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      UNITED STATES BANKRUPTCY COURT 
      FOR THE DISTRICT OF NEW JERSEY 
                                                                  
In Re:     
ALLIED HEALTHCARE SERVICES, INC. 
        
          Debtor     
       Case No.: 10-35561 (MS) 

   Chapter 7 Involuntary 
         

 NOTICE OF MOTION TO   
________________________________            QUASH SUBPOENA  
 
TO: Richard D. Trenk, Esq. 
 Trenk DiPasquale Webster Della Fera Sodono 
 347 Mt. Pleasant Avenue, Suite 300 
 West Orange, New Jersey 07052 
 Attorneys for Team Capital Bank  
 
  
COUNSEL: 

 PLEASE TAKE NOTICE that on October 18, 2010 at 10:00 a.m.,  the 

undersigned, attorneys for a subpoenaed witness, Bruce Donner, will move before the 

Honorable Morris Stern, U.S.B.J., at the United States Bankruptcy Court for the District 

of New Jersey, 50 Walnut Street, Newark, New Jersey for an order quashing and/or 

modifying a certain subpoena for a ruled 2004 examination, which commands Mr. 

Donner to give testimony and produce documents. 
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 In support of this motion, the undersigned, on behalf of Bruce Donner,  will rely 
upon the annexed Declaration of Counsel, and the enclosed letter brief dated 2 
 

 

 

       BIEBELBERG & MARTIN 
       Attorneys for Bruce Donner, 
       A Subpoenaed Witness  
 
 
 

By:/s/ Keith N. Biebelberg_____ 
Dated: September 30, 2010         KEITH N. BIEBELBERG 
 
 
       YABLONSKY & ASSOCIATES 
       Co-Counsel for Bruce Donner 
 
 
 
       By: /s/ Daniel J. Yablonsky_____ 
Dated: September 30, 2010         DANIEL J. YABLONSKY 
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      UNITED STATES BANKRUPTCY COURT 
      FOR THE DISTRICT OF NEW JERSEY 
                                                                  
In Re:                            
ALLIED HEALTHCARE SERVICES, INC. 
 
          Debtor     
        
              
       Case No.: 10-35561 (MS) 

   Chapter 7 Involuntary 
_________________________________ 

 
______________________________________________________________________ 

 
DECLARATION OF KEITH N. BIEBELBERG, ESQ. 
IN SUPPORT OF MOTION TO QUASH SUBPOENA 

______________________________________________________________________ 
 
 
 Keith N. Biebelberg hereby delares: 
 

11. I am attorney at law of the State of New Jersey and am admitted to 

practice in the United States District Court for the District of New Jersey.  I 

represent Bruce Donner, a subpoenaed witness herein.  As such, I am 

fully familiar with this matter as it concerns Mr. Donner. 

 
2.  Attached hereto as Exhibit A is a true copy of a subpoena served 

upon my client, Mr. Donner.  Originally, the subpoena for a Rule 2004 

examination required his testimony on September 24, 2010, and that he 
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produce the documentation sought in an attachment to the subpoena on 

September 23, 2010.   

3. Trenk,  DiPasquale, Webster, Della Fera & Sodono was kind enough to 

adjourn, at my request, the return dates of the subpoena.  The production 

of documents was adjourned to October 1, 2010, and the appearance for 

testimony was adjourned until October 8, 2010.   

4.  For the reasons set forth in the accompanying letter memorandum, 

the witness, Mr. Donner, respectfully moves herein to quash the 

subpoena; or in the alternative, to modify the subpoena. 

 I hereby declare under penalty of perjury that the foregoing is true and correct. 

 
 
Executed on September 30, 2010       
 
 
                     /s/ Keith N. Biebelberg___ 
 

        KEITH N. BIEBELBERG 
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      UNITED STATES BANKRUPTCY COURT 
      FOR THE DISTRICT OF NEW JERSEY 
                                                                  
In Re:     
ALLIED HEALTHCARE SERVICES, INC. 
 
          Debtor     
        
              
       Case No.: 10-35561 (MS) 

   Chapter 7 Involuntary 
 
_________________________________ 
 
_____________________________________________________________________ 
 

BRIEF IN SUPPORT OF MOTION TO QUASH SUBPOENA SERVED UPON ONE 
BRUCE DONNER 

 
_____________________________________________________________________ 
 
 
 
 

STATEMENT OF FACTS 
 
 

 We do not submit a version of the facts to this Court.  Rather, we observe that 

allegations have been made in the pleadings.  The documents of record that offer the 

alleged factual background of this matter are: (A) the Application in Support of Notice of 

Motion Seeking Entry of Order Authorizing the Trustee to Execute and File on Behalf of 

the Debtor the List of Creditors, Schedule of Assets and Liabilities and Statement of 
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Financial Affairs on or Before October 29, 2010. (Docket Entry No. 120, attachment 1): 

  (Paragraph 6) The Principal of the Debtor, Charles Schwartz, 
  was arrested by the FBI on or about September 2, 2010 and 
  is currently incarcerated in the Essex County Jail.  As a result 
  of his incarceration and likelihood that he will invoke his Fifth 
  Amendment privilege, Debtor’s counsel has advised that the 
  Debtor will be unable to file the Schedules.  Accordingly, it is 
  the Trustee’s intention to undertake this responsibility but needs 
  additional time to do so. 
 
 Also: (B) the Application for Entry of Order Authorizing the Trustee to Enter Into 

an Interim Use Agreement With AtHome Medical, Inc. states, at paragraph 6 (Docket 

Entry No. 124, attachment 1): 

(Paragraph 6) The Debtor was engaged in the business of the supply of                           
medical equipment and supplies to the general public with offices  

                      and facilities located at 89 Main Street, Orange, New Jersey  
                      and Route 59, Monsey, New York.  The Debtor did not diagnose 
  or treat customers or patients, but merely provided equipment 
  and supplies prescribed by a physician or medical care person.  

 The nature of the pleadings suggests that there is an allegation of unlawful 

conduct, and that one or more persons are targeted by the inquiry.  Upon information 

and belief, those entities who claim to have been victimized by Allied Health Care 

Services, Inc. are lenders and/or leasing companies who funded transactions involving 

the sale or leasing of medical equipment.  The pleadings arguably suggest, but do not 

explicitly state, that Schwartz engaged in bogus transactions concerning the equipment. 

 Upon information and belief, it is indeed a matter of public record that Charles 

Schwartz, the principal of Allied Health Care Services Inc., has been arrested by federal 

law enforcement agents.  This point is mentioned only for the purpose of demonstrating 

that there is an ongoing federal investigation, a fact which, presumably, will not be in 

dispute in connection with this motion. 

Case 10-35561-MS    Doc 145-2    Filed 09/30/10    Entered 09/30/10 17:15:47    Desc
 Brief     Page 2 of 10



LEGAL ARGUMENT 
THE FIFTH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION APPLIES 
NOT ONLY TO ANY QUESTIONS THAT WILL BE ASKED OF MOVANT AT A 2004 

BANKRUPTCY EXAMINATION, BUT ALSO TO THE DEMAND WITHIN THE 
SUBPOENA FOR PRODUCTION OF RECORDS.  UNDER THE CIRCUMSTANCES 
OF THIS CASE, SUCH PRODUCTION HAS THE CAPACITY TO BE TESTIMONIAL 

IN NATURE 
 
 In Rogers Transp., Inc. v. Stern, 763 F. 2d 165 (3d Cir. 1985), the Court of 

Appeals set forth the well-established law regarding the testimonial implications of 

document production compelled by a summons or subpoena: 

  Although the contents of a document may not be privileged 
  under the Fifth Amendment, the act of producing or 
  authenticating the document may be privileged.  This terse 
  summary of the law originated with Fisher v. United States,  
  425 U.S. 391, 410, 96 S. Ct. 1589, 1581, 48 L. Ed. 2d 39 
  (1976), and was confirmed in United States v. Doe, 465 U.S. 
  605, 104 S. Ct. 1237, 79 L. Ed. 2d 562 (1984). 
 
 
 As the United States Supreme Court noted in Fisher v. United States, 425 U.S. at 

410, 96 S. Ct. at 1581: 

  Compliance with the subpoena tacitly concedes the existence 
  of the papers demanded and their possession or control by 
  the taxpayer.  It also would indicate the taxpayer’s belief 
  that the papers are those described in the subpoena.  Curcio 
                      v. United States, 354 U.S. 118, 125 (1957).  The elements of 
  compulsion are clearly present.  But the more difficult issues 
  are whether the tacit averments of the taxpayer are both 
  “testimonial” and “incriminating” for purposes of applying the 
  Fifth Amendment.  These questions perhaps do not lend  
  themselves to categorical answers; their resolution may 
  instead depend on the facts and circumstances of particular 
  cases or classes thereof. 
 
 In the instant case, we believe that the entire subpoena should be quashed 

based on the foregoing settled case law.  We recognize that the Court might wish to 

examine the document demand item-by-item, to determine whether any of the specific 
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categories of documents should be produced.  We do not believe that a “split decision” 

is warranted because the Fifth Amendment privilege applies across the board.  That 

said, we address each of the eleven items below. 

1. Documents Demanded By the Subpoena Any and all documents 

concerning invoices for medical equipment or other assets sold to Allied 

Health.   

  This item calls upon the movant to acknowledge and authenticate  

  evidence of a business relationship with Allied Health Care Services, Inc. 

  To the extent that, one of the issues in the litigation is whether certain 

  invoices are disingenuous, the demand calls for the movant to inform 

  counsel for Team Capital Bank which invoices pertain to actual sales, 

  thus creating a tacit admission that invoices not produced but  

  eventually discovered are of a legally questionable nature.  Accordingly,                        

            this item, if responded to, has testimonial implications. 

2.  Any and all documents concerning monies received from Team 

Capital Bank. 

  If Team Capital Bank is asserting that it is a victim of unlawful conduct 

  arising out of alleged dealings between Allied Health Care Services, Inc.  

  and the movant, then it becomes clear that this demand within the 

  subpoena essentially calls upon the movant to identify assertedly ill- 

  begotten monies.  It is testimonial in nature.  Moreover, assuming  

  arguendo that Team Capital Bank sent one or more checks to the 

  movant - - which seems to be the implication of this demand - - then 
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  surely Team Capital Bank has access to its own cancelled 

  checks. 

3.  Any and all documents concerning e-mail communications with 

Charles Schwartz or any other employee representative or (sic) Allied 

Health. 

  This demand calls upon the movant to acknowledge that he has had 

  e-mail communications with Charles Schwartz or other representatives of 

  Allied Health, and to authenticate any such communications if they 

  exist.  It is testimonial in nature if responded to. 

4.  Any and all documents concerning monies received from Team 

Capital Bank.   

  This demand is a verbatim repetition of item number 2 above.  We 

  incorporate by reference our response set forth above. 

5.  Any and all documents concerning monies received by or on 

account of Allied Health. 

  This demand is not fully clear, but it seems to mean that, if there are 

  documents that pertain to monies received by Allied Health Care 

  Services, Inc. or that were received “on account of Allied Health Services, 

  Inc.”, then they shall be produced.  There are two significant problems 

  with this demand.  First, it requires the movant to identify and  

  authenticate such documents, causing such a response to be testimonial 

  in nature.  Second, it requires the movant to state tacitly that certain 

  documents which, on their face, might not reflect monies received “on 
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  account of Allied Health”, i.e., for the benefit of Allied Health, are in  

  for such purpose.  To put it another way, this demand would hypothetically 

  call upon the movant to select a document that is relatively non- 

  descriptive and benign on its face, and to affirmatively identify it as 

  something that is “on account of Allied Health”.  Such a responsive act 

  would be testimonial in nature. 

6.  Any and all documents concerning the incorporation of Donner 

Medical Marketing. 

  This demand, if responded to, would also be testimonial in nature.  For 

  example, the demand calls upon the movant to authenticate documents; 

  and indeed, to acknowledge that Donner Medical Marketing is a  

  corporation.  It is not for the party serving this subpoena to argue that  

  a “mere” admission that a business entity is structured in a certain way, 

e.g., a corporation, a sole proprietorship, a general partnership, or a  

limited partnership, is not so important.  It is not for the party serving the  

  subpoena to determine what is important.  The issue is whether a  

  response would be testimonial in nature.  Moreover, as a practical matter,  

  assuming arguendo that Donner Medical Marketing is a corporation, the  

  parties serving the subpoena can access public records to obtain  

  evidence of same. 

 
7.  Any and all documents concerning bank accounts maintained by 

Donner Medical Marketing from January 1, 2009 through the present.   

  The moving party should not be required to give tacit testimony  
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  authenticating bank account records.  Assuming arguendo that Team 

  Capital Bank paid monies to Donner Medical Marketing, and that Donner 

  Medical Marketing deposited such monies, then Team Capital Bank can 

  determine from its cancelled checks the bank accounts that Donner 

  Medical Marketing allegedly utilized in connection with such payments.  

  Accordingly, Team Capital Bank has an alternative method of obtaining 

  such records - - which is not to suggest that the absence of an  

  alternative method would justify abrogating the movant’s Fifth Amendment 

  privilege against self-incrimination. 

 
8.  Any and all documents concerning checks issued or written by 

Donner Medical Marketing to Allied Health, Charles Schwartz or any other 

individual or representative. 

  Preliminarily, it should be noted that this demand is not entirely clear. 

  We assume that the terminology “or any other individual or representative” 

  means any other individual or representative of Allied Health Care, Inc., 

  but, as noted, it is unclear.  If this is what it means, then there are two 

  fundamental problems with the demand.  First, it requires the movant to 

  identify and authenticate such documents.  Second, assuming arguendo 

  that there exist checks issued to or received from “any other individual 

  or representative (of Allied Health Care, Inc.)”, the production of such 

  hypothetical documents would be testimonial in nature because, for  

  example, if Donner Medical Marketing wrote a check to “John Smith” 

  which appears non-descriptive on its face, this demand calls for the 
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  movant to state tacitly that “John Smith” is known to be an individual or 

  representative of Allied Health Care, Inc. 

 
9.  Any and all documents concerning monies received from Donner 

Medical Marketing by Bruce Donner or any other related person or 

affiliate. 

  A response to this demand would be testimonial in nature, and 

  indeed, have potentially appalling consequences.  By way of  

  hypothetical example, suppose it will be alleged at some point - - 

  especially if the movant were to tacitly admit it - - that a check made 

  payable to the XYZ Corporation was a de facto payment “received 

  from Donner Medical Marketing by Bruce Donner” because,  

  hypothetically, he owns the XYZ Corporation, or it was payment 

  for a perquisite, or something similar.  This demand requires the 

  movant to select such checks or other documentation, and to make 

  a tacit admission.  Under any circumstances, the item calls upon the 

  movant to authenticate documentation, an act that is likewise 

  testimonial in nature. 

 

 
10.  Any and all licenses to do businesses (sic) issued by any state, 

federal or other regulatory authority or entity held by Bruce Donner, 

Donner Medical Marketing or any other related entity or person. 

  Upon information and belief, the subject medical equipment industry 
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  does not require a license.  However, the demand has been made,  

  and assuming arguendo, that such licenses somehow exist, this item 

  would require the movant to authenticate such licenses, as well as to 

  give tacit testimony as to which businesses or persons are “any other 

  related entity or person”. 

 
11.  Any and all documents concerning the receipt of certain monies 

and loan proceeds from Team Capital including the deposit and 

disbursement of such proceeds. 

  This item is similar to item number 4 above.  We incorporate by reference 

  the response set forth above. 

 

 

 

 

 

 

 

 

 

CONCLUSION 

 For the foregoing reasons, movant respectfully requests that the motion to quash 

the subpoena served by the law firm of Trenk DiPasquale Webster Della Fera & Sodono 

be granted. 
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       Respectfully submitted, 
 
       BIEBELBERG & MARTIN 
       Attorneys for Movant, Bruce Donner 
 
 

By:/s/ Keith N. Biebelberg   ______ 
       KEITH N. BIEBELBERG 
 
      
       Of Counsel 
       YABLONSKY & ASSOCIATES, LLC 
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      UNITED STATES BANKRUPTCY COURT 
      FOR THE DISTRICT OF NEW JERSEY 
                                                                  
In Re:     
ALLIED HEALTHCARE SERVICES, INC. Case No.: 10-35561 (MS) 
       Chapter 7 Involuntary 
          Debtor     
        
        ORDER   
_________________________________ 
 
 
 THIS MATTER having been opened to the Court by Biebelberg & Martin and 

Yablonsky & Associates, counsel for Bruce Donner, a subpoenaed witness, seeking an 

order quashing a subpoena served upon him by the law firm of Trenk DiPasquale 

Webster Della Fera & Sodono; notice having been given to Richard D. Trenk, Esq. of 

the law firm of Trenk DiPasquale Webster Della Fera & Sodono attorneys for Team 

Capital Bank, and to all other counsel of record; the Court having reviewed the papers 

submitted, and heard the arguments of counsel, and for good cause shown, 

 It is on this ____________ day of ______________, 2010 ordered that the 

motion to quash the subpoena served upon Bruce Donner is granted. 

 

      _____________________________________ 
      HONORABLE MORRIS STERN, U.S.B.J. 
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      UNITED STATES BANKRUPTCY COURT 
      FOR THE DISTRICT OF NEW JERSEY 
                                                                  
In Re:     
ALLIED HEALTHCARE SERVICES, INC. 
 
          Debtor     
        
              
       Case No.: 10-35561 (MS) 

   Chapter 7 Involuntary 
 
_________________________________ 
 
_____________________________________________________________________ 
 

CERTIFICATION OF MAILING 
 

_____________________________________________________________________ 
 
 
 
 Robert R. Estes, being of full age, does hereby certify as follow: 
 
 

1. I am a paralegal employed by the firm of Yablonsky & Associates, co-counsel  
 
for Bruce Donner. 
 
 

2. The Parties listed below were served by electronic mail via the Court’s  
 
Electronic Filing System: 
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U.S. Trustee’s Office 
1 Newark Ctr., Suite 2100 
Newark, NJ 07102 
 
 
Gary K. Norgaard 
Stern, Laventhal, Frankenberg & Norgaard 
184 Grand Avenue  
Englewood, NJ 07631 
Attorneys for Debtor 
 
 
Eric R. Perkins, Trustee 
McElroy, Deutsch, Mulvaney & Carpenter 
40 West Ridgwood Ave. 
Ridgwood, NJ 07450 
 
 
Richard Honig 
Hellring, Linderman, Goldstein & Siegal, LLP 
One Gateway Center 
8th Floor 
Newark, NJ 07102 
Attorneys for the Trustee 
 
 
Daniel C. Fleming 
Adorno, Yoss, Wong, & Fleming, P.C. 
P.O. Box 3663 
Princeton, NJ 08543 
Attorneys for Petitioning Creditors 
 
 
George R. Hirsch 
Sills, Cummins & Gross, P.C. 
One Riverfront Plaza 
Newark, NJ 07102 
Attorneys for Petitioning Creditors 
 
 
Richard D. Trenk, Esq. 
Trenk, DiPasquale, Webster, Della Fera & Sodono 
347 Mt. Pleasant Avenue, Suite 300 
West Orange, New Jersey 07052 
Attorneys for Team Capital Bank 
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All Parties who filed a Notice of Appearance 
 
 
 
 
 

 3.  The parties, whose names and addresses are listed below were served by  
 
regular mail, postage prepaid, within one (1) day after filing with the Court: 
 
 
  Deborah A. Cmielewski, Esquire. 
  Schenck, Price, Smith & King, LLP 
  220 Park Avenue 
  P.O. Box 991 
  Florham Park, NJ 07932 
  Attorneys for AtHome Medical, Inc. 
 
 
 I hereby certify that the foregoing statements made by me are true.  I am aware  
 
that if any of the foregoing statements made by me are willfully false, I am subject to  
 
punishment. 
 
 
 
                                                                             _____/s/Robert R. Estes     ____ 
                                                                                            Robert R. Estes 
 
Dated:  September 30, 2010 
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