Cause No. A-173174-C

PARTY PROPS, INC. IN THE DISTRICT COURT
Plaintiff,

VS, 58 JTUDICIAL DISTRICT

POPULAR LEASING USA, INC.,

S0 SR SN UER UEN 00 GO0 050 OO

Defendant, JEFFERSOGN COUNTY, TEXAS

PLAINTIFE’S FIRST AMENDED MOTION FOR STMMARY JUDGMENT

TGO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW Party Props, [nc. (“Plaintiff™}, and moves for summary judgment that:

» the acceleration clause in the equipment rental apreement (the “Rental
Agreement™' involved in this case is a penalty and, therefore, unenforceable;

. the “floating” forum selection and choice of law provision in the Rental
Apreement is unenforceable;

. all matters regarding the Rental Agreement are governed by Texas law;

. the Rental Agreement is actually a secured transaction, is within the scope of
‘Texas uswry laws, and is not within the scope of Article 24 of the Uniform
Commereial Code (the *UCC™)

. the Rental Agreement is not a “finance lease;”

- Defendant vielated Texas usury laws by charging at a rate in excess of that
permitted by law;

. the “Hell or High Water™ clause in the Rental Agreement does not apply;
* the waiver of claims and defenses in the Rental Agreement does not apply;

- Defendant is not entitled to recover any rentals or other damages in conncction
with the Rental Agreement because it has failed to mitigate its damages; and

' The terms “Kental Agreement”, lesser, lesses, and lease are used for brovity, reference, and due o the caption

on the “Rental Agreement”.  Neither these tarms nor the use thereot in this pleading or otherwise is intanded to
be or is an admission or acknowledgement that any of such transactions {2 a “troe loase” ar “finance leasce™ as
opposed to a conditional sale or secured transaction, or that any of such transactions iz within the seope of
Article 2A of the Uniform Commercial Code.

References te Article 2A of the UCC in this metion or etsewhere by Plaintiff in this case are made subject to
and withoul waiving Plaintiffs contention that Article 24 does not apply in this case.
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» under the doctrine of res judicata, the judgment granted to the Texas Attorney
General which determined that the NorVergence rental apgreements were void ab
initio preclude any claims by or labilily to Popular Leasing USA, Inc.
{"“Defendant™ under the Rental Agreement.

In support, Plaintiff respectfully shows as follows:

Preliminary Statement

L. Plaintiff strongly maintains that the various exculpatory provisions in the Rental
Agreement and related receipt for the Equipment are oppressive and unconscionable, and purport
1o denude Plaintiff and other victims of many rights and remedies. This motion, however,
addresses the sloppy draltsmanship of the Rental Agreement and undisputed facts which render
that agreement unenforceable as a matter of law,

Introduction

2. This is case is part of the massive Norvergence scandal, which involves
approximately 77,000 small businesses nationwide and 7, /0€ Texas small businesses. Plaintiff
and other small businesses were fraudulently induced into enmtering imto agreements for
discounted telecommunications services. As part of those transactions, Plaintiff and others were
induced to sign “rental” agreements for the subject equipment, which had marginal value at best,
and is now worthless.

3 NorVergence, Inc., as both lessor and supplier, entered into the Rental
Agreement, under which it was to provide certain telecommunications egquipment and
acecssories {collectively the “Equipment™) to Plaintiff. NorVergence entered inte three service
agreements together with the Rental Agreement under which NorVergence was to provide
Plaintift with telecommunications services.

4, NorVerpence failed to complete installation of the Equipment, and never provided

any of the agreed telecommunications services. NorVergence filed bankruptey on June 30, 2004
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and ceased operations, Consequently, the Equipment is totally useless. Defendant claims that
the Rental Agreement was assigned to it by NorVergence, and has counterclaimed for sums it
claims to be owed under that agreement.

Plaintifi®s Summary Judgment Evidence

3. This motion is supported by:
a. the Rental Agreement, labeled Exhibit 1;
b, Defendant’s most recent counterclaim;
c. the Affidavit of Jan Rocco, labeled Exhibit 2;
d. the Memorandum Opinicn by which the Beaumont Court of Appeals
denied of Defendant’s petition for mandamus in connection with this case,

labeled Exhibit 3;

e. the Affidavit of William G. Waites, labeled Exhibit 4 (with copies of M.
Waites” Curriculum Vitae and expert report aitached as exhibits thereto);

T a document produced by Defendant pursuant to a request for production,
labeled Exhibit 5;
g a copy of the transcript of the oral deposition of Defendant’s corporate

representative, R. Daniel Kinealy, labeled Exhibit 6; and

h. the judgment regarding Norvergence rental agreements which the Texas
Attorney General obtained in State of Texas v. Norvergence, Inc., labeled
Exhibit 7.

True and correct copies of the same are attached to this motion and incorporated by reference.
The Rental Acceleration Clause
6. The pertinent portions of the Rental Agreement provide as follows:

DEFAULT: Each of the following is a “Default” under this Rental: ... (b) you
fail to perform any of your obligations under this Renta! or in any other agreement
with us or any of our afliliates, and this failure continues for 10 days afier we
have notified vou.. ..

REMEDIES: If & default occurs, we may do ene or more of the fellowing: ...
(b} require you te immediately pay us, as compensation for loss of cur bargam
and not as a penalty, a sum equal to {i} all amounts then due under this rental plus,
(ii) all unpaid Rental Payments for the remainder of the term plus our anticipated
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residual interest in the Equipment as discounted to present value at the rate of 6%
per annum...."

The Rental Acceleration Clause Is An Unenforceable Penalty

7. Under Texas law, an acceleration clause in a lease or rental agreement 1s & penalty
when the clause permits the lessor to accelerate future rentals as immediately due and owing
upon even a minor default. Such clauses are unenforceable as a matier of law.

8. The rental acceleration clanse in the Rental Agreement is clearly a penalty
because it may be invoked in the event Plamtiff “fail[s] to perform any of [its] other obligations
under (his Rental....” [Emphasis added]. It does not matter if the lessor does not invoke the
acceleration clause for minor defaults. [t also does not matter if the alleged default in this case is
nonpayment. Therefore, the rental acceleration provisions in the Rental Agreement are
unenforceable us @ matter of law.

The “Floating” Forum Selection and Choice of Law Provigion

9, The Rental Agreement contains the following provision:

This agreement shall be governed, by ¢onstrued and enforced in accordance with
the laws of the State in which Rentor's principal offices are located or, if this
Lease is assigned by Rentor, the State in which, the assignee's principal offices
are locared, without regard 1o such State’s choice of law considerations and all
legal actions relating to this Lease shall be venued exclusively in a state, or
federal court located within that State, such court to be chosen at Renter or
Renter's assignee's sale option. You hereby waive, right to a trial by jury in any
lawsuit in any way relating to this rental.

10,  Defendant has unsuccessfully asserted that this clause permits and requires
litigation in the slate where its home offices are located, which Defendant alleges to be Missouri,

Defondant also apparently claims that this provision requires application law of that state.
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The “Floaling” Forum Selection and Choiee of Law Provision Is Unenforceable

11.  Plaintiff has sought declaratory judgment that the “floating” forum selection and
choice of law provision in the Rental Agreement (in the paragraph captioned “APPLICABLE
LAW™) is not enforceable because:

a. the “floating” clause does not name any particular state, and thug fails to
provide reasonable notice to Plaintiff that it would be subject to being
hailed into or required 1o litigate in the courts of any particular state or that
the law of anather state would apply, and thus contravenes the purpose of
providing certainty as to forum and applicable law; and

b. the “floating” clause is not set oul conspicuously in print, type, ot other
form of writing that is bold-faced, capitalized, underscored, or otherwise
set oul in such a manner that a reasonable person against whom the
provision may operate would notice,

12.  Plaintiff respectfully submits that the Court has already disposed of this claim in
regard to the “floating” forum selection clause through its denial of Defendant’s motion to
dismiss. This Court’s decision was vindicated in the Beaumont Court of Appeals’ denial of
Defendant’s petition for mandamus.?

13.  Plaintiff further shows that the “floating™ choice of law provision is unenforceable
because Defendant cannot satisfy the requirements under the UCC for enforeing that clause. The
UCC requires a reasonable relation between the transaction and the chosen state.

14.  The Rental Agreement does not satisfy the reasonable relation test because it was

negotiated only in Texas,' was executed by Plaintiff in Texas® and by NorVergence in New

Jersey, and was wholly performable in Texas, The subject equipment was 10 be and was lecated

Y nre Popular Leasing USA, Ine., 2005 WL 3047063, 09-05-00223-CV {Tex. App. — Beaumont Aug. 12, 2005,
orig. proceeding). A true and correct copy of the Memorandum Opinion is shown in Exhibit 3 to this motion.

* Recco A 3.
o
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in Texas.® Had Defendant’s business partner, NorVergence, provided the related service and not
defrauded Plaintill, the ostensible payment obligations would have been performable by Plaintiff
sending checks from its place of business in Texas, final payment on which would occur at
Lakeview’s bank in Texas. Nothing occurred in Missourl at or before the time the Rental

Agreement was entered into and fully executed.”

Texas Law Applies Because Texas Bears The Most Appropriate
And Significant Relationship To The Rental Agrecment

15. Inasmuch as the “floating™ choice of law provision is clearly unenforceable,
Texas law governs all matters regarding the Remtal Agreement. If the Uniform Commercial
Code applies, then the Rental Agreement is governed by the law of the state bearing an
appropriate relation to those agreements. If not, the agreements are governed by the law of the
state bearing the most substantial relationship to the agreements and the parties.

16.  Texas law clearly applies under both of these standards. The Rental Agreement
and connected service agreement were solicited, negotiated, and partially execuled in Texas.
They were performable in Texas; the Equipment was to be delivered and installed there, and the
purported payment obligations were to be discharged by sending of checks from Plaintiff’s place
of business in Texas. Therefore, Texas law applies.

The Rental Apreement Is Actually A Secured Transaction

17.  Plaintiff anticipates that Defendant will assert that the Renial Agreement is a “true
lease” as opposed to a secured loan in order to evade Texas usury laws and to avail irself of
various provisions of Article 24 of the UCC.

18.  Plaintiffs summary judgment evidence, however, cstablishes that the Rental

Apreement is indeed a secured transaction. A transaction is intended to create a security interest

% Rocce Aff Ex. 1. The Rental Agreement provides that the equipment is to be at the location indicated therein,

which iz Plaintiff's place of business.
? See Roceo AfL 3.
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when, as in this case and all of the Norvergence rental agreements, the primary term of the
agreement gxceeds the remaining econamic life of the subject goods.® Plaintiff's expert witness,
William (. Waites, has stated in his summary judgment affidavit and in his report that the
Equipment would not have had any remaining cconomic life at the end of the 60-month term
even if satisfactory telecommunications had been provided thronghout that period.” Defendant
cannot properly controvert this evidence because it has not filed any expert designation or report
in regard to the value or characteristics of the Equipment. "

19,  Therefore, the Rental Agreement is a secured transaction as a matter of law.

Texas Usury Eaws Apply

20, Plaintiff acknowledges that Texas usury laws do not apply to *true leases.”
Because the Rental Agreement is, {or the reasons alleged above, a secured transaction as opposed
{0 a “true lease”, it is subject to Texas usury laws."’
21.  Defendant’s corporate representalive, R, Daniel Kinealy, testified in a deposition

that the sums payable under the Norvergence rental agreements assigned to Popular consisted of

principal and interest.'?

¥ Tex. Bus. & Com. Code §1.203(b), (bX 1)(Tex, UCCKVemon 200 ).

Waites aff. 5. Mr. Waites’ report is shown in Exhibil 2 to his summary judgment affidavit. His report was
timely filed in accordance with the most recent Amended Discovery Conmwol Plan Order.

The deadline for Defendant to file its designation of experts and cxpert reports was April 15, 2006, Defendant
only designated its attorneys as experis. Therefore, Defendant will be unable to controvert Mr. Waites®
testimony.

W See o.g. Kinerdv. Colonial Leasing Co., 300 3.W.2d 187, 190 (Tex. 1990},

Kinealy depo. p. 125, lines 11-25, p. 130, Jines 1-8 (shown in Ex. & to this motion}. The pertinent depaosition
testimony is s follows:

15 Q. Uneamed Income refers to?

16 A Well, the contracts, whether they're

17 rental agreements or leasing agreenmients, are set up
13 along the concept of an installment eqntract, 5o

19 that the monthly payment includes a component of
20 both principal and interest, so the total amount due
21 under & contract, t the beginning of that contract
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Article 2A Does Not Apply

21.  Article 2A applies to personal property leases, and does not apply to purported
leases which are actually disguised secured transactions. Again, Article 24 does not apply to the
Rental Agreement because the Rental Agreement is a secured transaction instead of a lease.

The Lease Is Not A Finanee Lease

22.  Defendant relies upon statutes which appiy only to “finance Jeases.” Article ZA
provides that a personal property lease is a “finance lease” when the subject equipment is
provided by a third party, known as a vendor or supplier.” The Rental Agreement in this case is
clearly not a “finance lease™ because Norvergence was both the original lessor and the supplier
of the Equipment.

Defendant Violated Texas Usury Laws

23.  Defendant viclated Texas usury laws by charging al a rate in excess of that

permitted by law. The maximum annual interest rate which may be charged when there is not

22 and throughout it, you have a portion of the

23 outstanding obligation that represents interest and
24 apertion that represents principal.

25 Asthose conlracts are paid down,

00130

1 typically in the beginning of those contracts, the
fixed monthly rental payment goes more towards
paying an inlersst component, and a lesser amount
goes towards reducing the principal obligation,
Tewards the end of the contracts, it is
just the opposite. Mere of the payment is going to
pay down a principal balance, and a smaller amount
£ represents the interest payroent.
¢ . How does that play into uncarned incomes?
10 Is unearned ingome the interest equivalent?
11 A. Right. Ltis the interest component in
12 future periods that are not vet due.

a1 Ohou e R B2

This Kinealy deposition was taken by an Assistamt Attprney General for the State of Florida in State of Florida
vs. Commerce Commercial Leasing, LLC er af, Case No, 2004CA002515, In the Cirguit Court of the Second
Judicial Circuit, in and for Deleon County, Florida on January 19, 2005, This deposition was vigorously
defended by Defendant’s Flerida atterney, Albert F. Tellechea,

Y Tex. Bus. & Com. Code §2ZA.103{2)(7)(Tex. UCCKVermnon 200 ).
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agreement to a particular rate is 6%, The Rental Agreement does not state a rate of interesl,
other than for default interest and present valvation of future “rentals” under the defective
acceleration elause. Consequently, the maximum annual interest any rate which could be
contracted for or charged in regard o the Rental Agreement is 6%.

24, Defendant, pursuant tc one of Plaintiff’s requests for preduction, produced a
document which states an interest rate of 14.27%." Therefore, Defendant charged and
contracted for usurious interest, as is subject to penalties under the Texas Finance Code for such
conduct.

The “Hell Or Hich Water” Clause Does Not Apply

25.  Defendant relies heavily upon a “Hell or High Water” clause in the Rental
Agreement which purports to reguire payment even if the telecommunications services for which
the Equipment was lo be used werc not provided.

26.  The “Hell or High Water” clause is not enforceable because the only statute
which addresses or even mentions such clauses is found in Article 2A of the UCC and, as
discussed above, Article 2A does not apply because the Rental Agreement is a secured
transaction as opposed to a lease.

27.  Ewven if Article 2A applies, the “Hell or High Water Clause™ in the Rental
Agreement is still unenforceable because, as discussed above, the Rental Agreement does not fall
within the statatory definition of a “finance lease.” The only starute regarding the “Hell or High

Waler” clause only applies to “finance leases.”

'* This document i captionad Internal Rate of Return and Lease Summary, which was bates stamp BP 00342, and
is attached to this motion as Exhibit 4 and incorpomated by reference. It is the same document form as that
testificd to in the deposition of R. Daniel Kinealy in State of Florida v, Commerce Commercial Leasing, LLC
& af, Case No. 2004CA002515, In the Circuit Court of the Second Judicial Circuit, in and for DeLean County,
Florida on January 19, 2005, Kinealy depo. p. 126, lines 24-25, pp- 127-131 (shown in Ex. 6 to this motien).
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The Waiver Of Claims And Defenses Does Not Apply

28.  Defendant asserts that, by taking assignment of the Rental Agreement from
Norvergence, it may enforce the purported waiver of claims and defenses in that agreement.
Waiver Does Not Apply to Usury

29, The waiver of claims and defenscs, at the very most, applies only to personal
defenses under the UCC. It does not apply to real defenses, such as illegality, Usury constitutes
illegality under Texas law,

Defendant Had Notice of Claims and Defenses

30.  In order to defeat certain “personal” defenses through this waiver, the assignee
mus! establish that it took the assignment, in good faith, for value, and without notice of any
claim or defense. The purported waiver of claims and defenses in the Rental Agreement is not
enforceable because a portion of Plaintiff’s claims and defenses are based upen defective
provisions contained in that agreement ilself. Defendant knew or should have known that the
rental acceleration clause is an unenforceable penalty, and that the nonspecific “floating” forum
selection and choice of law provision is unenforceable. These defects were plainly apparent
from the Rental Agreement itself.

3l Defendant likewise had notice of the usurious interest charged and contracted for
in connection with the Rental Apreement at the time it took the assignment. Defendant’s own
document shows that this rate was calculated at the time of the assignment. Further, this
document shows the amount atiribuied to be the purchase price for the Equipment, Defendant
knew or should have known at the time of the assignment of the amount of interest by deducting
that “price” from the gross original rental balance purportedly payable under the Rental

Agreement and thereby derived the annual inferesi rate. '

5 plaintiff maintains that such sums were payable only if the related telecommunications services were provided;
Defendant #gsarts that these sums were payable regardless of provision of service.
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Defendant’s Close Connection and Special Voice With Norvergence

32. The purported waiver of claims and defenses is also unenferceable due to the
cloge connection between Defendant and NorVergence and the “special voice” which Defendant
exercised in drafting. The “close connection doctrine” provides thal such waivers may not be
enforced when there is a close connection between the assignor and the assignee; the “special
voice concept 15 a Texas variant of that doctrine,

33, The Master Program Agreement, two amendments of that agreement, and massive
involvement between these two entities shows that there was a close connection between
Defendant and NorVergence,'® Defendant was authorized under at least one of those program
agreements to sign rental agreements on Norvergence’s behalf, even prior 1o formation of the

7

agreements which were supposedly assigned thereafter.”” Defendant’s portfolio includes

between $24,008,000.00 and $30,006,000.60 in rental agreements acquired from anergence.ls

16 See generally Kinealy depo. pp. 43-46, 92-93, 100-104, 106,

" Kinealy depe., p. 106, lines 4-7 (shown in Ex. 6 to this motion). The pertinent deposition testimony is as
follows:

4 . This numbered paragraph 1, that gives
3 Paopular the right ta sign these rental agreements on
& behalf of NorVergence, right?
7 A, Thal's correct.

Kinealy depa., p. 46, lines 11-25, p. 47, lines 1-8 (shown in Ex. & to this motion), The pertinent deposition
testimony is ag Mollows:

11 Q. What is the current value of the

12 Norvergence portfolio for Popular Leasing?

13 A, On anet basis, our entite portfolio is

14 approximately 24 million dollars,

15 Q. Yousaid "net basis," what does that

16 mean?

17 A. Pringipal obligation, if you will,

I8 Q. That's the sum of the remaining payments

1% due?
20 A, Mo, that is not.
21 Q. Okay

22 A, The sum of the remaining payments due
23 would be approximately 29 million vo 30 million
24 dollars.
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This close connection atso establishes that Defendant was “inextricably intertwined™ with

NorVergence. Moreover, Defendant’s former president referred in a letter to Norvergence as

Defendant’s “business partner.”'”

25 ). Does the 24 million represent money

IR
1 actually paid by Popular Leassing to NorVergence?
2 A Inapproximation of that, ves. Itis
3 the remaining principal balance, plus any earned
4 interest that would have been realized on those
5 balences.

& . Of that 24 million, approximately what
7 petcentage was in default?
£ A, Approximately 17 million dollars of it

¥ Kinealy depo., p. 15, lings 1-25, p. 16, lines 1-8, Ex. 2 to Kinealy depo. {all shown in Ex. § to this motion). The
pertinent deposition testimony is as {ollows:

2 {Pop Deposition Exhibit 2 marked for
3 identification.)
4 BY MR NEWTON:
5 Q. Mr. Kinealy, T have given vou 2 document
6 marked Pop 2, which is a letter from Mr. Horton
7 dated October 24th to Alex Wolf and Bob Fine,
8 A Yes.
9 @ Mr Horton is the president of Pepular
10 Leasing, correct?
11 A. That's comrect, he 1s.
12 . The last sentence of the first paragraph
13 says: "[t is always beneficial to be able to mect
14 directly with cur business partners.”
13 A, Correct,
16 Q. What meaning does that phrase have in
17 this letter from Popular Leasing?
13 A, Well, the gentlemen that vou cited the
19 latter was written to, Alex Wolf and Bob Fine, were
20 officers of NorVergence. Popular Leasing did have
21 buosiness relationships with NorVergence, We were
22 working with them at the time this letter was
23 written.
24 Q. Sothey would be a business partner?
25 A, Inasense that, yes. We were doing

00alé

buginess with them, and we had conducted business
logether, and we are anticipating doing future
buziress, they would be a partner in those
activities.

Q. In contrast, are the individual

customers, the lessees, were they considered by
Popular Leasing to be business parmers?

A.  Those are considered to be custormers.

[--JE = AR T R N P
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Defendant Failed To Mitigate Damages

34. It is axiomatic that a party secking to recover damages must take action to
mitigate damages.

35, Plaintiff has tendered the Equipment to Defendant for over one and one half
years, Defendant has nonetheless failed to take any action to recover the Equipment. Defendant
has failed to take any action to mitigate the damages alleged in its counterclaim. Defendant is
thus not entilled to an award of damages on its counterclaim.

The Texas Attorney General’s Judgment Is Res Judicata

36. The Attorncy General for the State of Texas subsequently filed suit against
NerVergence, complaining of the same wrongful conduct as that alleged above, In that case,
the Court entered judgment under which it was “ORDERED, ADJUDGED, AND DECREED
that ail contracts and rental agreements between NorVergence and Texas consumers, businesses
or persons are hereby declared void ab initio and unenforceable.””!

37.  Defendant was and i§ in privity with NorVergence in regard to the Rental
Agreement, Consequently, the judgment alleged in the preceding paragraph of this petition is res
Jjudicata and is binding upon Defendant and preclude any claims by or liability to Defendant

under the Renlal Agrcement.

M State of Texas v. NorVergence, fnc., Harris County District Courts Cause 2004-65357, in the 270™ District
Court, Harris County, Texas.

2L Default Judgment Against Defendant NorVergenee, Inc. (p. 4)(shown in Ex. 7 to this motion).
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Prayer

Plaintiff respecifully requests that it be granted summary and declaratory judgment that:

1.

the rental accaleration clause set forth in the paragraphs of the Renlal Agreement
captioned “DEFAULT" and “REMEDIES” is a penalty and veid and
unenforceable, and

the “floating’ forum selection and choice of law provisions in the Rental
Agreement are unenforceable, and that the Rental Agreement, and that the Rental
Agreement is governed by Texas law,

the Rental Agreement is actually a secured transaction, is within the scope of
Texas usury laws, and is not within the scope of Article 2A of the UCC;

the Rental Agreement is not a “finance lease;”

Defendant violated Texas usury laws by charging at a rate in excess of that
permitted by law;

the “Hell or High Water” clause in the Rental Agreement does not apply to the
Rental Agreement or Plaintiff,

the waiver of claims and defenses in the Rental Agreement does not apply to the
Rental Agreement or Plaintiff;

Defendant is not entitled to recover any rentals or other damages in connection
with the Rental Agreement because it has failed to mitigate its damages; and

the judgment aileged in this motion is 7es judiceta and is binding npon Defendant
and preclude any claims by or liability to Defendam under the Rental Agreement;
angd

Plaintiff also respectfully requests that it be granied other and further relief to which it

may be entitled,
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Respectfully submitted,

I/ Anthony L, Vitulle
ANTHONY L. ¥VITULLO

State Bar No. 20595500

Fee, Smith, Sharp & Vitullo, L.L.P.
Three Galleria Tower

13155 Noel Road, Sie, 1000
Dallas, Texas 73240

(072) 934-9100

(972) 934-9200 - facsimile

Mr. B. Adam Terrell
State Bar Mo, 197909400
Weller, Green, Toups & Terrell LL.P.

2615 Calder Avenue, Suite 400
Beaumont, Texas 77702

Paul H, Cross

Texas Bar Mo, 6513150

511 E. John Carpenter Fwy., Suite 440
Irving, Texas 75062

{214) 296-5700

{214) 296-5710 - facsimile

Hubert Oxford, IV
Benckenstein & Oxford, L.L.P.
3335 Calder, Third Floor
Beaurnont, Texas 77706

(409 B33-9182

(409) §33-8819 - facsimile

ATTORNEYS FOR PLAINTIFF
Certificate of Service
The undersigned certifies that on April 25, 20086, a true and correct copy of the foregoing
motion and attached affidavits and exhibits was sent via facsimile to John R. Jones at facsimile

{713} 225-2894.

fs/ Hubert Oxford, IV
Hubert Oxford, IV
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CAUSE A-173174
GULF COAST AUDIO PARNERSHIP, 4 THE DISTRICT COURT
ALEX YARTO DiB/A TRADEPRO
AND PARTY PROPS, INC.,

Plaintiffs

VS, g8 JUDICIAL DISTRICY

§
§
§
§
§
§
g
POPULAR LEASING USA, ING., §
BANCLEASE ACCEPTANCE §
CORPRORATION AND CIT H
TECHNOLOGY SERYICES, INC. §
§
§

Detandants.

AFFIDAVIT OF JAN ROCGO

JEFFERSON COUNTY, TEXAS

STATE OF TEXAS §
&
COUNTY OF Haris §

BEFORE ME, the undersigned notary public, personally appeared Jan Roeco,
who, having been duly sworn by e, upon oath, daposed and stated as follows:

1. "My name s Jan Rocco. | am over 18 years of age, and am legally
capable and fully competent to make this affidavit. | have personaf knowledge of the
mafters stated in this affidavit, which are true and correct.

2. “| am the President of Party Props, tne. (*Party Props”), which is one of the
plaintiffs in this case. n this capacity, | have been ard am involved in and manage all
aspects of the day o day operations of Party Frops, and have full knowledge of the
negofiated and executed contracts agreements that was sighed by Julie Hess,CFQ on
hehalf of Parfy Props, including, without limitation, the tedecommunications service
agresment (the “Seivice Agreement’) between NorVergence, Inc. {"NorVergence”), as
provider, and Party Props, as customer, and the lease (the “ page™ captionad
Equipment Rental Agresment between NorVergénce, as origingl lessor, and Party
Props, as lessee. A true and correct copy of the Service Agreement is attached o this
affidavit as Exhibif 1 end incorporated by reference. A frue and correct copy of the
} ease is attached to this affidavit as Exhibit 2 and incorporated by reference, Party
Props is incorparated under the faws of the Slate of Texas.

3 “Norvergence approachsd and visited Party Props at its offices and place
of business in Houston, Texas, and presentad NorVergence's Proposal for provision to
Party Props of telecommunications services and relsted equipment. Party Props CFG
Julie Hess communicated directly and in person at that location with representatives of
NorfVergence, who personally provided Ms. Hess with promational {iterature from
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NorVergence. These representafives repeatedly informed Ms. Hess that by entering
into the Service Agreement, Parly Props would save a substantial amourt i cost for
jong distance and celiutar telephone service. Such represemations induced Parly Props
to execute the Lease and the Service Agreement on behalf of Parly Props, and Jillie
Hess executed those documents at Party Props' place of business on October 16,
2003. Based upon the listing of NorVergence's address at the top of the front page of
ihe lease, | befleved that NorVergence had its principal office and place of business in
Newark, New Jersey. | had never heard of Popular Leasing USA, Inc. {"Pepudar
Leasing™ or any similarly named sntity before | first learned of Popular Leasing USA,
when Patty Props first receivad an letter from Popular Leasing stating that they owhed
the Lease. That invoice was the ficst document which Party Props had received which
mantioned Missour in connection with the Lease, the Service Agresement or the subject
equipment. Neither | nor any other Party Props employee liad ever bean informed that
any lawsuits regarding the Lease must be filed or tried in Missouri. Party Props naver
agreed or consented to kligation in Missour. Consaquently, neither Parly Props ever
anficipated that Party Props would be subject to suit or requived to file suit in regard
the ieaze in Missour.

4, Y supervise an employee of Party Props who has custody of Parly Props'
business records, including, without limitation, rue and correct copies of the lease, the
Sarvice Agrsement, and business records regarding the Lease. These records were
and are rmate at or near the tme the matters thereby shown took place in the ordinary
course of Parly Props’ regulady conducted business activity by a person with
knowledge of the same. Each of the exhibits attached fo this afhdavil and documents
referred o in this affidavit is contained among thase business records. Parly Props paid
$5288.30 to Popular Leasing, either in connection with the Lease, the subpct
equipmerid, or otherwiss,

5. “Party Props is a small family owned company which has only 17
employees. Party Props’ offices and place of business are located solely in Housten,
Texas. Party Props will be caused substantial hardship if forced te lifigate in Missout in
regard to the Lease {or anything else) because of the direct involvement of my
agsistants and | in Party Props’ day to day operations. Bath my assistants and | have
personal knowledge of the matters recited above, and wotld likely be invofved in any
litigation regarding the lease, regardiess of whether the same occurs in Missouri of in
Texas. Al of the witnesses to the representiations and nonperformance regarding the
inase, the Service Agreement, and the Equipment are localed in Hamis County, Texas.
| have never bean physically present in St. Louis County, Missouri (ciher than at
Lambert Field Airport batween connecting fights), snd Party Props has naver solicited
or conducted any business in Missourt.”

AFFIDAVIT OF JAN ROCCO Page 2
11 BBTPR dirgatAfR ncea
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SUBSCRIBED AND SWORN TO by Jan Rocco on December 28, 2004

(% e ;] (’)U-L‘-"A’WY\) u”*")

a;%;, mﬁE Notaty Public in and for
The State of Texas

My cormymission expires: HGM.\«'\ 3-9;’ 200_@
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In The
AUB 1 1 260s
CAROL ANNE FLOZES —: cpg
Court Gf APPEIIIS COLRT g,rz'“;:r:’;.[?ﬂ!:g-m.t

MINTH DISTRICT
Heavmant, Taves

Ninth District of Texas at Beaumoni

NO, 09-05-223 CV

IN RE POPULAR LEASING USA, INC.

Original Proceeding

MEMORANDUM OPINION

In this original proceeding, relator, Popular Leasing USA, Iac., seeks mandamus
relief from the respondent’s May 12, 2005, crder denying relator’s motion {o dismiss. In
the underlying class action fawsuit, the real party in interest, Party Props, Inc., and three
other plaintiffs, sued relator and three other defendants under a nwmber of theories
including recision of certain equipment rental leases, unreasonable debt collection
practices, imunctive relief, and declaratory judgroent. Both relator and Party Props, Inc.
agree that all of the other plaintiffs and defendants have either settled their respective

claims, or have agreed to transfer venue of said claims.




Party Props, Inc.’s pleadings allege, inter aiia, that the equipment subject to the
equipment rental agreement in question never worked; that relator was aware of relator’s
assignor’s (Norvergence) fraudulent misrepresentation (o Party Props, Inc. that the Jeased
equipment would work; that in July of 2004, relator’s assignor sought Chapter 11
bankruptcy protection of which relator was fully aware; and that the forum selection clavse
contained in the equipment rentzl agreement in question is unenforceable hecause it does
not provide for a specific verme should either party wish to litigate any issue relating to the
equipment rental agreement. Inveking the forum selection clanse in the equipment cental
agreement, refator filed its motion to dismiss for lack of jurisdiction. Respondent later
issned his order denying relator’s motion to dismiss.

A writ of mandamus will issne to correct a ciear abuse of discretion when there is
no other adequate remedy at law. See In re FirstMerit Bank, N.A., 52 3. W .34 '?_'49, 753
{Tex. 2001) (orig. proceeding). The trial court abuses its discretion if it reaches a decision
so arbitrary and unreasonable as to amount to a clear and prejudicial error of law. See
Watker v. Packer, 827 S.W.2d 833, 839 (Tex. 1992) {orig. proceeding). When the trial
court’s decision resis on resolution of fact issues, the party opposing the trial court’s
decision must establish that the court could reasonably have reached only ope decision.

Id. at 840. We {ind the relator has not demonstrated that the respondent abused his




discretion, nor has relator shown that it is entitled to the refief sought. Accordiagly, the
petition for writ of mandamus is denied.
WRIT DENIED.

PER CURIAM

Submitted on June 6, 2003
Opinion Delivered Angust 11, 2005

Before McKeithen, C.J., Kyeger and Horten, JJ.




COURT OF APPEALS

NINTH DISTRICT OF THE STATE OF TEXAS
1001 Pearl, Suife 330
Beaumont, Texas 77701

Judgment entered August 11, 2005

No. 02-05-00223-CV

In Re Popular Leasing USA, Inc,

Original Proceeding

Per Curlam

Tne Relator, Popular Leasing USA, Inc., filed a petition for writ of
mandamus in the above styled and numbered cause and the same being
considerad, It is the opinion of this Court that the same be and is hereby
DENIED. A copy of this judgment shall be certified below for observance.

OV

Carol Anne Flores
Clerk of tha Court




PARTY PROPS, INC.

Plaintiff,

V§.

POPULAR LEASING USA, INC,,

Defendant.

STATE OF TEXAS

COUNTY OF TARRANT  §

Caose No. A-173174-C

IN THE DISTRICT COURT

58TH IDICIAL DISTRICT

LE) S0% LOG DN DER GEr 900 oS Son

JEFFERSON COUNTY, TEXAS
AFFIDAVIT OF WILLIAM G. WAITES

§
§

BEFORE ME, the undersigned notary public, personally appeared Bil{ Waites, who, having been
duly sworn by me, upon oath, deposed, stated, and testified as follows:

L

AFFIDAVIT OF BILL, WAITES

“My pame is William G. Waites. 1 am over 18 years of age, and am legzlly
capabie and fully competent to make this affidavit. 1 have personal knowledge of
the matters stated in this affidavit, which are true and correct.

“T serve as a consultatst in regard to equipment purchasing and leasing and issues
regarding the characteristics, use, disposition, and the value of software, netwotk,
felecom access, computers, and other equipment which are commenly leased or
financed by equipment financiers, lessors, and purchase money lenders. I have
been in that and similar occupations for approximately the last 38 years, Prior to
this I was st one time in the leasing, buying, and selling of oew and used
techniology equipment business. My Curriculurn Vitae is attached to this affidavit
as Dxhibit 1 and incorporated by reference.

In March of 2006, 1 personaily examined the Norvergence Mainx box. The
manufacturer is Adttan and the product is a Total Access 850. The Total Access
850 i5 an Imtegrated Access Device and can be used for both voice and data
communications. The equipment was located at the place of business of Party
Props, Inc. {“Plaintiff). Based upon the Norvergence labels securely affixed to
the Matrix box and based upon my review of other equipment and literature and
information contained on websites regarding equipment and Matrix boxes
marketed and supplied by Norvergence in 2004 and 2003, I confirmed that the
Equipment was and is indeed the same equiptent as that financed under a
transection memovialized in a document captioned “FEquipment Rental
Agreement” which names Norvergence, Inc. as the “remtor” end Plaintiff as
“lessee.” Literature, materials, and pages from websites that [ reviewed are
attached 1o this document and incorporated by reference.




4, “These actions are the generally accepted methodology emplayed by persons who
are of are employed by vendors, suppliers, appraisers, equipment ﬁnanmcrs,
lessors, and purchase money lenders, asset remarketers, and related businesses in
determining and makmg valuation of network, computer, and telecommunications
equipment and the remaining econoimic life of such equipment.

5. “T have determined and concluded that as of Deceraber of 2003, the remaining
sconomic 1ife of the Equipment was less than 60 months, even if Norvergence had
continuously provided telephone, cellular, facsimile, internet and related
telecommunrications for 60 months or more. A troe and correci copy of my report
regarding the matters stated above is attached to this affidavit as Exhibit 2 and

T 4/g%dw

William G. WAITES

SUBSCRIBED AND SWORN TO by William G. Waites on April=<! , 2006.

ore2-

-

u"‘_‘“ummuam#am
x JERNIFER ECWARDS E

3

A f Holary Pubhc

3 ' §TATE OF TEXAS x

4 3 By Goinen. Bap. 10.14-2008 Public/in and for
T T T YTTTY YYTTYYY State of Texas

My commission expires: M‘Q_.J_, 200 Lo
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Avens of Expertise:

Firmv/Expert:

Trofile/Services:

Professionzl Experlence:

Education:

Geographic Limits:

Bill Waites

Compupak Advanced Technology, Ine.
Fort Worth, Texas
817-738-3119

— Commercial transactions, interpretation of contract seope of effort and

contrect deliverables

— Intellectual Property mmalysis and interpretation

— Complex technical and business issues, business prooess engineering,
systems integration, business process transformation

— Outsourcing and Professiona) Services

—  Computer, inteenet, information technology, factory and process
putomation, physical provesses

— Business plans and stretegias, operations, product appraisals

— Program and project mansgerent, sofrware development and
implementation

—  Cross industry knowledge - manufacturing, proeass, logistics, distribution,
aserospace, defense, finencial, retall, healthcare, legal, telecommumications

-~ Enterprise Requirements Flanning, Product/Software Developiment Life
Cycls

—  Business to business e-commerce systans and tranzactions malysis

— Software Development Life Cycle Methodologies, Mainframe, UNIX,
client server, PC platforms

Access to 8 nerwork of experienced and multi-diseiplined independem
ponsulants for engagements

Transste technizal terminology inte common sveryday language
Deposition and testimony, research and investigation

Froject manage complex engagements

TOM principles to mARAge engageMeTRs :

Business and physical proctsses review and anelysis, commercial
transactions analysis

Communicates with exscutives, tachnologists, users, iegal, financiz!, and lay
people
— Business and technology strategies

l

— 40 individua! years in business processes, cotmercial transactions,

computers, informatlon tecnology and business operations

— Court appoitted expert

— Outsourciog consultant for major outsonreer and systems integrator

— Customer facing and cnstomer career including coniracting, sales,
manageent, services, outseurcing, VAR, deveiopment, subcontracting,
copiracting, negotiations, and profeasionsl services .

— CED, COO, YF, Project Manager, Account and Sales Manager for
hardware, software and professional services companics.

—  Progrem Mmagemsnt Office and project manager

— Conlract and commercial transactions authoring and interpretation

— InteMectusl property research, comparisons, and interprotation

— [IT Sysiems [ntegration and sofrware developroont

—  Product and Sofrware Developmant Life Cycle methodologies

—  Adjunct faculty member at UTA teaching Business Policy and Stratogy, HR
Management, mnd Labor Felations

BS Applied Mathematics, College of Enginsering, Lamar University

Post greduate work in Applied Mathematics, University of Washingten
M Management Science, M.J. Neely College of Business, Texas Christian
University, Post graduate work in Econarnics statistics
Certificate in Busingss Process Mapping, UT Austin
Certificates in Marketing, Legal Aspocts of Contrasts, UT Atlington
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Introduction

William G. Waltes of 6336 Junzan, Fort Worth, Texes 76116, as prepared this Rapoct. Thave 43 yaars in
bugness and in the Information Techuology industry. My carcer inchudes product development, firkd
technologist, sekes, management and sxeotive. T have performed product evaluations for clients that

pted the evaluations to the Superinendent of the Vencouver Siock Exchange and the 1. 8. Securitiss
1nd Exchange Commissiow. 1 have also parformed the szme service for cliens who wede inesested in
providing the results ta third partles. 1have en M5 in Managezsent Science fom TCU 2nd 2 B8 in
Mathematics from Lamar University. T have certifiontes in Business Prooess Mapping from the Usiversity
of Texas at Austin, asd in Marketing end Laga) Aspects of Contracts from the Univarsity of Teoos ot
Arlingioa.

Objectve

i cbiective of this repart is to give my apinion of the projected market valus in 2008 for the Nervergence
Matrix box that was ipstalled of Party Props in Novessber of 200].

Methad

A narrove moetal bar with the words “Nocvergsoce” and “Mateix” wes anached 1o the top-of the eaclosure
box, Ope screw and & metad isart attached 1t When fhe bar is removed, the name of thie manufecparer and
thve product is shown The mansfhctucer is Adtran and the groduct is 4 Toal Access B50. The Tota Access
550 is an Integrated Acness Devies and can be used for both voico ind datk comnusicmions. Several
sehematics are included in the Exhibit A ettechment to this mport.

An aricle that appurimthn'wbsiu of Contumsy AFfirs on July 36, 2005 stabes that 1k Mumio: wan just
a standard integrated access device (TAD).  This anicle is in the atmachad Exbibit A

The Adtran 850 product |3 sold ta the user by & Adtran rescller. The reseller in (his case was
Norvergency. Pages from un Agreement bemecn Werizoa end Norverpenca found at web addres

htto- Fmadnessy-imeges igforme orgfmpuc/ordeps g 03s] ggree pidf s tn Bxhibit A Examples of
Nurvergence ¢orcribed s 2 reseller were printed from websites and arein Exhibit A of this report.

Reselling is 4 typical methad of sales for this type of network product. My carery inchudes exparbence In
bath the reselier and manufkcturer industry seaments. T wis the vice president of & small fabrication and
wacmbly macufaciores and systems integration techatlogy company. TBM, one of my former employers,
today uses rasotlers for mainirame compulers.

The daia for the coit anatysis was sbiained by visiting e-commezce websiter. 4 i1 common for network
products such as the Total Access 350 ta be sold on the Internet. Some ressllers, such oy Norvergence, Al50
use & dinect sales force. Soma of theae rescllers include value added morvices or products and are known 43
WARs (vaive sdded resellers). [ would consider Norvergence tobea VAR, My comulting ¢ompany aad
other compandes Tor whort 1 have worksd were VAKS. | was the contraet CEQ for o emall VAR that had
povernment 80d Ration-wide customers.  VARS typically provide an installetion and madmenince service.

The pricas {hat ] have used for this anatysis ave atached in Exhibit A to this peport. 1t Is typleal to compars
pricingmwebaimwhnmﬁugpmvhmdmnpm«,mmmmhmipmm And it s
typice! 10 develop budpsts from product price date found an websites. Prodacts such a3 natworking devices
{ike the Total Access 350 Tntegrated Access Devige are agvartised an the Internet.

Configmration of the Farty Props Norvergence Matrix Box

I Total Access 850 Chassis

1 Power Supply Lnit {FSU) 117500612

1 1 Router Comirol Unit (T1 RCLY 120037611

2 Quml FX8 Aovess Module (Waine) 117540712

1 Beho Cancelter with ADRCM (For ATM protocol) {This medule’s resources are sow bulkt into the 3™
Genamation 120337501 RCLN

1 AC SupplyMattery Charger 117504313

4 Blank Cands 117505911

FYHBIT 2. To WAITES AFEIDAVLT




The old techmelogy Echo Canceller s requirsd for the ATM protocot whan the old technology RCU i
mcluded in: the bundie, The Foho Cancelier is not required for the TDM protocol.

Total Access 550 System Manue! Pages with modules ara in Exhibit A
Priving

The Adtran Total Access 850 product can be found on the Adtran website, Informetion such s product
description and specifications 2 on 1he website. Pricing Is 0o product resellen” sites.  Some reselle mtes
that 1 visited had the equipment in stock and some did not. Some had product descriptions and some did
mob Thase who &d not huve the aquivment in stock and did not have product descriptions were oot
stlecssd Product descriptions were necessary for price comparizon purposss. Not In stack could mean the
reseller had discantinoed cerrying the product ind the prices mpy rpt have besn cuersnt,

'The arached Exhibit A conttins web pages printedt froc the web sites, Pricleg was obtained for both new
and yoed equipment. Usad equipment was found on the Ebey com suction vonbaite.

Pricing was alsu ohtained for the Norvergenos labeled product The ondy svail able prices were oo the
Ebwy.com webiite. Ebay.com is an on-line suetion site for many differsm types of prodosts.

mgpimfnranuwmmmﬂuuﬁﬁmmwmﬁum'wbm“ndiuuadw
tnchude pnly 1wo FXS modules. An erticle in the May 135, 2000 isse of Cambridge Telecom Report
gaoted the price a8 51,955, Aswming this price does not include two FXS cards, the price with new PXS
cards would intreass $292 10 52,287, Zoomssk sells the cards for 3144 each

The Cambsidge srticle is copyrighted and can be found at the website:

Adirag 350 Current Techmology

The qurent Adtran 850 has the Bcho Chanacler function integratad into the third peparation RCU vnit,
The Norvergence box doss not bave this mode] of the RCU upit, 1 has both (he old techanlogy RCH and
the old tachnology Echo Ceoceller units. The Etha Cancetler Technology i required for the ATM
protocal. The ATM protoce] is becoming the most prevalent proocol, replacing the TDM protocol that is
available on the oldes 1echnalogy ACLL

The Norveagencs branded squipment thet sold oo the Ebay wehstie roo did not Siave the third generativa
RCI. The equipment fad the logary BCU, The older vechnology RCLU and the older tecknology Echo
Canceller sepprite module could be the resson for the vesy krw price of the Norvergence b

Tha Adiran box thet was on Ebay alae bad the old techaotogy RCU and old tachnology Echo Caneadler

Toul
(Zoomisk price)
Dream Ratail $18516%  §34L00 $28200 372,135.65
NSTI $1,62231  $141.00 $282.00  51,90431
DWW 5159699 314100 129200 §1,87859

These units ol bad the cucram technology RCU module. There weace no units found e hed the old
techaology Norvergence vonfiguration.

In practice, the toral wonld be lage i the undt had the FXS modules bundied with the other comppoents of
the unit, A bundled unit means el of the components are sobd as one unit.

Used Equipsaent
™



Nosvergence Matrkx 580 -
Marrix : 5 B.00
Thmused Adtran Toal Acorss 850 % $95.00 (Buy Ii Now price)

Condosion

i testimeny before the Michigan Public Borvice Commission ¢n March 3, 2004, Mr. Scar'L. Finley
teszified that the Adiran B30 price of March 3, 2004 &1 dew. com wak §1,560.63 aod it 'was the kame price
apted by Mr. Lube, who bad given westimony December 13, 2003, This can be found on page 7 of that
Jocumen which iy in Exhibit A of this repost. This compares 10 the price that [ fourd o cdw.com.

Witk nn agking peice of $599.00 on March 10, 2004 on Ebay.com thly would be a decrease in price of
570,63 or $35.94 par moath froty Decembes, 2009 to March, 2006, For the 60 month period fram
Navembas, 2001 1o November, 2008 the docresse in price would be §2,136.93. The value of 1 urit of
equipmens pricad a1 $1,569.63 in Movomber, 2003 would be Jass than sevo in November, 2008,
Furthermore, the $399.00 priced item did not seil. The selles hias now posted a new price. The minimum
andBug,ritnnwpﬁmhﬂebmmdunedwmwmmﬂhﬂ.mmﬁvd}r.

In » eprember 29, 2004 andcle o e consurmeaiTalre com website Thinois Attorney Gepenl Liss
Madigan was guoted uuﬁmﬂwhﬂmﬁmmﬂﬂx}ilmmmmmmuﬂn
unless attached tv & phone carrier's network. A copy of this article s ir the atteched Fxchibin A

Ln my apinion this indicates that the Pacty Propa’ Norvergencs Matrix hardwars has no value sisce
Norvergence no ionger ic a reseller of phong services. Evan withoot M3, Madigen's sacement, the

Mazzix hardware has na value for Party Props since Norwergence 50 leqger can provide
sarvices for Party Props. :

Muﬁclein‘l‘hcﬂugmu,mmhgﬂmthpﬁmufaﬂmmﬂhpkwdgmn
being worth sbont S600. T wis leazed Bor § years for $45,000 by Meredith Wood who runs m induestrial
services husinssn in West Milford. Inen wricle in the November 15, 2004 San Amcaio Business. Josenal
“Tauas Artorney Gencral Greg Abbott has filed suit against 8 New Joreyrbased hanloupt .
telacommunications sesaller {Mprvergence) Thirsdsy for engaging in a fraud scheme. Abbott also
mﬁdﬂmi?ﬂmmwaﬂuhﬂiumﬂmfmmipw«ﬂmmhﬂm
miltions of dollars from Texas swal] business owners who signed vp fur Norvergence's services, a5 that
equipment 75 now worthlese™ The articie {5 srrached in Exbibit A '

hmygpidnn.thubov#indimuthemipmmtmﬂhnwmbecmldardmhaw no market valys in
3008. My opinion & also based on the action prices of the Iwo Notvergenca Matrix! Adtras 850
equipnm!.t,mma,mnﬁmmﬁﬁmﬂﬂmdmmm.m«uwﬁm $23. The %28 box had
Lo anmes companents as the Party Props box,
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Yatal Acuess 850 &
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Network i L, PEPQEM  Pa
W
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fonter
LAN

Part of ADTRANS Total Access Systam, The Toted Accest BSO i
modular carier-clegs [riagrwcad Access Davice (IAD), The Totel
Acopss E50 offars 8 wide varety of featuras and Interfacs aptions far
T1 TOM and peckel nabworks such as T1 ATH ond DSL. Senlable and
economical, this 1AD atlows usars o calact froms b wide varkty of
volce and data eptions for fexmudlty and ense of configuration. This
platlerm oMers aq Imegral router, V.35, e D5N-1 Intarface pout,
and It can SUpRort up to 24 anatog FXS ports by utlizing the shx
aooasd modufe siats, With tha Total Access B50 users can coslly
migrabe from TOM th packet circulls, 4 natwork mquirements
change. An cptionat 8=hour battery Backup system L ava [abiy te
protact uptima it case of & powdr oulage. additionaily, all Total
Accass [ADS provide sn Industry-keading J0-yebr whcranty.

Products

Hah Dactription

Total Atcass 850 Modular Mylt-Service [ntaprabed Accass Device with T1,
w/ T1 RCU DSX-1, ¥.35 hibefaces and a bullt-In Router

Perdback Home Products  Guppert  Training  Farinare

2008 ADTRAN, Int. All Aghia reserved, 500 SADTRAN 256.863.8000 TradeMerk, Arivacy Palicy and Impermmat Notioes.
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A local area network of computers and telephones connected to an
Integrated Access Device such as an Adtran 850. The telephone
voice is routed to the Public Switched Telephone Network and the
data from the LAN is routed {o the Internet,
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§132.97
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- available SAVE $368.35 - over 16% - Ourd 135000CH 789, Wi=12.7
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= Technology, Inc.

Proguct Catepariex

i m TARS0 AC CHASSIS BUNDLE W/PSL
Hardware
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~DW Proguct Overview: ADTRAN Total Access 850 AC Chassis {T1 RCU)

Brands Hardware Softwara Networking Accessories Sarvicas

By cow

s RESOURCES

- My Furchases

» Ondar Sutus

+ My Company

+ My Account

» Accoufit TARM

+ Ny Accounty

« Rahyims

« Snactal Evants

« COW Qutlet

« Taghnical Support
« E-Hewslattars

+ Amsanrch Cantar

G onukencs
(B PRANTABLE VERSION

ADIRAN

TR - .1
B S B e ADTRAN Total Access SE0
. AL Chassis (T1 RCU)
Product 1D

CONY Part; S71BE2
Mig. Far:  4203376L1RAC
IRSMSE: 43272625

Usually Shipm  §§ 1-2 Weals

Sared T An Azsaclate »
Firsd Sktsi[lar Products »

Qv arviw Eswnfﬁmnrm]

e T R O@ A

Product Finders

Main Pastures
» Totnl Aptass 650 AC Chasste (T1 ACLH

Cosy-aifective singie T1/FT1 TOM, T1 ATM, or SBSL TAD

Fatires:

Cost-affactive singla TL/FTL TDM, TL ATH, or 5DSL TAD

Modular chessk supports volcs-only or veloe ad dela
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Comaact ska, 2.5h) x 8.5%0w) x 11}

Twip comman slols, ona Powet Supply Unkt (RSL)) slot and one System
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(RCU)
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SHMP, and V.35 Nx58/84 Interface for integ rated dete suppor andt
Internet accars

Six accasy module plots plos spaclat AB Siot

Six sotx for FX5, PXD, and U-BR1TE

SupporE up to 24 FXS/FX0 Intarfaces

Supports TR-08 operation

50-pln emphensl connector for subscibar loop terminations
rRUgoed matal chessis 15 HEBS Laval 3 and UL 1950 complian

AC powar oplion

Optioral 48 volt, 8-hour Dattary backup

Wadmount or rackmoust design (197 and Z3*) mckenount brackets
avallabhy

10-yoAr warranty
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Page 1 0f2
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i financial detzils Leam rore

1
! Ligting and pryment detalis: Show

2t r— a— — - wr—1

Destription

flam Spacifics - ltem Candgition
Condificn: New

8| This is & drand new Adiran Matrix GI:S T1 Network Systern by Norvergence, includas the PBLU [1175008L2) module,
REL (1200376L1) modue, ECHO CANCELLER ADPCM [1203384L2) motule, and 2 - FXS$ (11754081.2) moduies, wirng
and a punch down block. 1 wag mounted to & wall but pever used. Soid AS IS. Any questions? Fesl fres io ask, this is the
same urit a5 ine Adien Total Access 750 f 650 radels, Il just has fe Norvergence branding.

tto:fees. cbav.com/Adtran-Matrix-0CS-T1 -Network-Svstem-bv-Norveszence W0OOitemZ 587534270800c... 311 0/2006




Bay: Adtran Matrix CCS T 1 Netwark System by Norvergence {jtem 5875342708 end time Mar-10-06 12:4... Page2 of 3

Shipping, payment details and return policy

Domestic Hapdimg Time
Wil ususlly ship wilhin 1 business day of (agaiving slemied payment.

Shipping Cost  Bervicos Available  Service Transit Time*  Avaliable to
LIS $25.00 LFS Sround 1 i 8 busirwss days United Stetes only

*Seflers ana not regponsible for service transit dime. Transit Umes are providad by the carrier, exciide weskends end hoelidays,
and may very with package orlgin end dsstination, particulary during pesk periads,

Wi ship to United Slates.

Shipplng insurance
Nt offered

Salns tax
Sefler chargas sales Lax for Hems shipped 10: CA (7.750%).

Saifer's paymeant ingtructions .
FayPal paymenis only, pledse pay mike@gokientelephoneas.com. Hem will ship as span as | recaive completed payment
through PayPel. Happy bidding! :

Payment msthods accepted eBay recommended services
Incresse your PayPal sending limit. st Verfied today. .

hitnfipat ey cnmbadimo-Matin00S-TT -Nahwnrk-Svstem-he-Norverrence WO emZ 58750 . . 31072006




¢Bay: Adiran Matrix CCS Tl Network System by Norvergence (item 5875342708 end fi... Page L of 3

home | pay | reqlster | signout| steman  [Statnewsearch Beardh |
m_ﬂall lﬂysﬂay [ Conmunity | Halp l Aadvances Search
vz o %im

LI

) ; Listed | mrars & Neboorking wEIAG > Tetephann Rustamy, Telscom >
() Back i IR OFHBMS categury D N » Qinar bu0e, SvaLMA, PEX

Adtran Matrix CCS T1 Netwark System by Norvergence fem number. 5675342703
Biddar or saller of this item7? Sign infor your etatus

s ... . . Meatthe seller
i Cuverdbicc UG $26.00 ;- PlaceBigx’] =~ oeidentelocs
| EE (o) w
i Endime:  Mar10-06 12:44:52 PET(1 T oodeck 86.7% Posid
3 doy 21 howrs) i Momber:  since Nov-30
i Shippirg costs: US $25.00 ‘ Urited Statet
] RS Ground »  Read fesdback gome
| Ships b Unitad States « Asksellar g queslion
i v " Add Yo Favorite Selle
fiem location:  Carlsbed, Catiforia Unfted
I Slatos *  Vigw aslier's other)
! Histoy: 2 ' Buy salfely
| | ~ Honbidser  huncor {196 ) . 4,Check the zeller's Tef
. Vigw larger gicilice ' © Score; 200 | 86.7% Po
Youcan also;  Watch gls Hem , DR Teendback: comm
Email 19 a [and r ZLeam how you are p
: Bhop withou
. PEpEll your Bnsncie
Listing and payment detalls: Show Leam more

Description

Rom Speaifos - Hanr Condilion
Condition: New

2.1 "Itvie is @ brand new Adtran Malrix CC8 T1 Nefwork Sysiern by Nofvergence, Inclugat tha BSU
[1175008L2) module, RCU {1200875L1) moedule, ECHO CANCELLER ARPCHM {1205384L 2} module,
and 2 - FXS (117640812) mockskes, wiring and @ punch dawn biock. it was mountad ta awall
never uped. Soid AS |5, Any questions? Fea! free ta ask, this le the sama unit a5 1he Adiran Tola!
Access 750/ B50 modals, i just hms the Norvergence branding,

hitn:/icei shav. com/Adtran.Matrix.CC8-T1-Network-Svstem-bv-Norvereence WOOOitemn... 382006




ePay: Adtren Matrix CCS T1 Netwosk System by Norvergence (item 5875342708 end tl..  Page 2 of 3

Shipping, payment detalls and return policy
Domeztic Handling Time
Will usaally ship within 1 businass day of recelving clsgred paymer.
Shipping Cost  Services Avalable  Servica Transh Time™ Avaliabls 1o
LIS $25.00 UPS Graund 1 1o 6 busineas days 1nit=d States only
“gallers are not reapensibls for service Irangit time. Trarsi Hmes are provided by tha carrier, exchude weekand
and may vary with package origin and destination, parliculary during peak pariads.

Wil ship 19 Urited States,

Shipplng Insursnce
hot offered

Sales tax
Seller charges sales tax for kems shipped to: CA (7.750%).

Saller's paymesit instructions
PayPal payments only, plaase pay mike@goidentalephones.cor. ttom will si¥p =3 soon as | raceive complets:
through PayFal. Happy bidding|

Payment methods accepted

l'lttu:ﬂuieba\r.mmfAdtmn—Man'ixulUCS—TluNem:k-Svstcm-b\r-Hurvemem-Wﬂ()(}iicm.. 3482008




eBay: Adtran Matvix CCS T1 Nenwork System by Nervergence (item $87534270% end t,.. Pegedof3

Ready to bld?
Adtren Matr CCS T4 Network Systam by Norvergeace

Ham fitle: Adtran Matrix CCS T1 Natwork System by Nonwergenca
Current bidh LIS $20.00 '

Your meaimum bld: US S (Erder US $27.00 or more]

54 1ade Bl You wil confirm In the naxt step.
aBay automatically bids on your behalf up to your maxkmum bid.

Laam abowt bidding.

What alea can you da?
{9 Backtalist of dama | Akkseler 2 suestion | Add to Caleadar | Pinter Version

" Sakar s3umes ail responsibility for listing this tem.

B Pise | 832y Rasiows | eBiay Siorea) Hallcor | KUl PayPai| Poouer Searches | ProStores | Renteort
Sk | usite| Chira | Eraes | Sarnany | lndia | tsly | Snain | Unked iiogelom

MIMIMIWIMIM

Copyright & 1905-2006 aiay InC, Al ngm: Reseryed, Designatad radamarks and brands are th Groperty of thel respective o
Web slta constitubes Brceptance of the aBay Usir Agreement and Privacy Pelicy. .

By offCH[ Hme

htto:/esi.ebay.cont Adtran-Matrix-CCS.T 1-Network-Svstem-byv-Norvergence W0OOitem...  3/8/2006




eBay - norvergence, Networking, Computers Networking items on eBay.com Pagelofd -
B T  homeipsy)siemap {Stant new safrch ~Seschy]
i EM.___EE&MEE_.E_:%_
e
ﬁ:.—iﬂ.h&y__
Home > Buy > Search Resulte far® nervenjoece’
AH tams Auctions Buy It Now
- — - .|
M_ m.ﬁ-:.ﬂﬂn—ﬁﬁ ____.____uuuﬂun_.mwm
i T Search s« and description
_#l-w!-_ Semches ; mil. mAxec, ERve
.3 Bams found for norvergance A 1o Favariie Searches
List View | Piciure Gaflery Sort by: [Time: ending snonest =i Customize Disolzy
¥ Scumdat] hem Thia PayPal Bids Price® SWPERE Time Loft o
& 1 $50.00 33000 m

2] 1 $1.00 $25.00 1d 21h 18m

e 3 356500 Cgodsie 7d 19h44m

la  compidizd| To compara itams side-by-side, s8iect tha chack boxes and click the Compare button.
Fane10f 1

" Try these alternatives:

. .wnﬁah%g.ﬁiuﬂimg&qgﬁﬁﬁgﬁﬁnﬂ&&cﬁ,&miﬁagmjﬂﬁmﬁﬁﬁgﬂf_ﬁmmﬂﬁnn: 282006



eRay - norvergence, Networking, Computers Networking items on eBay com

............

Pape2of3

= Save this search to Favorlies and get an email when new matching listings appear on aBay.
s Post o Want It Now and telt milions of other ugars what you want.

Tools: MyeBayFavorkes | Emel thipsearchloafiend | Weal it Now

.._3.._.5wﬂn...lﬁnnEuﬂgﬂ.ﬁqgc.m.ﬁnﬂuﬁuﬁ&mﬁ%ﬁnﬂ:u&ﬂﬁ_ﬁuﬂgn_siﬂ#a

sndes | arncuris shown are estimatas based on Bloomberg's convarsion rates, if you need 1o get recent axchange rales,
" plaase use the Uiniverasl Currency Converter

|

* Note: Bid counts and amounts may ba skghily cut of date. Ses aach listing for
i intemnational shipping oplions and costs.
This page was last ppdated: Har-08 1522

efay officia ling 15:23:51 PS’

i ——— ——— ———

. .!ss;ﬁ
9 *

b ._.nut.._,o Computers & zoﬁ.io..r“:

- eBay Puise | sRoy Reviewn | sty Sinres | Hall.oom | e ) PayPai | Populer Sesrches | ProStones | Banloom |

Shopping.com | Skype
Augtralia [ Ausiriz | China | France | Germary | India b kaly | Spaln § United ¥ongdem

_Eﬂmﬁ_gﬁsﬂnﬁ&_mﬁ&?ﬁgﬁ_%_%_g

uQéﬂpﬁ.ugﬁuqﬁn.gﬁﬂazﬁﬂei.gﬁnHunﬂﬂaiuanvﬂ:nunﬁgm?nnn&__ nmEEqﬂmﬁ.chmni:mqm_zun
of this Wab site constibi:tes seceptance of the afay Lser soresmenk and Prvace Padcy.
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eBay: Adtran Matrix CCS TI Network System by Norvergencs (item 5874451812 end ... Page 1 of 5

heme | pav] register | signaut fgtamep  [Sloinewsesren |, -Sedigh:

Sefl | MyeBoy | Commsity | Help | Ahvanced Seerch
. b

@ e ollan: e e e e B
Adtran Matrix CCS T1 Network System by Norvergence ftem number, 5574461512

Bidder or selter of this [tern? Sign I for your status

: 7 i Mget the sellar
| Gurentbid: US$60.00 -, RiEceBl> |- Saller  festoub? {85
} ' Feadheck: $7.0% Posits
P Endtime: 2f mins 40 secs (Mar-08-  Member  since May-OF
! 06 15:25:30 PST) . Unitad States
. Il Bhipping couts: LS $30.00 i . Emtu.eﬂ:ﬂd&m
! US Postal Servloe Pricrity +  Asi solior 3 quastion
p . Mal® ~+ Addip Favorie Sefia
| Shipsio Unitod Stales *+ View zellor’s otheri
i llem fotaliom: Paim feach Gardens,
i Fiorida United Slates Buy zafaly
" Hislony: 1 bid 1.Chack the safler's re|
v ) _ Scare; 95 | 57.0% P
Vewjamerpictre | Hianbide ngianietan (41 ) ﬂgad_tgsl!adsm??
2 Leam how yout are pi
You can ajso:  Wamh thls item Shap withou
Ryl your financle
Email ip 2 friend

" Listing and payment detalls: Show

Take no payments for 3 monthe
with PayPal Buyar CradiL. Good until 43008, Subject to Cradht appraval. U5
- reaicanls anby. Apply Do

Description
fom Spacifics - Nam Condificn
Cendition; Used

Garage Sale

Too much new stuff, have to empty out my garage

hmf.‘cl!i.n]mv.mmf’Adfmﬂ-Ma‘lﬁR-C{"R-Tl-Hﬂi“m'lr-ﬁuzmm-hv-'hlnmnrw.nm. WHH Y Htemn IRSMA




eBay: Adtran Matrix CCS T1 Network System by Norvergence (item 5E75461812 and ti... PageZof 5

Matrix Box,

hitr#reri shav comd A dtranMatix-CC 8T Natwnrk-Sustam-hyv-Norvergence:. WHOitem RAN0G




eRay: Adtran Matrix CCS T1 Network System by Norvergence {item 5874461812 endti.. Page3of 5

Do not know much about this item, I have 2 left and will include 2 copy of the quick
configuration guide with each, The item is heavy, that is the reason for the high cost of

shipping
the 3 modules installed on the left side of the unit are as follows

PSU #1175006L2
RCU 7120037611
Echo Canceiler ADPCM #120338412
The units were ail powersd on when I pulled them, guarantéed not DOA, ASIS.

Please ask any questions you have I will try 10 answer them to the best of my zbility.

himefine ehav romda dtanahabrie-C0R. T sNetwark-System-bv-Norvereence W0OOitem... 3472006
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Bay; Adtran Total Acoess TA-850 RCU,TDM w/ 3 FXS NEVER USELD (itemn 5877019561 end time Mar-1... Page 1 of'3

hioms | pax § meclatar | Sign ol | she map [tatnew search . aeardt ]
I 5t | MyeBay | Communlty | Help | Avanced Search
' Javer " %m
@ £ gm W>wm>mmw»mmr

Adtran Total Access TA-850 RCU,TDM w! 3 FX8 NEVER USED Ram number: SE77018561

Sallar of thig Jtem? Sign in for your status
i T Meet the seller
Staning bid; B 5449.00 - Place Bld» bridge10106 {
| Seller. g

S8uythow price. US $549.00 ' JEy A Npw '
al -
No payments for 3 merdhs - Apply now .

Erd time: Mar-18-58 12:00:00 PET {2 daya 15

houre) -
Shipping costs: US $30.00 ' . Buy salely
UPS G - 1.Check the seller's reputation
Ships 10 Unled States ' Seore: 75§ 100% Positive
item locsafion:  Meadvila, Penmyhvania Unded States ~  Reed feodback commants
History; D hids Learn how you are pretacied
: : ' _Free PayPal Buyer
| You can Slgs  Watch this itam Ew Prolaciion,
: Emallto a frlend

1

" Listing and payment details:  Show i

Dascription
jtem Specifics - fem Condition
Condition; New

ADITRAN Ta-850 Total Access 850 w/ T1 RCU * Cost-effective single THFT1 TDM, Th ATM, or SDSLTAD *
Modular chassis supports voice-cnly or voioe and data * Migration vath to packet technologies such as ATM * Compact
size, 3.5"(h) x 8.5°(w) x 11'(d) * Two comtnon slots, one Power Supply Unit (PSU) slot and one System Conoller slot
for Bauk Controller Unit (BCU) or Router Controller Unit (RCU) * Integral FT1/DSX-1 port, IP router {10/300BaseT
Fthermet interface), SNMP, and V.35 Nx56/64 interface for integrated data support and Tnternet aceess * Six access
module slots plus special AB slot * Six slots for FXS, FXO, and U-BR1TE * Supports up to 24 FXS/FXO interfaces *
Supports TR-08 operatiot * 30.pin {emale amphieno} connector for subsciber loop ferminations * Rugged metal chassis

Hr-firai alenr rami divan.Trial, A cosas T ST TETT AT FYR KRENED TIOED ANt 7410 21 NE




sBay; Adtran Total Access TA-850 RCUTDM w/ 3 FXS NEVER USED (item 5877012561 end time Mar-1,.. Page2of3

is NEBS Level 3 and UL 1950 compliant * AC or DC power options * Optionat 48 Volt, 8-hour battery backup *
Wallmount or rackmount design (19" and 23") rackmount brackets available The item comes complete with 1 RCU
Card 1 PSUT Card { Power supply | Echo cancellation card (This card alone retails for $430) 3 FXS Cards 1175408L2

EREH
EREE Cionniars and Senvices from Andale

Shipping, payment detalls and return poticy
Shipping Gost  Services Available Servico Trangit Timea™  Avdilable to
S §30.00 LEE Ground 1 10 8 business days United States only

“Gelers era nol respansiis for service ransk ime. Transi imes ara provided by the carrier, exchude weskends ang holidays, ond
may very with package ongr and gestination, particulady during pesk pesiods.

WU ship 1o United Statss.

Shipping insuranse
Not offered

Selter'a raturn polley:
Ratum Pollcy Datals: Hem =oid a3 18,

Saliat's paymond instructicns
Buyer pays shipping and handiing. UPS ground is $30,00 PayPa! accapted a8 well as money ordar or cashlers chsek.

Payment methods accepted eBay recommended services
increagse ihe securily In the eBay ag FayPal communily by becoming &

verifiad buyer. Gt Verified todgy.

v ifeard Abav pamld Atman Total & rrsee TA S TDOTT TTRS - 7 TVE RIEAICT TIOFTIY 1AL L SRR A




:Bay: Adtran Total Acoess TA-830 RCU,TDM w/ 3 FXS NEVER USED {item 5877019561 end e Mar-1... Page 3 of 3

Ready to bid or buy? he
Adiran Totsl Acresa TA-B50 RCU,TDM wi 2 FXS KEVER USED _
Place a BNd 0OF Buy i Now
tem tile: Adtran Total Access TA-350 RCU,TDM wi 3 FXS NEVER LZED Tyt Now price: U5 $549.00
Starting hid: US §448.00 o a
8 .« Uyl Mo =
Your madimum bid: US ¥ | Enter US $449.00 or mors You will corsirm
? ( ! the next glep.
I PlcepkiP {mmedig®
|  Piace:BIP 4 You will confiem in the next step, paymen requie
eBay automalically bids on your pahall up 6 your maximum bhd. Purchesa this ilam now without
Leam apeut Buy [ENCw.
‘The selier regURES you 1o make
immediats payment to claim this
itam, ¥ou wil be asked o do 20w
PayPal on the next page. Loatn

morg-

What else can you do?
@nmmmjnm|mmm|M|mmm

Seller BeEUMas al responsinily for listhng Ihis ibem.

ﬁmlmﬁmﬂﬂm&wmﬂmmwmmgwmmﬁmﬁmﬂmimi
MBJMMBIMIMIWIMEIMIMIW

M&zl&un@mﬂ!wlmrﬂmmm

copyright & 1585 -2006 wBay 1nc, M Rights Reserved, Daslgnated wadamarks apt brands arg the property of thalr respeciivil Swners, Lse of this Web 1
conskitutes ncceptance of He s8ay wger Agresmiant and Privacy Poticy.

ARy aificie time
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‘Bay: Adiran Tolal Access TA-850 RCU,TDM w/ 3 FXS NEVER USED titen:l 5875320875 end time Mar-1,.. Page 1 of3

berne | pey | tenlster | signout | slie map [Start new search Sesrh-|
Selt|MyeBnr1Cummunity]Hdpi  Advanead Search

PORERED W

jm;ms G Sun
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Adiran Total Access TA-850 RCU,TDM w/ 3 FXS NEVER USED gom number: 5675220875

Seller of this item? Sigry In for your shatus ;
T _ ' e o | Mest the setler
| Stating bict LIS $499.00 PegBigr I bridge15106 {73
il Sefr )
I i} * Feadbsck; 100% Poskive
; Fhykow Price. US £565.00 Now> .|  Member since Jan-0t.02 in
| immediate peymant requiced . Unilad Statas
: Ne payments for 3 monlhs - Apgy.now aalipecVEt sUimn=

End time: 40 ming 47 sees (Mar-10-06 11:51:47
. P8T) _

g : Shipping costs: US $50.00 Buy safaly
A UF_S Ground 1.Check the seller's reputation
| Vigw farger pictire Ships to; Urited Sistes Score; 75 | 100% Postive
jlom o ltam locatiore  Meadvile, Pennsyivania United Steles Eegd fepdback comments
: Histoty: Q bicle 2, Leam how you are protected
; , Free PayPal Buyer
! Youcansise:  Watzh this fRm - Fepal Prolection,
: Emeilio a fiend

E Listing and payment detalis: Shaw

i

Description

fram Specifics - e Condiion
CondRlgmn: New

ADTRAN TA-850 Totsl Access 850 wi T1 RCU * Cost-sffective single TIFTI TDM, T1 AT™, or SDSL1AD *
Mocular chassis suppotts voice-only or voice and data * Migration path to packet tecimologies such as ATM * Compast
size, 3.5"(h) X B.5"{w) x 11"(d) * Two common slots, one Power Supply Unit (PS13) slot and ene System Controller slat
for Bank Cantroller Unit (BCU) or Router Controlier Linit (RCU) * Intepral FT1/D¥SX-1 port, IP router {10/100BaseT
Fthemet interface), SNME, and V.35 Nx56/64 interface for integrated data support and Internet access * Six access
module slots plus speciat AB slot * Six slots for FXS, FXO, and U-BRITE * Supperts up to 24 FXSFXO interfaces *
Supparts TR-08 operation * 50-pin famale amphenol connector for subsciber toop terminations * Rugged metal chassis
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Bay: Adtran Total Accass TA-850 RCULTDM w/ 3 FX5 NEVER USED (itern 5875320875 end time Mar-1... Page2o0f3

is NEBS Level 3 and UL 1950 compliznt * AC or DC powet options * Optional 43 Volt, 8-hour battery hackup*
Wallmount or rackmount design (19" and 23*} rackmount brackets available The item comes complets with | RCU
Card | PSU Card 1 Power supply 1 :Echo cancellation card (This cazd alone retails for $420) 3 FXS Cards 117540812

Shipping, payment details and return policy

Sulpping Cost  Services Avallable  Service Translt Time™  Availabla o

US $50.00 UPES Ground 1 to & business days Liniled Siates only

*Sallars re not responsible for service transi time, Transit Brmes ara provided by the carrer, exclute weekends and holidsys, and
may vary with package ofigin ard deatimalion, particulery during peek periods,

Wil ship o Unitad Sigles.

Shipping Insurence
ot offered

Seller's retum policy:
Retum Policy Datails: ttem sold as 15,

Seller's payment lastructions
Buyer pays shipping and handiing. UPS ground ls 550.00 PayPat scoapiad as well as money order of cashiers chack.

Payment methods accepted aBay recommendad gervices
Incraese the securily In the cBay a% PuyPai community by bacaming a

verified buyar. Gat Verified ioday.
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Total Acress 850 Syslem Manual Saction 1 Systern Dercription

1. SYSTEM OVERVIEW

“The Total Accoss 850 is an integrated socess device designed for cost-effective daploymant of vaice and
dats services at the cosiomer premises. The Tobd Access 250 system benefits integrated communications
prerviders, snch as CLECs, ILECS, end 1SPs, who require a customer preanises device that integrates voice
and data funceions. It provides & viable migration path frorm TDM to packet-based technology (ses
Modules on page 18 for detrils). The TFotsd Access 350 featwres remote mansgement, an imegmated [
router, and special services slots, Praconfigured Tota] Access 850 packages arc pvailable.

The Totel Access 850 iz 3 modular device with owo common slots, six access slots for FXS8, FXO, Duosl
V.35, and UBRITE modules, and rwo slots for special sccess modules. The FXS, FXO, Dudl V35, and
UBRITE snodules are supported i the Rouser Control Uit (RCU); however, the Bank Coptroller Uit
(BCLD also supponts E&M, OCU DF, Single DSO DP, and Nx36/64 modules. Using Jocal or remoie inbimd
management, CarTiers can turn feanures, fanctions, and aceess perts e and off Ensy access to modules,
common modules, power sopplies, and the battery back-up sysiem sisoplifios maintenance procedures.
Eot-swappable modules may bs replaced without désrupting other units, The four-circoit-per-module
design ensures that only four analog circuits ars affected when replacing a module.

The Totz] Access 850 15 2 compaet, MEBS-compliant cabinet soitable for the castotner preptises o the
centeat office, The 2U design uses lirde rack space; or when wallmounted, the 844~inch by 11-inch chassis

occupies & space the size of a piece af notebook paper. Two Tetal Access 850 systems can be moanted
slde-by-side in either 15-inch or 23-inch reley moks. ' :

' 2. FEATURES AND BENEFITS
The following list gives Total Access 850 features and benefiis, Some features are module-dependent.

Configuration and Management

«  YTI1X0 Emulation

v SMMP Managememt (with RCLT)

+  Telnet (with RCU)

«  Dial-up remote managemant vie external analog modem

s+ Six levels of password protection and privileges for Telnet access (with RCU

Softwars Upgratesble

= Flesh memory

«  TFTP download (with RCIU)
»  XMODEM via cootrol porct

Signaling Support

+ TUFT1 integrated eccess

«  TDM w ATM migration {with RCU)

s Upgredestle 10 DSL uging SDSL RCU

«  TR-OE signaling suppert

s Analog FXS and FXO voice expansion (four per module)

E4RIEATELI-{ B 02004 ACTRAN, JAL. 17




Soction 1 System Descriptien ' Tots! Accass 850 System Markal

integratad Components {with RCU)
+ [P rouker

«  DSX-1 TUPBH Wntesfnce

¢ Y35 Nx56/64 DTE intcrface

Testing
«»  Lacal and remote: payloadline, V.34 (depending on installed modules)
s Pantems: 311, ORSS, all ones, all zeros (Sapending on installed modales}

Performance Monitoring

+  Reposts: Information stored for last 24 hours in 15 minute morements
»  Perforprance statistics per TR54G14, T1.403, RFC1406

+  Alarm reporting per TR54016, T1.402

3. MODULES

The Total Access 350 system offers sever] differsnt system modutes{including the power supply), systern
resource modules, 2nd access modules,

Systfanm Modiles

+  Bank Controller Unit (BCU) (P/N 1200373L1)

+  BCU with Fractionsl T1 (/N 1200373L2)

+  TI Router Control Unit (RCLU) with TDM software (P/N 4203376L 18TDM)
+  T1 Router Control Unit (RCU) with ATM software (PN 4203376L I#ATM;
+  3rd Generation T1 Router Control Unit (RCU) (P/N 1203376L.1)

«  SDSL RCU (PN 120037711}

«  2ud Geeration SDSL RCU (P/N 1203770L.2)

- Power Supply Usit (P/N 1175006L2)

" Resource Modules
«  Bcho Canceller with ADPCM (PAN 1203384L.2)
. NxS6/64) Data Service Unit {DSLF) (P/N 1200372L1)

Access Modufes

«  Quad FXS Acess Module (P/N 1175408L2)
+  Quad FXO Access Module (P/ N 1175407L2)
v UBRITE Access Modolo (P/N § EBO020L1)

v Dugl V.35 Aceess Module (PN 1IBO025LT;
. DSX-I Acoess Module (P/N 1200385L1)

14 & 2004 ADTRAN, Inc. 642033TRL1-1H




Tota! Accass 850 Systemn Manual Section 1 System Dascripiion

Access Modules (Requiring a BCL)

«  E&MITO Access Moduse (P/N 1180402L1)

o QOCUDP Access Module {P/N 1130005L1)

+ Single DSC DP Acerss Module (P/N 1180003L1)
«  NxS6/64 (V.35) Access Module (PN 1200372L1)

Each access mudule is hot-swappable, with configuration restored upon roplacement. -

% Replocing an access moduic with & diferent module type will resul in configurarion oss,

Total Access 550 Bank Controller Unit (BCU) {P/N 1200373L1)

The BCU i5 & cosmmmon module plug-in unit with & bult-in CSU. The BCL) provides all oontrol functions
fnr the Tota] Access 850 common units and al! individval eccass modules, A feceplate DB-S (ADMIN)
interface provides sccess for a YT100 torminal for screan menu provisioning, and bantem test jacks
provige transtnit and receive monitarlng, An additional DB-9 (TEST) interface provides timing for DS
test equipment. Faeeplate LEDs show stetus mformation for the petwork end Fractiomal T1 {DSX-] on 1.2
only). The unit cansists of & main circuit boerd and deaghter card and inserts divectly in fhe contralier slot
on the Totel Access 850 shelf. An 8-position DIP-switch is mounted an the daughter card and is ysed for
T1 provisioning 2nd clocking.

BCU with Fractional T1 (P/N 120037312)

The BCU with Fractional T'1 pravides all the functionality of the maditionz] BCU a5 wellega
DsX-1/Fractional T1 interfece for dditional T1 service,

T4 RCU (P/N 4203376L1%#TDM, 4203376L1#ATM and 1203376L1)

The RCU is a dual boerd assembly that provides the network interface for the Total Access 850 system.
The RCU can pravisicn, tost, 2nd provide status for any card in the systemn. A faceplate DB-9 (CRAFT)
interface provides access for a VT100 termine? for screen menu provisioning, and bantam 2st jacks
provide tranemit end regeive monhtoring capabllities. Teminal menu access is also provided through the
RI-45 CRAFT mtecface located on the reor of the chassis. Faceplate LEDs show status information for the
netwock port and Ethemet port. In addition, the RCU has an imtegrated router access through the 10BaseT
conzecter on the backplane of fue chessis, (3rd Generation RCUs provide e 107100BaseT interfics.} A
D5 X-1/Fractiong! T1 interface far edditional T1 secvice is also provided

SNSL RCU (P/N 1206037711, 1200377L.2)

Tha $DSL RCU is & doal board asserably that includes en SDSL agtwork imerface, Nac36/64 VI35
interface, snd built=in [P router. The SDSL RCU can provision, test, and provide status for any card ia the.
system. The facoplate has a DB-9 (CRAFT) port connection, and netwvork, V.35, .and Ethemnct LEDS. An
additional RF-45 tecninal menu interface is Jocated on the rear of the chassis and is labeied CRAFT, The
SDSL RCU is oaly nsed in ATM applications. It supports vendor-specific SDSL profocols, ATM, and
Copper Mountain Frame Relay, Therefore, the SDSL RCU can interoperats with & variety of DSLAMs,
inclnding Lucent, Nuortel, Copper Mountain, Nakia, and Alcatel. It algo soppors severd] voice gateways,
including Jetstream and Broadband Loop Ermulstion Services {BLES} mateways. The SDSL ROL hag
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Saclion 1 Systerm Description Tote! Access BED Systam Manual

built-in Eeho Cansellatian for up to 24 voice ports. Adaptive Differential Pulse Code Medulation
{ADPCM) resources are alse built-in for up 1 16 ports.

Power Supply Unit (P/N 1175006L.2)

The Totzl Access B50 PSU is 2 common module plug-in unit degigned to supply power 1 the systeat, The
faceplate contains 8 momentary ACO pushbution, a ring voltage Ensble/Disable pushbutton, & Bank Aterm
LED, Ring LED, and a power LED. All power, gronnd, and timing signals are pre-wired, thus climinating
additional wiring requirements. . _

Echo Canceller with ADPGM (PN 120338412)

AnEcho Canceller Module is available for use with the legesy T1 RCU (PAN 1200376L.] - ATM fismware
caly). Echo camceliation ied ADFCM rescurces ere built into the Srd Gener=tion T1 (P/N 12033761.1) and
SDSL (BN 1200 177Lx) versions of the RCL, so this module is nat requirsd when nshop the SOSL RCU,
Tha Echo Cancaller Module provides (2168 echo cancellation fir voice over ATM applications and
includes Adeptive Differential Pulse Code Modalation (ADPCM). ADPCM is 2 speech coding method
which uses fewer bits than traditional Pulse Codeé Modulation {FCM], ellewing the user to get moro madog
voice calts on Jess bendvwideh. This is & dual-slot module ud must bo installed in the sygtem resource stote
(A and B),

The Echo Cancelier module ADPCM fisxctionality auiamatically shifts ONOFF when fax
or modent calls are placed. To find out the current sts of the Echo Cancelfer
Fumciionality, check the current status of each FXS port. The path of the curreni siatus can
% e found at the following peti; L2 ProTocoL (T1 ATM-T1-ATM} > STATUS = PV STATUS
> PRATOCOL STATUS > POTS STATS » Conee tyPe (s will display either POM or
ADPCM).

Nx56/64K {V.35) Module {F/N 1200372L1)

This rnodule is only avaiiable in Totdl Access 850 systems using a BCU. The Mu56/64k (V.35) Module
activates the V.35 port on the rear of the chassis, This is e dual-slot module and most be instalied in the
gystem yesoree siots {A and B).

Quad FXS Access Module (P/N 11754081.2)

The Guad FX5 Module provides anelog voics extension for the Total Access 850 pletiomn. Four analag
woice ports ere used 10 connect w snelog phones. The Quad FXS Module snpparts Foreign Exchange
Subscriber, Dial Pulse Terminate (DPT), and Private Line Automatic Ringdown (PFLAR) and provides
Ground Start/Loop Start to E&M convarsion capability.

Quad EX0 Access Module (PN 1175407L2)

‘The Foreign Excliange Office (FXO) module interfaces to the Cennrzl Office switch and to an FXS or
RPOTS catd aver a T1 facility. Four snrlog voics ports oo the FXO access module provide four individual
connections 1o the switch. The FXO supports standard Loop Start and Ground Start options ¢ waell as Dial
Pulse Tenminste (DPT) finetionality, Up to six Quad FXO Access Modules may be mstelled in the Total
Access B3
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Total Access A50 Systarmn Marwa Section1 Syslam Daseriplion

OCU DP Access Module (PN 1180005L1)

This module is only evailable in Total Access BS0 systems nsing 2 BCU. The OCU D medule i3 2 single
port aceass moduls nsed to provide the interface between 3 DSO tine sloton the T1 and & 4-wire DDE
device gt the customer gremises. The OCU DP supports up o 18 kit of copper for remot DSU
coanectivity.

U-BR{TE Access Module (F/N 1160020L1) _

The UBRITE is & maodule that plugs into a single access slot of the Totsl Access 850. 1t provides ag 1SDN
U-interface and allows transport of Basic Rare 2B+D mformation over T} carriers and twisted pair wiring.

EZMTO Access Module (PN 1180402L1) _

This module i only available in Total Accsss 850 systems vsing a BCU. The E&M/TO module s 3 single
port Bar and Moutly/Transmit Only access madule. The primary application for this module is to provide
FEX foreign exchange at the customer premises or tandemn central office epplicatices. This modele is
intendad for interface with intra-building wiring. The EZM/TO module suppaorts both 2- and 4- wire
operation '

Dual V.35 Access Module (P/N 1180025L1)

The Dugl ¥.35 Access Module is 8 DSU deta pont with twa circuits thet esch deliver serial duta overa V.35
interfaca The medule is designed as a dual slot modnle; it requires two glots in the Total Access 850
chpssis. Fach circuit of the Dual V.35 Accass Module provides up to 24 chanaels of data in 56 or 64 kbps
increments. Design cperation is to transmit or receive high rate synchroncus data from data terminsl
equipment (D'FE) over 2 T1 interface. This module is curmntly poly supported by the TDM versian of the
T1RCL,

psX-1 Access Module {(P/N 1206385L1)

This moduls is only available in Total Access 850 sysierns using a T1 RCU, The DSX-1 Moduls installs
into the Total Aceess 258 system to provide sn additional DSX-] interface (R3-45) for support of rmultple

_ PBXs or other equipment with & DSX-1/T1 intarface. The modute is funstonal in ay of the six Total
Acoess 850 module slots.

Single DS0 DP Access Module (PN 1180003L1)

Tais module is only available in Total Access 850 systems using & BCU, The DSO Datapost is a single pert
access module that seTves Bs an inferface 1o the basic DDS DS0 (64 kbps) signal to 3 T-carier line, This
modole is ised in cenjunciion with an ADTRAN All-Rate Office Channsl Usit {QCU} datapart or Total
Rerch DES dateport loceted at the end affice to extend the DDS netwurk to an end office which has
enclusively-served voics channels,

B42033TELI-1B © 2004 ADTRAN, Inc. 21




Total Accass 850 Sysiem Manusl Sgetian 2 Engineering Guidelines

4. EQUIPMENT DIMENSIONS

The Total Access 850 chastis is 8.5° W, 117 B, and 3.5 H pnd ¢an be mounted in a 19-inch o 23-inck
rack (mounting brackets included in shipment). All other equipment {moduies) fit ingide the bass wnit.
2. POWER REQUIREMENTS

Regardless of the configuration of access modules installed in the chassis, the following power
requirements apply:

AC System

S0/130 VAC, 60 Hz, 5 Watt M

DC System
40755 VDT, 50 Wat Max

4. REVIEWING THE FRONT PANEL DESIGN

Figure 1 shows the Total Access 850 front panel. Refxr to Access Modui Interfaces on page 40 fora
discussion of svailable modules and the front paned fuactions of each.

©rcomgsLRRe -

Figure 1. Fotal Access 850 Fronl Panel Layout

177 60950/NEBS requires ail Tolal Accass 850 empty siofs to be covered with blank panels
‘%\ (PN 11 73095L1).
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lliinois Sues NarVergence

November 4, 2004 :

Iliinois is the latest state to su= NogVergenoe, Hlinois Attorney General
Lisa Madigen says she hug received more than 200 consumer complaints
from the company's small business clients, She says NorVergence left
hundreds of smafl business owmes in 1linods without yelephons and
Tuteeact secvices while threstening coflection agtions.

The Federal Trade Commission filed st Norvergence

against NorVergence yesterday and siates * Congumes Compluinty
tnchiding New Jersty ond Florids are also * Inalde Norvergence
pussuing lagal sctios. ”

Nawn ’

= pruetgance Forfalts 347
*Noryengence preyed ppon small Milllion, n FTI: Seiiiemant
businesses thet were trying to cconsmize ¢ SRlEOMIz Falling with USR
on tieir telecommunicutions services,” %ﬂmﬁw
buosiness equivalent of dead pirwhen it + GE Cacial Agroas (o
same fime fo put those services to work.  borveraence Setllemen
1ts hard encugh to meke it as a small 'ﬂmmmi :'[
business without predatory setvice NoVarpence | pases
providers. We are taking every effort to + pgasachusstis Bueg
see that NorVerpeoce is held MoVargence
accountable.” - Eup -2

«ETC Chamas Norvergencs

= Figtics S 12 Laaging

MorVergence was forced into bankruptcy Companies In Herbergence
an Jupe, 2004, lesving its customerns

withiout service but still respansible for
five-yeas rental agreement payments 10 Jasing companies, The tolal cost
of those leasing agreements ranged from approximately 512,000 to
£175.000, Under NoeVergence's aileped scheme, the company wouid
self the full five-vear contract with 2 small business to a leasing
company and walk qway with the profit.

Madigan's lawruit charges NorVergence, lag, and Peter Salzanc,
individually and as president of NorVergence, with multiple viclations
of 1he lilingcis Consumer Frand and Deceptive Business Practices Act.
Allegations againat NorVergence stem from the company's flse
representation of its product md services te cusamers.

According to Madigan's lawnit, a NorVergence seles person typically
affered to provide discounted telecomummicetions sarvices using "voice

httey Avarana mnnenmarfire coominewsdinorvenrence i1 hmit
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« GM Chewrolgi £
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Tlinois Sues Norvergence
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phone calls as fast data, " NerVergence inclnded 2 "Mairix" box as part
of the deal, claiming that this device wes necessary to aliow a small
business to zeap & 33 percent discount on jits current telecommunications
costs, inglnding long distance, DSL service, and wircless phone sarvice.
NorVergence reprasensatives aliegedly cleimed the “Matnx" box weald
achigve the savings by converting voice calls into data. -

Madigan's suit alleges the "Matrix” box failed to perform as promised
and is warth only about £500, although NorVergence charged businesses
between approximately $200 to $2,900 per mopth for rental of the
*Matrix® box and its lelecommunisaons sérvices, Adter reaching
extended secvice 2premments with its customers, NorVergence then
assigned those agreements to leasing companies to callect payments,

After NorVergence was forced into banksuptcy by its eredivers, the
isssing companies continued to demend payment from small bugnesses
for telecommunication services that had aircady been shut off. In
situstiens where the small businesses refased to submit monthly
paymenis, the leasing companizs have been accelerating the temms of the
contract apd desanding foll payments of the five-year agreement.

On Monday, Sepiember 13, Madigan sued subpocnas to eight leasing
compenies currenty atternpting to coliect payment from [Uinois
custamers of NorVergence, Madigan requested information regasding
their discussions with NorVergence and the menvfactirers of the Matrix
boxes, and asked the leasing companjes to réfain from collecting from
Illinois consamers.

The lewsuit asks the court 1o find that the NorVergence contracts are the
result of frand aod, therefors, must be considered null and void.
Madigan's suit alse rsks the colrt to probibit NorVergence from furure
violations of Iinois’ consumer protection lows, Additienally, the suit
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seeks civil penalties in the amount of $50,000 per violation, restitution Pelat & Emnell
for consumers and peyment for the cost of investigation and prosecution.
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ILLINOIS ATTORNEY GENERAL LISA MADIGAN

) RELEASE
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Contact: Melissa Merz
312-814.3118
877-844-5441 (TTY)

November 4, 2004

MADIGAN FILES SUTT AGAINST BANKRUPT TELECOM
COMEANY THAT LEFT SMALL BUSINESSES BOUNDED BY
COLLECTION AGENCIES

ILLINOIS IS ONE OF FIRST STATES T0O SUE NORVERGENCE

Chicage — After receiving more than 200 consumer complaints from small
business cliznts of a New Jerscy-based telecommunications company, Attorney
General Lisa Madigan today filed a lawsuit in Sangamen County Circuit Court
apainst the compaty that leRt hundreds of small business owners in Dlinpis
without tzlephone and inismet services but threatened with collection actions.

Madigan's office hes received 207 complaints against NorVergence, Inc,, o
tclecommumications company based in Newark, New Jersey, that set up a sales
office in Oakbrook Temncs, The company was forced into bankruptcy in Juae
2004, leaving its custorners without service bust still responsible for five-year
rental agreement payments to leasing companies. The totel cost of those
leasing agreements ranged from approximately $12,000 to 8175,000. Under
NorVergence's alleged scheme, the company would sell the full five-year
contract with & smal! business to 4 leasing company and walk away with the

profic :

Madigan's lawsuit charges NorVergence, Inc., and Peter Salzang, individuatly
and as president of NorVergence, with multiple vicletions of the Iilinois
Consumer Freed and Deceptive Business Prectices Act, Allegations against
NorVergence stem from the company's false representation of its product and
services 1o customers,

“NorVergense preyed wpon smali businesses that were trying to economize on
their telecommunications services,” Madigun szid “Instead, they found the
business equivalent of dead air when it came time to put those services to
wark. [t's hard enough to make it as 2 small business without predatory service
providers. We are taking every effort to see that NorVergence is held
sccountable.”

Aceording to Madigan’s lawsuit, 8 NorVergence sales person typically offered
to provide discounted telecommumications services using “valce phone calls as
fast data.” NorVergence included a “Matrix™ box as part of the deal, claiming
that this device was necsssary to allow & small business to reep a 30 percent
discount on its current telecommunications costs, including long distance, DSL
service, and wireless phone service. NorVergence representatives allegedly

it fanaer an ofafe i nefrmeceraam ANA 11720147 104k hirnl
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claimed the “Matrix* box would achieve the savings by converting voice calls
into data.

Madigan’s suit alleges the “Matrix” box failed to perform as promised and {8
worth only ebout $500, although NorVergence charged businesses between
approximately 5200 to $2,900 pet month for renta] of the “Matrix™ box and its
tmlecammunications services, After reaching extended service agresmentts with
its customers, NorVergance then assigned those agreements to Jeasing
companies ta collect paymenis, .

After NorVergence was foreed inte bankruptcy by its creditors, the feasing
companies continved 1o demand payment from small businesses for
tslecommynication services that had already been shut off. In situations where
the smell businesses refused to submit monthiy paymients, the leasing
compeanies have been accelerating the terms of the contract and demanding full
payments of the five-year agreement.

On Monday, September 13, Madigan issued subpoenss t eight leasing
companies curently sttempting to collect payment from Iilinois cusiomers of
NorVergence. Madigan requested information regarding their discussions with
NorVergence and the manufacturers of the Mateix boxes, and asked the leasing
companies to refrain from collecting from Illineis consumers.

Today's Iawsuit asks the cowt to find that the NorVergence contracts ars the
result of fraud and, therefore, must be considered null and void. Madigan"s suit
also asks the court to prohibit NorVergencs from fitore viplations of Tllinois’
consumet protection laws. Additionally, the suft seeks civil penalties in the
amount of $30,000 per violation, restitution for consumers and payment for the
cost of investigation and prosecution.

Consumer Frand Borean Chief Elizabeth Blackston and Assistant Attomey
Genern! Jennifer Meyer are handling the case for Madigan's Springfield
Consumes Frand Bursan,
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NorVergence bankruptcy leads to charges of scam

{ For the first time, how salesmen sold their product, and why the scheme finally
caught up to the Salzano's—a second time.)

By MARTHA McKAY STAFF WRITER
The Record, Bergen County, N '

At the center of a massive New Jersey bankruptcy that dealt a blow to 11,000
small businesses In more than 20 states s a smail box called "The Matrix.*

Newark-based Norvergence, a privately held phone-service reseller, boasted
that the box was packed with enough of the very latest telecommunications
technology to deliver cheap, unlimited local and long-distance phone, ceil
service, and high-speed Internet access. In fact, the box was a gimmick. In
some cases, it had no practicai use at all.

"iv's an unbelievable scam," said Meredith Wood, who runs an Industrial services
busingss in West Miiford.

o[ wish T'd thought of it,” she said with a rueful laugh. "T'd be calling you from
my private island.”

wood bought unlimited long-distance and celt phone service from NorVergence
last year and signed a lease for a Matrix box that NorVergence never even
plugged in. Now, Waod 1s stuck owing a five-year, £45,000 equipment lease to
U.S. Bancorp for her Matrlx, a plece of gear worth about $600.

The story of how Wood and thousands of other small-business owners were
victimized began to unfold Jast month, when NorVergence flamed out in 2
Chapter 7 llquidation in U.S. Bankruptcy Court In Newark. The company, which
once boasted $200 milllen In annual revenues, left 1,300 emplayees without
jobs, large phone companies such as Qwest, Sprint, and T-Moblle owed at |least
£30 mitlion, and lawyers wondering where all the maney went.

Qwest has received the court's permission to shut off service to NorVergence's
former customers, leaving Wood and the thousands of other business owners
potentially without phone service but still owing hundreds of millions In
payments to banks and finance companles who pald NorVergence milllions for
the leases.

Christopher Menkin, editor of Leasing News, believes the NorVergence case is
none of the blgyest teasing scandals in the last 25 years."
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Corporate culture Drawn in by Norvergence's deeply discounted phone service
and slick, reassuring marketing matedals, many small-business owners probably
didnt think to delve into the company's background.

If they had, they might have tumed up couri records showing the man who ran
Norvergence, Thomas N. Salzanc, had piloted ancther telecommunications
company that ended in bankruptcy, where creditors accused him of lllegally
funneling $2.7 million of company funds into a Swiss bank after filing for
Chapter 11 protection.

By ali accounts, Salzano, who was NorVergence's chlef managing officer and
was listed as 2 director In a Securitles and Exchange Commisslon filing, ran the
company despite the CED title of his brother, Peter ), Salzano. He's described by
those who know him as a high-energy executive with a quirky style who rarely
waore tles, instead favoring white lelsure sults and colorful printed shiris.

He's got "a lot of marketing savvy" and "a lot of ego,” those people sald -an
arrogant charmer with a craatlve business mind.

Nejther of the Salzano brothers responded to requests for an Interview.

By mid-2003, just twa years after It was founded, NorVergence was

buylng millions of dollars worth of phone and Internet service from some of the
natign's largest carriers, Including Qwest, Sprint, and T-Mobile, and resalling at
a deep discount to thousands of smail businesses.

The company hired hundreds, packing so many workers onto two floors

at 550 Broad St. in Newark that the bullding's air conditioning was
averwhelmed and NerVergence had to rent more floors.

Salespeople, many of whom had previously worked in the telecommunications
industry, were attracted by promises of hefty commisslons. The sales teams
followed @ pitch based on a serles of scripts hammered home during a two-week
sales tryout In Newark.

Kirk Dennis, & top salesman in the Chicago area, recalls a boot camp-like
atmosphere where memorizing the script made the difference betwaen getting a
job and getting kicked out.

The NerVergence trainers made you sweat with their intimldating behavior, sald
Dennls, describing how they would "catch you in a heliway and say,' Give me
your script. 'Y* Anyane who floundered was escorted out.

Of the 90 people who began with Dennis, only 30 were offered a job. Described
by customers as highly pelished and aggressive, NorVergence salespeople
fanned out across the country as their employer rapidly cpened well-appointed -
offices in 36 cites.

The pitch, the catch Armed with their safes pitch, and backed up by a flashy
Web site, the company went after small-business owners with good credit
records, most of whom did not have a telecommunications expert on staff. The
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salespeople, known as screening managers, usad dense, acronym-rch
relecommunlcations jargen In their descriptions of the cheap, unlimited phone
cervices that the "MATRIX unlimited calllng solution™ would dellver. .

According to a sales script obtained by The Record, a screening manager would
rell a prospective customer "because we're swamped with so many new
requests, my job is to screen for only qualified applicants down to just the few
allowed for each area.”

*They jet you know if they were going to accept you as a customer - that was
thelr marketing gimmick," said Carcl Marubio, cwner of an Ilinols reofing
company that signed up.

But by far the blgger gimmick was the Matrix box. To sell phone service to thelr
smail-business custemers, NorVergence, a reseller, bought it wholesale from
large carriers such as Qwest and Sprint.

But when the sales team pitched the company’s "solution® to customers, the
Matrix box was key. .

what many eager customers apparently missed was the fact that the "unfimited”
phone and Internet service NorVergence sold them had no direct refation to the
box, which performed a limited function In some customers' cases (It allocated
bandwidth over a T1 line), and no functlon In others, '

Many apparently believed that the box could be used by other 'ph'nne providers.
Most customers didn't think NorVergence would go out of business.

One former salesman said they were told that If a customer asked what would
happen If the company ran into trouble, to "just say nothing”™ and dismiss the
possibility, :

And some customers interviewed had no Idea that NorVergence would sell their
Matrix lease - for cash - to banks and finance companies, In much the same way
a bank might sell 2 mortgage to a8 third party.

Those sales funneled millions to NorVergence, and locked its customers inta
Jong-term relatienships with a8 bank.

"In my opinlon, [NorVergence's] whole setup was designed to sell equipment
leases," sald Dan Baldwin, spokesman for TelecomaAgent, a nan-profit
organization that represents sales agents in the telecommunications business,
who has been looking into NorVergence's business since early last year.

As for the box, David Silverman, a NorVergence salesman based at the
company's Broad Street headquarters, told the U.S. Bankruptcy Court at a
recent hearing that the Matrix box was useless.

"hese boxes serve no purpose; they're worthless,” he told the court. Scores of

i ffararw Irasinenews nredCrmeninns-Tan% NS torisc/Noverganne 24 him A000A



Leasing News Page 4 of 6

jocal companies and organizations - even the New Jersey Republican State
Committee offices In Trenton - signed up for NorVergerice service, lured by
those promises of deep discounts. It was hard to turn dawn.

The company installed customers at the rate of 350 a week - averaging about
$6 million in weekly sales - practically up to the bankruptcy filing, sald Cscar
Detatorre, a former NorVergence employee who oversaw instaliations.

That's an estimated $132 milllon in sales for the first five months of 2004 ajone.

According te & former NorVergence vice president who supplied sales figures to
The Record, new customers sfgned contracts for $409 milllon warth of phone
systems from January through June 4. Of that, an estimated 40 percent actually
were Installed, bringing the total salas cioser to about $164 million, _
Last gasp The whole company was focused on marketing and sales, former
employees sald.

As its debts rose, NorVergence ratcheted up Its sales effort, and other parts of
the business began to detesiorate, they said. "Customer service and instaflation
was an sfterthought,” said Jeff Carlsen, vice president of facllities engineering.

Around January, the company told employees ft was looking for investers, but
that effort apparently faiied.

On the seven floors at 550 and 570 Broad St., the signs of discrganization were
disturbing. .

There were tables stacked with plles of folders; there was no particular order to
customer filas," said Carlsen, “It was unbellevably unorganized.™

Technical problems arose with a new 800 service the combany tried ko
introduce. It had to pay Its mounting bills to Qwest and others - nearing $2
militon a week toward the end - to cover service for Its existing customer base.
So it kept adding more and more new customers, selling their leases to banks,
and collecting the cash.

It pushed Its sales staff hard. By some estimates, Norvergence signed up as
many as 4,000 customers over the Jast six months, without connecting thelr
phone service.

After it fa)l behind In its payments to Qwest, the Colorado-based carrier shut off
service for two days in mid-June, Several days later, NorVergence bounced
hundreds of payrell checks, but asked its emplevees to keep working.

As creditors closed in, the nermally feisty Tom Salzano appeared defeated,
according to one person who met with him then.

On June 30, the company was forced into an Involuntary Chapter 11 filing by
three banks,
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It lald off about 1,000 people that day, owing hundreds back pay and
commissions. As the Salzanos moved to get the word out, the news spread to
other floors and a few anary, row ex-employees tried to leave the building with
office equipment, former employees sald. :

Twp days later, In bankruptcy court agaln after a falled attempt by some banks
to inject cash to prop up the operation, NorVergence converted to a Chapter 7,
closing for good and liquidating assets. .

The aftermath Qwest recelved permission from the judge to shut off service to
NorVergence customers, setting off 3 mad scramble among customers to find
new phone service. :

A trustee took possession of NorVergence offices and began the process of
selling any assets. (It remains te be seen if there will be anything left. 50 far,
Qwest is the Jargest unsecured creditor, with at least $15 millien owed, followed
by Sprint with at least $10 milllon. But before they get anything, secured
creditors will get paid, along with former employees who file claims.)

About two weeks ago, frustrated customers began to receive letters from banks
and ftnance companies holding the Matrix leases that they'd better keep paying.
Dozens of NorVergence customers have formed a legal co-op, hiring 3 lawyer to
fight the banks and get them out of thelr [eases.

There I talk of a class-action sult. Meanwhile, it's still not clear whether the
banks and finance companies that bought the Matyix leases understood what
they were getting. One source said it appears that some of the finance
campanies were not aware, for example, that the Matrix box could not be used
by anathar phone provider In the event NorVergence shut down, '

One source familiar with the group of 3% banks and finance companies sald they
purchased at least $220 millian worth of NorVergence customers' leases. Some
banks are trving to line up new phone-service providers for NorVergence
customers. : : : .

A spokeswoman for Adtran, which made the boxes and sold them to
NorVergence, sald her company wag working with the banks to try to fix the
problem.

“Transferring telecommunications services frem NorVergence to a different
carrler likely requires medification or replacement of equipment [the Matrix box]
owned primarily by equipment leasing companies,” she sald.

A spokeswoman for Pepular Leasing, a finance company owned by Bango
Popular, said the company had no comment on the Norvergence situation. 5o
did Wells Farg®. And the CIT Group.,

Also unclear is the role Rebert J, Fine played in the NorVergence debacle, Fine
was NorVergence's director of bank relations, who apparently made the
connections between the banks and Norvergence, He recently resigned as
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president of the trade group Eastern Associztion of Equipment Lessors {EAEL),

according to Leasing News,

Before foining Norvergence, Fine held numerous pnsttloﬁs in the leasing

industry, The EAEL did not return repeated phone calls, and Fine couid not be

reached for comment.

On the last day of NorVergence's exlstence last montﬁ, Torn Salzano did not

appear in court but his brother Peter, the CED, did. His face beaded with

perspiration, Salzano [eft the courtroom to jeers by former empioyees who came

to the hearing. He kept his head down and waliked away.
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Norvergence Forfeits $47 Million In FTC Settlement
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Norvergence Forfeits $47 Milllon in FTC
Settlement

Consumers Bllled for Worthless Telacont Sarvices

July 26, 2005

The Fudarat Distict Court in Newerk, New Jersey, bas enterzd a final
defamlt judgment against NorVergease, Inc., that will immedistely result
in the cancellesion of 1,500 contracts with the company valued at more
thee $47 mibicn.

The judgeent is the result of a November KovVargance
2044 Federal Trade Commission * onsu
complaint charging NorVergence with
defreuding consumers through misiending

cleirns tha it would provide them with - Normmrgence Forails $47

dramuatic savings on theiy monthly Mifipa I FIC Setllament

telephoae, cellular, and Iniernet blis. = Califoria Seties wih USE
LASEnY

The court found thei consusners signed & Lgaging Compsinias
set of apphcations and sgreements with &« GECaphal Aqrens 1
total price squal to the promised monthly Nor\argence Setiement

payments cver five years. Most of the W
total payments were allocated torentdd  og/arpenos Laases
agreements for a “Matrix” or “Metx v Massgchysaty Syng

Sabo" device that supposedly weald Mg

pos el oo,
In reality, the Matrix was just 2 standard  Companias In Nor\ergence
jntegrutad access device (LAD), Cige

commonly used to connect telephone * Slulps Qnad Investiogiion

equiptnent 1o 2 long-distance provider's lmes. The Matrix Scho was
essentiafly a firewall.

The Matrix boxes cost between $200 and 51,550, The total cost fo the
copsumer wag 37,000 1o $340,000, with =n average cost of $29,291. The
price of the rentak agreement hiad pothing to do with the cost of the
Mairix, which itgelf was en incidental part of the promised seTvices,

MorVergence had en estimated 9,400 Metrix renta! agreements totaling
over $275 million. Other than the 1,600 contracts canselbed by this
judgment, NorVergence gold its rental agreements shortly sfter they
were signed to over 40 finance companies for cash. These sold contracts
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Norvergence Forfeits $47 Million In ¥TC Settlement

educe your
‘phone bill by

are not immediately affecied by the default judgment.

An unknown minority of thesc contracts were sold to fineaoe companies
for only a part of their typical five-year term. The default judgment
makes these conteets void and unenforceshle us of the end of the partinl’
tesm when they are due to come back to NorVergence.

The sourt also found that Nor'Vergence failed to tel] consumers that it
£id not have s long-term commibnent from eny service provider for the
services it wes promiting 10 provide, NorVergence slso friled 1o tell
consumers that fhe Matrix boxes covered by the rental agresment would
be of litile or 0o valne to them if NorVergence failed to provide the
promised telecommunicatong sesvices.

Fipaily, ihe conrt foond that NorVergeace bed firnisoed the finance
vompanies who purchased its conteacts with the mesns and
insprumentelities to commit deceplive and unfair acts or practices
violating the FTC Act, It provided those finance compaties with rental
agreements that allowed the finance companies to; 1) misrepresent chat
consumers owe money on fhe rental agresments, regardless of whether
NorVergence provided the promised telecommunications services; and
2} file collection suits against consumers in courts far froon where the
consumers are Iocated. '

The FTC worked cooperatively an this matter with various state atiorney

penerals’ offices, which aiso have investigated NorVergence's business
practices. More than 20 states also have reached setiements with same
of the finance companies that purchesed and are cellectiog oa
NorVergence rentat agreements. Consumers in these pietes should
contsct their attorncy general dircetly for farther information on the state
seftlemerds,

The states include: New Jersey, New York, Florids, Massachusctts,
Tliinpis, Califorsia, Maryland, Rhode Jslend, Delawere, Grorgn,
Connecticut, Kansas, New Hampshire, Pennsylvaniz, Arizona, Indians,
Onio, Virginis, South Caroling, South Dakata, Texas, Wes Virginia,
North Cavolina, and the Dismict of Cohuntbia
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STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

LR LR

fo the matter, oo the Commnission’s own motion, )
tq faciitnte the implementation of the Federal )

Communication Commission®s Triennial Review ) Case No. U-13796
determination in Michigan. ¥

SURREBUTTAL (THIRD ROUND) TESTIMONY OF
SCOTT L FINNEY
ON BEHALF OF
\T&T COMMUNICATIONS OF MICHIGAN, INC. AND TCG DETROTT

MARCH 5, 2004
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SURREBUTTAL TESTIMONY

: ' OF SCOTT L. FINNEY
March 5, 2004 Page lof B
Q. PLEASESTATE YOUR NAME, BUSINESS ADDRESS AND POSTTION

TITLE.

A My name is Scott Finney. My business address is 222 West Adams Strect,
Chicago, Ilinois 60606, T am employed by AT&T Corp. {*AT&T") 25 a Manages
in she Local Services and Access Management Organization.

Q. AREYOUTHE SAME SCOTYF FINNEY WHO FILED TESTIMONY ON
AT&T'S BEHALF ON FEBRUARY 10, 2004?

A Yes.

Q. WHATIS THE PURFOSE OF YOUR SURREBUTTAL TESTIMONY?

A, The purpose of my surrebuttal testimony is to respond to several statements made

in SBC witness Mr, Lubs's prefiled testimoay of February 10, 2004." In that
testimony, Mr. Lube responded to testimony that was criginally prefiled by a
witness for Sprint, which, as I noted in ooy own Februry 10, 2004 testrmony,
Sprint states it will not present at the hearing in this case. ‘The now-withdrawn
testimony of Sprint witoess Mr. Gordon presented a D50-cutover caleulation,
which AT&T subsequently obteined through discovery. That calculation was
reviewed by me and this analysis was explained m my February 10, 2004
testimony. 1also attached the DSO calculation (as Confidential Exhibit ___ ;

Confidential Exhibit SLE-3).

1 Repty Testimany of Fohn P. Lube on behalf of SBC Michigan, Case No. U-13796 {filed Feb. 30, 2004)
["Lube Repty™). .
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Q.

ARE YOU RESPONDING TO ALL OF MR, LUBE'S CRITIQUE OF MR,
GORDON’S TESTIMONY?

No. 12m only responding to Mr. Lube’s testimony critiquing the DS crossover
calculation that Mr, Gordon wes sponsoring, Which is the same ::alcu]ntioﬁ thatI
ettached to my testimony. Moreoves, I am only addressing two issues. First, 1
respond te Mr, Lubc’s conteption regarding the aporoprigte amortization period
for non-recurring charges forunbundled loops.  Second, Trespond to Mr. Lube's
discussion regarding the use of 2 “channel bank™ at the customer’s pmmm
PLEASE DISCUSS THE APPROPRIATE AMORTIZATION PERIOD |
FOR NON-RECURRING CHARGES FOR UNBUNDLED LOOPS.

Wi, Lube states in his testimony {at pege 47 of his Reply filed in February 10,
2004) that the “amortization period [for the applicable nonrecurmng charge], or
average customer life, is defined mathematically as the reciprocal ufthc_:hum
rate.” He poes on to claim that the 24-month amortization period found in the
Sprint czlculations, which he converts to a monthly churn rats of 4.17%, is
“ynreslistically high.” Although Mr, L ube does not proposc a specific churn rate
or amartization period for use in the Spritt calculations, he states that SBC
Michigan uses a 1% per month customer chumn rate in its D30 cutoff analysis.
DO YOU BELIEVE THE 24 MONTHE AMORTIZATION PERIOD UEED
IN THE SPRINT CALCULATIONS IS REASONABLE?

Yes. From 2 financial perspective, amortization of these Costs over a two-year
time frame is not intrinsi-;alfy unreasonzble. Itis 8 matter of some judgment and

i8 in part based upon the specific financial circumstancss involved. It seems
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likely, partioelarly in a bighly competitive siete like Michigan, that customer
chum may be higher then in other states whers lower levels of competitich are
being experienced, There is 1o cbvious reason that would lead to the conclusion
that this amortization petiod is unjustified. On the other hand, Mr. Lubsl‘s
gssumption of a 1% chum rate, which amounts 1o an amortization period in excess

of 8 years, is extreme.

Furthermore, I do not believe Mr. Lube has made & persuasive case that the
grortization period used in the Sprint model is unreaiistic. SBC Michigan jtself
has proposed amortization periods for the recovery of its own nonrecurring
charges in a similer rangs. For example, SBC Michigan proposed a 36 month
amortization pericd (which amounts to a churn rate of 2.7%) for &n (OS58-rlated
recovery charge, Even if this valug were used in the Sprint model (snd I am act
proposing this), the cross-over drops gily by a single line, and the cross over
would Be 11 rather than 12 linss. The overali effect of changing the amantization

period is relatively small when comgpared to other factors,

DO YOU HAVE ANY COMMENTS REGARDING THE SOURCES MR
LUBE POINTS TO IN SUPPORT OF 338 LOWER CHURN VALUE?
Yes, these sources should alse be scrutiized carefubly. Churn data are often
difficult to confirm and there are a variety of sources for such information. Fos
example, Mr. Lube refers 1o a September 2003 article in the online publication

FATPIPE for the proposition that CLECs have reported chum rates thet range, on
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2 monthly basis, from appreciably less than 1% up to 1.4%. Buteven thatarticle -

notes that “the RBOCS and many of the CLECs are canticusly guarding their
wireline chum rates.” The range quoted by the article (and Mr. Lube} should not

be relied vpon in isolation of other relevant data,

~ Moreover, the article goes on to note:

Not all CLECs are enjoying low chutn, Many aic faeling
the pain inflicted by the RBOCs’ bundled services,
aggressive win-back incentives and heavily funded
marketing compaigns. In the consumer merket, Z-Tel
Technologies' churn typically runs around 4 percent pet
quarter but jurmped to 7 percent in the second quarter.
Choice One Compunications, 8 CLEC that provides vojce
gnd dita services to businesses in the Northeast and -
Midwest, reported a chum rate of 1,4 peroent per month in
the second quaster (down slightly from 1.6 pereent monthly
churm in the first quarter).. Indusiry players estimale
average anmmal CLEC churn rates of 20 fo 30 percent, bw
Jjust who is experiencing this kind of churn?
Inderstandably, 1o one is umping up and down o claim
rates this high :

Thus, even one of the sources noted by SBC Michigan suggests that the actual
industry experience ranges from 1.6% to 2.5% churn per month, but even this data
miay be deemed wnreliohle besause carriers have an anderstandable incertive to

understate their churn rates.

e Lubs Reply, p. 47 & n. 54 cling fo “Pinding the Leaks,” Xdley Krlkendoll Shafes, FATPIFE,

or 2003, (Although Mr, lube did pot give = cibe for this pabication, 1 was sble o locets itan
March 4, 2003 a1 the following URL: hito:ffwranw B mipeonline comgrehivesigep s R WalCT 2, o} 1n the
mast recent igsue of this online megazine an articin reports CLECS a5 saving * [w]e're saping ferocious,
spressive sales #fforts by the TLECs," and that IBCs "inok tore like s CLEC these duys."" *A Chance
the Chedder — Local servics outlock for 2004, FATPIPE, p. 21, Inpernat scrurme
(hutpit-wwow falplpenaline. corm) {dewnloaded on Manch 4, 20043, The articie also notes ona CLEC s view
that the compenitiva residential business (via UNE-F) is a “price driven, high-~churo busivess...." fd, p. 25,
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- QOther sourcas 3uggest, in contrast to Mr, Lube’s use of a 1% monthly churmn rate,
that churn is on the rise in the wireline market. In a report in the onling rmagazine
Business Communications Review, relying on the FCC's 2003 Numbering
Utilization Report, the author states; “Churn rates appear to be falling in wireless

and growing in wireline....”

Q. WHATIS YOUR CONCLUSION REGARDING THE 24-MONTE
AMORTIZATION FPERIOD USED IN THE SPRINT MODEL?

A.  The information I have reviewed suggests that a 1% churn factor (which results in
an amortigation period far greater than 24 months) is cut-of-line with the carrent
industry experience. The use of the 24-month period in the Sprint model is likely
1o be closer to the correct churn rate. Even if that figure is not precisely accurate,

ay minor adjustment hes & relatively small impact on the crossaver result,

Q. DO YOU HAVE ANY COMMENT ON MR. LUBE'S SUGGESTION THAT

SFRINT INCORRECTLY USES CHANNEL BANK EQUIPMENT
RATHER THAN AN [AD IN ITS DS0 CUTOFF CALCULATION?
A, Mr Lube staes that a ““channel bank’ is not the appropriate type of equipment to

terminate 2 DST loop ot the customer's premises in this analysis.” Ho bases this

¥ v Byerything, Chusr, Chum, Chure,™ Businest Communications Review, Internet Scanres

(htap.fovw ber, eombiormag 200308/ 2,855) {downloaded March 4, 2004). The FOC report riferred 1o
shows several Michigan eres codes with s much a5 2.2% of telephone numbecs in an “‘agmg” categocy,
meaning, comservaively, that 8s many a3 2.2% of the telephone sumbery being disconnacted from »
carriers’ nerwork come es  result of costomer request - Le., the churn when 2 cusigener migratey 1O L new
carrier, .

4 1ube Reply, & 50
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conclusion on the fact that an Imegrated Access Device or JAD would zilow a

customer io obtain both voice and dote services aver their T1/DS1 line.

Mr. Lube is correct that various types of JADs are in common use (including by
AT&T) and they are often used to provide vui;e and data services to DS1
customers. In my view, however, Sprint’s use of channe] bank equipment is more
in line with the overali poal of the DSO/DS! cutoff analysis, bocause this analysis

focuses on voios services oaly,

IS THERE A SIGNIFICANY COST DIFFERENCE BETWEEN CHANNEL
BANK EQUIPMENT AND AN JAD?

Not with regard 10 the IAD menticaed by Mr, Lube in his testimeny. In
preparation for this testimony, I visited 2 number of onfine websites that
advertised the AdTran Totsl Access 850 mentioned in Mr. Lube’s testimony.® 1
also visited the cdw.com website mentigned in Mr, Lube’s initial testimony (in
Exhibit JPL-10). The “Chassis Bundle” equipment prices quoted on March 3,
2004 t the cdw.com was $1569.63 ~ the same price noted by Mr. Lube {n his

December 19, 2002 testimony. This price is actually figher than the squipment

5 Mr. Lube discusses the Adman 350 at page 50 of his Februgry 10, 2004 Reply tostimony. In hin
direct tsstimany, in Exhibit JPL-10, at page 4 of' 7, he lisis equipmeat prices for the AdTran €50 (and
nascoiated cards) from the sita MexTag com and cdw.oom, . -
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 also reviewed equipment price quotes for the AdTran 750 ehannel bank Chassis
Budie at the edw.com web site, The price for this squipment is slightly higher
than the prics for the AdTran 850 LAD, perhaps as much as $200.00. Like other
variables in the Sprint caloulation, however, the sensitivity to such 2n adjustment
is relatively minor. But again, the equipment cost actually cmplayed by Sprint

appears 1o be very consesvatively (if not wnder-) priced,

WOULD THIS COST DIFFERENCE GENERATE A DRAMATIC
CHANGE IN THE bS(0/DS1 CUTOFF POINT?

£ the highet equipment cost wers used {either the AdTemn 850 or the higher
aquipment cost [ located for AdTran 750, there ia a negligible change n
crossover point — indeed, the crossover would stay at 12. Itis notable, however,
that the crossover increased, which means that the original cajculation remains an

highly consesvative spproach.

DOES THIS CONCLUDE YOUR TESTIMONY?

Yes, it does.

M. Lube 2101es in his tesimony thet he could not *see the detail behind” the calculations

ariginglly fited bry Sprint. Lubs Reply, p. 53 IF he had been able to revisw this material, he would beve
been able 10 sea ihat bis JAD equipment costs are actually higher than what was vsed and resalted in the 12
tine sutoff,
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Attorney General sues telecom company

Sen Antonlo Basiness Journsl - Nevenber 19, 2004

& Piind thie prficke =1 Eenekl this Acticke 5 Raprim% [»EREEasde v bgnt Viewed i kol Emaiisd
Texas Attoroey General Greg Abhott bas flled snit against a New Jersey-based bankrupt
telecommunicatons reseller Thirsdzy for engaging ina fraud achema.

According to Abbott's oifice, NarVergence Ine. sngaged in a scherae 1o defravd bundreds of Texss
small businesses, :

SWOTK mar

EIHD THE RIGHT CON

Avbatt siso demanded that 10 fmance
companies holding rental agreements for

_ gquipment stop attempting to collect miilions
of doliars from Texns sinall business ownets
whe signed up for NorVergence's services, a5
that equipmext is pow worthless,

PRE- AL
: FREEA AL )

; The attorney geueral hes asked those finance
gotnpanies to cease collaction efforis, noting
that NorVergence misled smel) businesses in
order 10 get them to sign the agreements. He
also waroed those compandes sttempting to
collect oa invalid agresments could face
penslties under Texas law.

“These gmall businesa owners belisved they
were Ipvesting in relinble discount
telecommunications services provided by NorVergence,” Abbott says.

*They thought they were making sound business decisions ns a way to save money and campete in
the marketplace. B turas out they were scammed hadly, stuck with overpriced services they used
only a short time or never received at all.”

NarVergence flled for Chapter 11 hankrupitcy protection in New Jersey in July, which accelarated
efforts by finance companies holding the debt to pressure the small tusinesses with five-year
contracts to pay for nonexistent services, Abbott says.

The bankruptey was converied to Chapter 7 liquidation shottly after it was filed.

The stiorpey general says more than 100 small business owrets throughout Texas have

complained that NorVergesce galespeople misled them by promising to cut theic
telecommunications costs by 8¢ percent if they purchased the company’s equipmeat.

31372006
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AGREEMENT

by and batweasm

HORVERGENGE, INC.
and
VERIZON NEW ENQLAND ING,, VB/A VERIZON MAINE
FOR THE STATEOF
MAINE




AGREEMENT

PREFACE

This Agresmaent ("Agresmant’) shall be deemed aietlva a3 of Decambar 30, 2002 {the *Effwctive
Dais™), between NorYerpencs, Inc. (Norvergencs®), a corporation organized under the laws of
ihe State of New Jersay, with offices at 550 Sroad Street, Ird Floor, Newark, NJ 07102 and
verizan New England Inc., dib/a Verizon Maine (“Verizen’), a corporation argenized vndar ine
lews of the State of New York with offices at 165 Frankiin Streal, Boslon, MA 02910 (Varzon and
Norvergenos may e refemed ta Rereinalter, asch, individusily as & *parly”, and, colleciivaly, as
the “Parties™}.

GENERAL TERMS AND CONEITIONS

in coneideration af Ehe mutusl promises conlained In s Agreament, sad intending to be leguly
bound, pursuant te Seclion 252 of the Act, Verizon and Norvergance heraby agres #6 follows:

1 Tho Agreameant

1.1 This Agreement includas: (5) tha Principal Documant; (b) iha Tariffs of eRch
Party applicabls to the Servicas thet are offered for sale by it in the Principal
Documen fwhich Tarifs B incarporaled inte end made a part of this Agreantnt
by refersnce); and, (c) an Order by a Party thal has baen accapied by the cthet
Party.

1.2 Except a5 otharwise expressly pravided [n the Principal Document (including, bul
nat fimited 1o, the Pricing Altechment), confilcis among provisions in the Principal
Docment, Tadfa, snd an Grder by 4 Party thal has been eccepted by the ather
Party, shall ba resaheed In accordansa wilh the following order of precodanca,
whera ihe document idantified i subsecticn "{a)" shall have the highesl
precedence: (6} the Principsl Document; {b) the Tariffs; and, {g) an Order by &
Parly that has been sccepted by the oiher Parly. The faci thal a DIOVIBGn
appears in tha Princlpal Decument but not In a Tar, or In e Tarlf but nol in the
Principal Documeant, ehall not be Wterpreted RE, or déemed gnou for fnding, &
corfict for tha purposes of this Section 1.2

1.5 This Agraament constitutas the entire egreement between the Paries on the
subjeut matter hereof, and supersedes Bny piof of contemporaneous
agreemant, understending, of representation, on the subject matter haneof,
provided, however, notwithstanding any other provision of this Agresment or
oiherwise, this Agreement is an amendment, extenscn and resintement of the
Parlles' prior imarconmection end rexele agreaments), T any, and, o8 such, this -
Agrrement Is nel inlended 1o ba, nor shall it be construsd to creale, & novatich or
accord and salistaction wilh respect to any prior interconnection of reeale
agresments and, accordingly, Bl monatary obiigations of the Fartkag to ong
ancther unger eny prior inlerconnection of rasale agrasmaents shal remen in ful
force and effect and shall constitule monelary obligaions of the Parlies under
thiz Agrssment (provided, howsver, that nathing contained in this Aprasmant
ghall convert any claim or debt that would atharwiss conslituie a prepetition clalm
oF debtin a banknupley case Into a posipeliion cisim or dabl). In connection with
the foregoing, Verizon expressly resarves afl of its rights under the Bankruptcy
Code snd Applicabla Law to seek of oppose any relief in respact of the
assumplion, sssumption and assignmeni, o rejaction of eny Inferconnection or
resaie egresments between Yerdzon and NorvVergance.

Nervergenca-ME 1




2.1.1 The Charges for e Verizon Telecommunications Service purchased by
Norvergenca for resale for which Varizan le required to provide a
whleesle discount pursuant to Sectign 251{c)i4) of the Acl shall be
the Retall Price for such Service set forth Tn Verzon's applicable Tartife
{or, If ihere is no Tarifl Ratall Prica for such Senvice, Verizon's Redail
Price for the Service that 13 genarally offerad e Verzon'a Custamers),
iese, 10 the extant required by Applicable Law, (a) he applicabie
wholmsale discount slated In Venzon's Terdffs for Verizon
Telacommunications Services purchased for resale pursuent o
Saction 254[cH4) of the Act, or () in the ebsence of an applicable
verizon Tedff wholesale discount for Verizon Telecommunications
Services purchessd for resale pursuant 1o Section 251{0}{4) of the AZl,
tha appilcabie wholasgle discount staled In Appendbx A for Verizon
Talgcommonications Services purchased lor resdle pursuant 1o
Saction 251{c){4) of the Asi.

2.1.2 The Charges for a Verizon Telecommunications Service Guatomer
Spacific Arrangament ("C54*) purchasad by Norvergence for msake
pursuant bo Sacilon 3.3 of the Resale Altachment for which Verizon ly
required to provide a wholgsale dacount pursuant to Seclion 251(c)(4)
of the Act shall be the Retait Price for the G54, lass, to te extent
raquired by Applicabla Law: (&} the applicable wholegale discourt
stated in Yerizon's Tarifie for Verizan Telscommunications Services
purchased far raesie pursuent 10 Seclion 261{ch{d) of the Act; or {b] in
iha absance of an appicatie Verzon Tarlf whelesais discount far
VeAzon Telacommunications Servicss purchased for resale pursuant
ko Sactien 251(c)(d) of the Act, the applicebla Sscount stated In
Appendix A for Verizon Telecommunicaliens Bervices purchasad for
resale pursuant to Section 251{c)(4} of the Act. Motwithstanding the
faregoing, In eccordence with, and to the edant parmitted by
Applicsbie Law, Verizon may setablish & wholesale dgcount for @ 84
that differs from the wholesale disgcount that is generaily spplicable to
Telscpmmunicalions Servces provided to Norvergonca for resals
pursuant to Secllon 251{34) of the Act

2.1.3 MNotwithstanding Sectons 2.1 and 2.2 of this Attachmant, In AccOrdance
with, and ta the =xtent permitisd by Appiicabls Law, Verizon may at
any fima establish a wholesale discount for a Telecommunications
Senvice {including, but not miled to, a CEA) that diffars from tha
whelesale discount that ts gererally applicabie to Talecommunications
Sarvicey provided lo Norvergence for resale purssan lo Saction
261 (ch{£) of e Act.

21,4 The wholssale discount stated in Appandx A shall be actomaticiiy
suparsaded by eny new wholasata discount when such new wholasals
discount |s requirad by any arder of tha Gommission of the FCC,
approved by the Commission ar the FCC, or otherwise alowsd 10 go
inio effect by the Commission er the FCG, provided such new
whalesals discount s not subject 1o 8 s18y issued by any court of
corpetent jursdiciion.

246 The wholessle dscount provided for in Settions 2 1.1 through 2.4.2.of
thie Attachmend shall not be appiiad o

2.4.51  Short term promelions a8 dafined in 47 CFR § 518693

MNor'vergence-ME 48




APFENDIX A TO THE PRICING ATTACHMENT

VERIZDN MAINE, INC. !

[ Wholesale Discount fof Riesale of verizen Relail Telgcommunications Sarvices

A Resale of venzon Retall Telecommunlcations Busineas Services 25.74%
Sanvices if NorVargence providas ks own
qperator sarvices piatform,

Discounts only for sacvices specified | Residence Sefvicas 23.03%
in MEPUC No. 15, Part A, Sections
E.1, 5.2 AND 5.4 and tha exchange
Hive porion of sarvices in Part H
where lhe NorvVargenca providss
DWWl Oper&ar services plationm.

B Resaln of verizon Relsll Telecommunications Euginess Services 23./6%
Saervieas i Norviergence ugses Varizon operator
services platorm.

Discaunts for all sarvices axoupt those In Section Rasidenos Services 19.80%
1 {AL

! The ratas #nd chrangas sat forth in this Appendix A to Ressia Attachont are aubject o chang® fram fima-to-
fimw 3 providsd bn thia Fesals Agroatont The mlec e charges sat forth in this Appandic A by Resale Atmchmant sl
apmmﬂsumhalu'maumpheedwmmhcumbuppmdw Ints affect by the Conmmesion
imummim.smjadhneuynmhuordlrhsmdwlmmundmmﬂﬁmm AL casch Hmae) as sueh
nmnulmbun-wwadmmdlmamwmmmwmih-F shall amend fhia Appardtc A i
Resaln Ataehmant o refact the new spproved Tele.

Exceet for titations to ganecally eveflabla sendiee and mtes ofemd mdet Varizon's Texilie, al sehvices and
fates Feind In thiz Appendis A to Resals Alachinen Az oyaiable o Reseher aly in connaction with Lha purchase wnd
racade of Vedzon Retall Telmeommuniione Senrices by Reselar imdee this Resale Agreemant, Adnemance o this -
Ervitetion shall b subject to reasonabla audh by Yarzon

incomplence with the FCZ Onder appreving the bemer of STE Corpadatan and Ball Atantic {SC Daoket No,
pé-124e]), Vertzon will offer imited durstion promotiona discounts en resod residental axchenge access Nkd, Tha tefms
and canditans on which thess promationsd dienounts are bsiig made eveliable osn ba fnd nnvnﬁ:on'smhtﬁ;;‘al
¥ [H

o7 foqrnas G TE sarvice evass and hHDses el et combaiol e 8 TIPSR
orrrar Bed Atbnto xervice eréae,
2 Thnrninuatfnmrnsm:umIwmh!lulnhmpendhh.mlnﬁmw.mdmhlmﬂ.mm

ratas st [orth in this Agrosmant.
in poadition ko cherges for the Tolephane Compamy senices, Ranalior shal pey, o coilect mnd rormd, sppicaii

teow Anad surchanges (nciuting, but nol fintted 1o, EB11/511, latorimunicatione relay satvice, and Lintvilon) saryion
fund, surcharges}, 25 requited by appicatlo lew and this Agreament.

Norvargonce-ME v




o Senvics Category | Rate Element Rate
1. Service Establishmant Charges
Recuring Estatlishmeni | Monthly charga per reseller during the § yaar $2,608.00
Charge® recovery perod
Mon-Recuring Per O5S transacton durng 7 yr. peried for $1.25
Establishment Chargas recovery of davelopment costs {indudad
deveopmart and onpoing coste) :
Iil, Othar Charges
Servica Cenler Monthly charge per rsoid ine 0.
Muaintensnts Chargs .
Electmonic tnteriacs Per iransaction- After Recovery periad $0.41
Maintenance Charge )
Complex Order Chargs Par Cantrex Ime orderad 627
Call Usage Datall
Record Processing Per Recard Procassed $0.00
Data Transmission Per Record Transmithed $0.00
Tapa or Carridge Per Tape oF Carirkige $0.00
D. Electronic Customar Service Record Retrleval
Electronic Cusiomer $0.14
Barvice Record Retieval | oy o stomer Record
E. Qperator Servicas Platform .
Customized Routing Bervice Extablishment - Per rerouting requesl KB
Service Esteblishment - Par canlral office swiich Ice
equippad
Per Rarated Subseriber flne « Per month TBD
AnnoLnCement Services | Servica Esteblishment - Per rasaller request for e
unbrended sarvice
{Noarecuming Charga)
Service Establishment - Per raseller request for [ie1:)
oranded servce
{Monracurring Charge)
Branded Announcement - Surchiarge - Par call $0.064471

* This Charge provides far formar NYNEX region-wide access o the 058 platism.

NorVergence-ME




LEASE NO.:

CUSTOMER:
S5ALESMAN

REGIORN:

Wender #:
Yendor #2
Vendor #3
Yerndor #4
Yendor #5

Stream #1
Stream #2
Strearn #3
Strearmn #4

DC:

Carmtmission Rate:
Commission:
Leaze Start Date:

FPrepared by-
Date:

o INTERMAL RATE OF RETURN & - ~
LEASE SUMMARY

41212.01
Party Props, Inc.
Carolyn Colilns

n.0a

TATAL ELUIPMENTE COET. 5a1.335.52
SALES TAX 0.0

FREIWGHT 0.00

SUB-TOTAL 31,335.52
COMMISSION: 470.03

DoC, FEE: 0.00

OTHER: 0.00
TOTAL INVESTMENT: 3150555

[
¢
L)
¢
BOOKED REZIDUAL AMOUNT §1.00 $0.00 o
Cptlon to Buy State - TX 6250
True FiiY Colindy - Ve
Fidy NTE CHy - Harris 1.000
FMV Estirnated Dist - Harris 1,0
Crther {expiain} Tedal Hefs - £.200

' ! TR =] X X
PLUS BOCKED RESIDUAL 1.00
LEZE TOTAL INVESTMENT: 31,805,565

EQUALS UNEARNED INCOME 313,399 45

CALCULATED INTERNAL % RATE: 14.27%
FRIME RATE %: 5. 00%
DIFFEREMNCE CVER PRIME RATE: Ty TR

SGaG 54

0.00%

£0.00

142002003
Bill $75 doc fee on 1st invoice

Erin Buchanan

1141142003 True L ease

2

3

4

s

B

7

8

8
10
k!
92
13
14
15
16
17
18
18
20
by
22
23
24
25
26
27
28
22
30
31
32
33
=)

0.00
753,40
753,40
753,40
753,40
733,40
70340
7ha4n
T753.40
75340
753.40
753.40
753.40
753.40
753.4Q
753.40
753.40
753.40
753.40
753.480
T753.40
753.40
753.40
753.40
753,40
753.4D
753.40
T53.40
T53.40
753,40
Ta3.40
T53.40
753.40
753,40
T53.40
75340
2340
T3 .40
753,40
753.40
753.40
T53.40
753.40
T53.40
753.40
753.40
¥53.40
753.40
753.40
755.40
753.40
75340
72340
753.40
753.40
T53.40
75340
75340
75340
753.40
753.40

1.00

0.00

.00

a.00

0.00

0.00

BP 00342
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1 IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT

2 IN AND FOR LEON COUNTY, FLORIDA

3
STATE OF FLORIDA, OFFICE
4 QOF THE ATTORNEY GENERAL,
DEPARTMENT OF LEGAL AFFAIRS CASE NO. 2004CA002515
5
Plaintift,
G wvs,

7 COMMERCE COMMERCIAL LEASING, LLC, COURT
SQUARE LEASING CORP., DOLPHIN CAPITAL CORP,,

8§ IFC CREDIT CORP., NATIONAL CITY COMMERCIAL
CAPITAL CORP., formerly known as,

9 INFORMATION LEASING CORP., IRWIN BUSINESS
FINANCE, LIBERTY BANK LEASING, PATRIOT LEASING

10 CO., INC., POPULAR LEASING U.S A, INC.,
PREFERRED CAPITAL LLC, STERLING NATIONAL BANK,

11 and WELLS FARGO FINANCIAL LEASING, INC.

12 Defendants.
13

14
DEPOSITION OF: PGPULAR LEASING (DAN KINEALY)
15
TAKEN AT THE INSTANCE OF: The Plaintiff
16

DATE: January 12, 2005
17
TIME: Commenced at 9:00 a.m.
18 Concluded at 1:30 p.m.
19 LOCATION: Akerman Senterfitt
106 East College Avenue
20 Tallahassee, Florida
21 REPORTED BY: ANITA M. PEKERCL, CRR,
CP, CM. Notary Public
22 in and for the State

of Florida at Large.




23

ACCURATE STENOTYPE REPORTERS, INC,
24 2894-A Remington Green Lane

Tallahassee, Florida 32308
25 (850 R78-2221



00602
1
APPEARANCES:
2

3
REPRIESENTING THE PLAINTIFF:

4
5

JOHN D. C. NEWTON, II, ESQUIRE
6 Senior Assistant Attorney General

Office of the Attorney General
7 The Capitel Suite PLO1

Tallahassee, Florida 32399-1050
8 {850) 414-3600
9
10

REPRESENTING THE DEFENDANT POPULAR LEASING:

11
12

ALBERT F. TELLECHEA, ESQUIRE
13 Akerman Senterfitt

Citrus Center, 17th Floor
14 255 South Orange Avenue

Orlando, Florida 32801-3483
15 (407} 843-7860
16
17

REPRESENTING ALL OTHER DEFENDANTS:

18
19

MIA L. McKOWN, ESQUIRE
20 Akerman Senterfitt

106 East Collepge Avenue, Suite 1200
21 Tallahassee, Florida 32301

(850) 224-9634
22




00003

1

INDEX
pi
3

WITNESS PAGE
4
5 DANKINEALY
6

Direct Examination by Mr. Newton 5

7
8 CERTIFICATE OF REPORTER 144
9 CERTIFICATE OF ADMINISTERING OATH 145
10 ERRATA SHEET 146
11 READ AND SIGN LETTER 147
12

13 EXHIBITS

14
NUMBER DESCRIPTION PAGE

13

16 1 Seconded Amended Notice of Deposition
of Popular Leasing 6

17

2 Letter to Alex Wolf and Bob Fine dated

18 October 24, 2003 15

19 3  Spreadsheet 47

20 4 Call Notes 47

21 5 Call Notes 56

22 6  Call Notes 57




QOGOS5

1

MOoEe ] Cho L e L B2

FPROCEEDINGS
The following deposition of DAN KINEALY was

taken on oral examination, pursuant 10 notice, for
purposes of discovery, for use as evidence, and for
such other uses and puwrposes as may be permitted by
the applicable and governing rules. Reading and
signing is not waived.

Thereupon,

DAN KINEALY

was called as a witness, having been first duly
sworm, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. NEWTON:

Q.  As you know, my name is John Newton,

I"m with the Florida Attorney General's Gffice.
This is a deposition in the case of Attormey General
versus Commerce Commercial Leasing and other
entities, including Popular Leasing.

This deposition is being taken pursuant

to a notice of deposition of Popular Leasing. Itis
my understanding you are here today speaking on
behalf of Popular Leasing; is that correct?

A, Yes, itis.
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{Pop Deposition Exhibit 1 marked lor
jdentification.)
BY MR. NEWTON:
Q.  We have identified as Exhibit Pop 1 the
second amended notice of deposition. Is thata
document you have seen before?
A, Yes,itis.
Q.  What do you understand your obligation
is here today?
A. To answer questions as presented 1o me
in the matter, and 1o answer them as truthfully and
completely as I can,
Q. And we were discussing television
sarlier. Let's start like they do on TV by asking
your name and posilion and work address for the
record, please?
A. My name is Dan Kinealy, K-[-N-E-A-L-Y.
[ work for Popular Leasimg, USA, Ine. That company
15 located at 15933 Clayton Road in Baldwin,
Missouri, and the ZIP ¢code is 63011, My capacity
with the company is vice president of risk
management.
(. Letme gei sori of a brief summary of
your educational experience, Mr. Kinealy. 1 am sort
of assuming you went to college?
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14
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20
21
22
23
24
25

ourseives, in Popular Leasing, to be fairly well
vendor-driven. In other words, our approach 1o the
marketplace is to solicit retationships with
venders, providers of products or goods, and threugh
that to obtain the access to their end user
customers of their product.
We do do seme individual solicitation of
individual lessees, but our approach is done for the
sake of efficiency. Whether we enter into formal
documented agreements with the vendor providers
really just depends on the nature of the
relationship that we're going to have with them.
(). Does Popular describe any of these
vendors or other people that it does business with
as business partners?
A. No. That would require a special
arrangement that would be a contractual arrangement
il we're going to get involved to that extent. We
do maintain our independence as a third-party, in a
three-party relationship.
Q. Duoes Popular Leaging ever use the phrase
business partner to describe people it does business
with?
A. Notin a formal sense, no.
MR. NEWTON: Mark this as Exhihit 2,
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please.
{Pop Deposition Exhibit 2 marked for
identificaiion.)
BY MR. NEWTON:
Q. M. Kinealy, 1 have piven you a document
marked Pop 2, which is a letter from Mr. Horton
dated Qctober 24th to Alex Wolf and Bob Fine.
A, Yes,
{J. Mr. Horton is the president of Popular
Leasing, comrect?
A, That's correct, he is.
(). The last sentence of the first paragraph
says: "It is always beneficial to be able to meet
directly with our business partners.”
A.  Correct.
3.  What meaning does that phrase have in
this letter from Popular Leasing?
A, Well, the gentlemen that you cited the
letter was written 1o, Alex Wolf and Bob Fine, were
officers of NorVergence. Popular Leasing did have
business relationships with NorVergence. We were
working with them at the time this letter was
writter.
Q. Bo they would be a business partner?
A, Inasense that, yes. We were doing
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1 business with them, and we had conducted business
2 together, and we are anticipating doing future
3 business, they would be a pariner in those
4 activities.
5 Q. Incomrast, are the individual
6 customers, the lessees, were they considered by
7 Popular Leasing to be business partners?
8 A. Those are considered to be customers.
9 . This letter refers to a meeting at which
10 you attended?
11 A. That's correct.
12 Q. Infact it speaks for you. Could you
13 tell us whai the mesting was about and what
14 transpired?
15 A,  Wetalked about various aspects of our
16 dealings with NorVergence and handling the
17 acquisition of contracts that we were buying from
18 them, contracts that they had entered inte with
|9 their custormers.
20 They were looking for considerations
21 within the program terms, specifically with regard
22 to some of the aspects of our purchase of those
23 leases.
24 Q. How did this meeting come about?
25 A. Ithink it was by mutual consent, is my
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recollection. There were ongoing discussions

throughout the course of dealings with NorVergence.

There were issues that go back and forth, general

business issues, about flow of the business, nature

of the business, provisions in doing business, and

the sense was thal it would be appropriate to have a
face-to-lace meeting.

We do that pretty typically in our

business dealings. Various items just present
themselves better in lace-to-face discussions than

11 they do by telephone or e-mail or in other manners

12 of communication.

13 Q. The fourth paragraph refers to a

14 concession, "...that NerVergence will be allowed to

15 make payments to Popular via check, rather than by

16 offset, to pay any of its obligations to Popular...”

17 What does "offset” refer to?

18 A. The background to that would be is that

19 under our working agreement with NorVergence, as we

20 were presented contracts for purchase, there would

21 be aperiod of time before the actual payments began

22 under the contracts, cash payments due.

23 If for any reason, again under the

24 provisions of our documented relationship with

25 NorVerpence, that payment stream would not start to

et S R
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be made by the customer, we would reassign or
re-present that contract back to NorVergence. We
would have purchased it from them prior to that. We
would ask them to buy it back.
There werg a couple of provisions that
were allowed 10 affect their reacquisition of that
contract. One of those was for them to present
another contract in the place of the one that we
wanted them to take back. And if we could qualify
that contract, we would lake that contract and
rather than pay NorVergence, we would pay out the
contract we wanied them to take back. They had
asked if they could give us a company check, rather
than, among other things, substifuting contracts,
and that's whal this paragraph addresses.
(. Is that reacquisition, is that someibing
also commenly called repurchase?
A, No, this is a little different than
repurchase. Repurchase generally applies to a
relationship where we bought a specific piece of
equipment. This was actually in the nature of a
reassignment. We were taking purchase assignments
of existing contracts from NorVergence, and if under
the lerms of our agreement with them we no longer
wanted to hold those contracts, we would reassign
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them back to NorVergence.
2. And, originally, NorVergence was to
replace that contract with the one that was
acceptable to you; is that right?
A.  Qur stipulation, as it was prior to this
discussion, was that they counld either offer up a
replacement contract, they could wire transfer cash
money to us, their request in this particular
instance was to be allowed to pay by a company
check.
(. Why was this an issue in the
relationship at that time?
A.  Itwasn't really an issue. I think they
were asking for some additional flexibility and
means of repayment. It was just another form of
reacquiting the contract that had not been addressed
in the original agreement, and we were willing to go
along with that.
Q. Now, the document that established the
relationship with MorVergence was called the Master
Program Apgreement, correct?
A, The agreement that Popular Leasing had
with NorVergence was called the Master Program
Agresment.
(3. Can you tell me how Popular Leasing came
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the equipment.

Q. Do vou know, has Popular Leasing ever

actually physically examined equipment that a vendor

i3 proposing to lease?

A. Interms of going out and looking at it

or inspecting it or seeing it before we begin

leasing?

Q. Yes, sir.

A.  No, that's not a common practice.

Again, our focus is on understanding, in general,

the applications ol the equipment. Most of what we
lease is faitly generic, from the standpoint that it

has pretty typical applications, for instance, 2
computer for office management, cither medical or
commercial, a piece of light censtruction equipment,
like a Bobeat or some type of similar equipment.
If we are aware of that being a type of
product or equipment that the vender is providing,
if we have information either from websites or other
public access information about that equipment, and
if we have information on the company, either
through sources such as Secretary of State, Dunn &
Bradstreet, their own financial statement
information, if we obtain those, pretty typically
that's where we draw our information and knowledge
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about equipment from.
We don't purport an expertise or any
type of extended knowledge in terms of the equipment
itsell, We allow that to be the customer's election
and selection as to what equipment he is obtaining.
). Did Popular Leasing view the NorVergence
equipment as generic equipment as the sort you
described?
A.  From the standpoint that it was the type
of equipment that was used to assist in or
conducting signals for telecommunications-type
rransraissions, we did understand it to be that, We
understeod that there was a proprietary software
component that was specific to that type of
equipment, and from that standpoint, we understood
their equipment that would be subject to the
coniracts we would be dealing in to be of that
nature.
(3. Did you understand that the equipment
was patented?
A, We understood that they used the name
MATRIX associated with something that they called &
MATRIX system to have some type of a patent or
copyrighl, We knew that they did have a proprietary
software.
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Mabe, M-A-B-E.

Q. M-A-B-E, thank you.

A, Correct.

3. Did he end up generating some sort of

wtitten report to the group?

A, He did produce some information. Some

of it written, some of it verbal. He provided
informalion concerning his findings and
understanding of what the company's cash position
and working capital needs might be. I believe he

11 did present several written scenarios about what the
12 company might be able 1o do, in terms of its ongoing
I3 performance and immediate cash and liquidity needs.
14 Q. Does Popular have copies of the

15 documents he produced?

16 A. We probably still have those.

17 (. Did Popular, at some point, make a

18 financial contribution to relieve some of the

19 {inancial obligations of NorVergence'

20 A, We made a contribution to a collective

21 amount of funds that was presented to NorVergence in
22 the form of note obligaticns on a temporary basis,
23 helped to finance some of the working capital,

24 short-term working capital needs of NorVergence,
25 Q. What was Popular Leasing's contribution?

SRR A R L)
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A, Approximately $400,000.
Q. What was the total amount?
A. I can't remember specifically, but it
was right around two million dollars, in aggregate.
Q. 5o it iz safe to say it is not normal
for leasing cempanies to contribute money to
vendors, even in the {orm of a note?
A, Well, owr contribution, in terms of the
use of that word, was not a contribution to
NorVergence. We made a loan. That mongy was made
available under the terms of a note,
(). Thatis ot a common oecurrence in your
business?
A. It is not a common occurrence for our
company to make working capital loans, even
shott-term, but it is not uncommon for us to enter
inte nete-borrowing agreements with obligors.
Q.  Why did Popular Leasing conttibute money
{¢ this amount that was loaned 1o NorVergence by the
group?
A, Al that point, it appeared to be just a
prudent business decision and consideration. We
were working with contracts that represented
equipment that was used in a relationship that
NorVergence was entered into with customers thal
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were also customers under the agreements. The
comracts that we held, at that point in time, we
were under the belief that there was a short-term
need that NorVergence had to meet, and we were
willing, again, from a prudent business
consideration, to attempt to assist, under the terms
of the formal note obligations with NorVergence to
provide their abilily to meet their short-term needs
and continue o be able to hold up their part of the
10 relationship with their customers.

11 Q. What is the current value of the

12 NorVergence portfolio for Popular Leasing?

13 A, Onanet basis, our entire portfolio is

14 approximately 24 million dollars.

15 Q. Yousaid "net basis,” what does that

16 mean?

17 A. Principal obligation, if you will.

18 Q. That's the sum of the remaining paymetts

WO BES ~d LA e b —

19 due?
23 A. Ne, that is not.
21 Q. Okay.

22 A. The sum of the remaining payments due

23 would be approximately 2% million to 3¢ million
24 dollars.

25 Q. Daoes the 24 million represent meney
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1 actually paid by Popular Leasing to NorVergence?
2 A. Inapproximation of that, yes. Itis
3 the remaining principal balance, plus any eamed
4 interest that would have been realized on those
5 balances.
6 Q. Ofthat 24 million, approximately what
7 percentage was in defaunlt?

8 A. Approximately 17 million dollars of it.

G Q. Ofthe accounts in default, how many has
10 Popular initiated litigation?
il A.  Approximately 500 accounts,
12 Q. Isthat 500 total, or SO0 that remain
13 active at this point?
14 A. No. The 500 is just the number of
15 accounts out of the total accounts in that defanlt
16 calegory against which litigation has been
17 initiated.
18 Q. [Iwanite make sure. ] know there have
19 been some people that have sued Popular Leasing. I
20 am just talking about ones where Popular has sued
21 someone.
22 A. Anyone who has sued us, Popular has
23 usually initiated a counter legal action, because to
24 bring suit against us, under the terms of the
25 contracts, is a default under that contract.
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and facts that we would have considered.
{Pop Deposition Exhibit 18 marked for
identification.)
BY MR. NEWTON:
Q. The document we have marked as Pop 18 is
entitled Vendor Program/Promotion Summary, with
docwments 4196 through 4123, Is this the summary
memorandum you mentioned?
A.  This is what Mr, Eisler produced, yes.
(. The middle paragraph on page number 4918
slales; "NorVergence has made all," with all in
boldface, "the changes we required in the rental
agreement. The Vendor Agreement covers any and all
areas that would allow for exposure including, but
not limited to, 1st payment default.”
Why would all be in boldface type?
A. Thave no idea why he would emphasize it
in beldface type.
Q. Isitcomect to conclude from this
paragraph that in these discussions, Pepular Leasing
requested changes in the rental agreement, and that
NorVergence changed the agreement in accordance with
Popular Leasing's request?
A, Yes.
Q. Tum to the next page, 4919. The
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overall title 1s Work Flow with headings Credit,
Documentation and Collections.
A, Okay.
Q).  The final paragraph says: "Popular will
agree to work with the NorVergence Collection
Department to avoid defaults on any transaction.
NorYergence will extend themselves in joint
collection efforts 1o avoid a default that may
result in their equipment ending up under the

control of someone other than themselves. They have
the ability to discontinue a customers' service of

the product instantaneously through their networking
capabilities, which will greatly decrease our

default ratio."

That paragraph would not be there unless

the information in the paragraph was of some
significance to Popular Leasing, would it?

A, Waell, an interpretation of how much
significance to Popular Leasing and how much
significance to our business development and
salespeople in making the presentation write-up
could be two different things.

Q. Explain that.

A.  Wehad a number of people representing
various disciplines and positions within the company
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1 processes behingd why we got into that relationship,
and I don't think it is a literal document
indicating the terms and conditions under which we
actually conducted the relationship. Those would
have been outlined under the Master Program
Agreement, as it was entered nto,
WS, McKOWN: Off the record.
{Discussion off the record.)
(Pop Deposition Exhibit 19 marked for
10 identification.)
11 BY MR. NEWTON:
12 Q. Take a look at Pop 19, which is 4924,
13 and do take a second to go through it, because it
14 has what I think are some amendments and changes to
15 it, and I'li be asking you some questions about it.
16 Itis 4924 through 4935,
17 A, Allright.
18 (Brief pause while the witness reviews
19 the document.)
20 MR. NEWTON: Let's go back on the
21 recond.
22 BY MR, NEWTON:
23 Q. Have you had a chance to lock at Pop 197
24 A. [ have, yes.
25 Q. Credit Procedures has a provision that
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says: "NorVergence acknowledges that Fopular shall
not conduct a Customer interview during the credit
approval process, which is contrary to Popular's
standard credit policy."
Why did Popular agree to deviate from
its standard credit policy?
A.  We agreed to deviate on that one point,
primarily because of the first payment default
support that we had from NorVergence, that we could
reassign the contract,

(. Popular did, however, retain the right

to do a thorough credit check for customers,
correct?

A,  Wedid our own underwriting

qualification, that's correct.

Q. If, in that process, you wanted

additional information from the customer, how did
you obtain it7?

A.  We would have asked for it to be

provided through NorVergence,

(2.  And NorVergence would obtain the
information on your behalf and relay it back?

A, If we wanted to do that, but our credit
scoring parameters were just that, they were a
scoring parameter. We didn't do a full-blown
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financial review and analysis. 'We obtained public

record information, Dunn & Bradstreet reports, as

available.

If there were personal guarantees

invelved, we obtained personal credit burean

reports, again, public record information. We have

a scoring system, a platform within Popular that we

use which is kind of an industry-wide way of doing
credit underwriting on small ticket leases, small
ticket meaning smaller dollar leases, under six
figures.

Generally there is nothing that we would

have gone back for. About the only thing that we
went back for during the relationship is, if an
application was presented to us without puarantees,
and we were asked if guarantees might make a
difference, we would oftentimes say yes, and then
they would obtain for us a signed release
authorization from a personal guarantor and allow us
to obtain personal credit bureau information to see
if we conld qualify with a guarantor. So the
process was very simple. Sp there was very little
that we had to go back for, or anything at all that
we had to go back for.
Q. Popular Leasing's relationship with
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1 NorVergence entitle it to have NorVergence obtain
2 additional information, correct?
3 A, We would have had that ability, yes.
4 Q. To the extent that that right was
5 exercised, it was most often exercised to obtain a
6 guarantor?
7 A. That's correct.
8 Q. Atpage 4929, Exhibit A, why is that
9 paragraph 1.f crossed omi?
10 A. The Exhibit A talks about what needed to
11 be provided 1o Popular before Popular would actually
12 fund the proceeds 1o purchase a contract, and the
13 paragraph you are referring to is with regard to
14 proof of insurance. The Equipment Rental Agreement
15 required the customer 10 have the equipment under it
16 insured. We simply waived the need for proof of the
17 insurance coverage to be available pricr to funding.
18 Q. Why?
19 A, Asan accommodation al NorVergence's
20 request. This is something that typically does get
21 provided by the cusiomer to have that in hand and
22 available up front. It is a liming situation, it
23 isn't always available that quickly or that readily,
24 and it is something that we were willing to allow
25 additional time. It was not critical either to us
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securing our rights in the contract, and, again, we

didn't have an emphasis on the equipment. We would

have followed through with that procedure, because
the contract called for insurance, we would have
followed after the [act to get it, but it would have
created no jeopardy for us te go without that at the
time of fimding Lo secure rights to the contract and
purchaser.

Q. Did Popular have a system for providing
insurance for customers who did not provide proof of
insurance?

A, Yes, we did.

().  Was it a force placement or just an

option provided to the customer?

A. The insurance had to be in place. We do

have an outgide service that we work with that will
provide the insurance in the absence of the
customer's. We do let the customer know, and we do
advise the customer in front, that if they are

unable or unwilling to provide the insurance that we
will have the insurance coverage put in place, and
they will be billed for that.

Q. What value is placed on equipment? How

is the value for the equipment determined when
insurance was done through your program?
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1 they were stated in the original draf! to the Master
Program Agreement, and it was done, literally, just
to address those issues.
(). This numbered paragraph 1, that gives
Popular the right to sign these rental agreements on
behalf of NorVergence, right?
A, That's comect,
. Why was there a need for that change?
A, Actually, it was an additional
comsideration or provisien within the leasing
industry, and even within Popular, The lessor is
considered 1o have accepted the agreement, whether
13 he countersigns the contract or not at the time thal
14 he actually advances funds on behalf of that
15 contracl,
16 In Popular, we prefer te countersign the
}7 agreements, in any event, even though we agree with
18 the general industry approach, that if the lessor is
19 funded, there is an implicit acceptance of that
20 contract. We just like to dot the I's and cross the
21 T's, and this was in consideration of the fact that
22 we wanted the opportunily and ability to do that,
23 znd since we were taking assigned contracts from
24 NorVergence that named NorVergence as the renicr,
25 because those contracts were entered into before
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MR, NEWTON: Yes.
{Pop Deposition Composite Exhibit 21
marked for identification.)
BY MR, NEWTON:
), Unfortunately, it is not numbered,
MS. McKOWN: There are no Bates stamps
or anything.
MR. TELLECHEA: Let's do what we can.
(Brief pause whilg the witness

reviews the document.)

THE WITNESS: Okay, I have looked

through all of those pages.

BY MR. NEWTON:

Q. Pop21is, 1 belisve, and you may

correst me, an example of a customer file; is that a
fair description of the document?

A. [Ttisihat, and if is also a copy of a

litigation file, as well.

Q. And I'm just going to ask you about some

of these documents, The putpose of this is simply
to understand your process for reviewing a customer
and handling the account.

A, Sure.

Q). Inthe carly pages is a document that

has a title Internal Rate of Return & Lease Summary.
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What is the purpose of this document, and how is it
created?
A.  That document is created within
Popular's documentation department prior to an
authorization for funding, What it does is it
calculates the vield on transactions to make sure
that 1he yigld is within acceptable limits for what
we anticipate earning on the contract,
Q. Total Equipment Cost, where does that
number come from? :
A, Total Equipment Cost weuld be the charge
that we will be receiving for the contract. Well,
let me clarily it. This is a standard form within
Popular Leasing.
Q. Yos, sir.
A, In general, this is uged with direct
origination leases. When we take assignments of
gpecific contracts or when we do portfelio purchases
and document the individual transactions within
acquired portfolios, we complete this form for every
lease we have as 2 method of caleulating and
representing our yield on the contract or our
camings. We don't change the terminclogy to fit
the difference in fransactions between direct
origination leases and the other acquired business.
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. lsthis a template? You fill in some
information and it calculates the rest?
A, Yes. So when this says Total Equipment
Cost, if this were a direct origination lease, this
would be exactly what we are paying for the
equipment. In the case of assigned contracts or
contracts associated with a portfolio acquisition,
it would be the amount that we are paying for the
purchase assignment of the contract or the portiolio
contracts.

Q. What is the Commission number?

A.  That's an amonnt that would be paid to
onc of the parties in the transaction, typically to
a vendor or a vendor representative.

(). Inthis case NorVergence?

A, That's correet.

().  What is the relevance of the sales tax
information there?

A, Asthe quote, unquote, owner of record

of equipment, either under a rental agreement or
under a lease contract, during the period of the
time that we hold that, that helder, the leasing
company or the rentor is required in various
jurisdictions to pay sales tax, either in full up
front on the value of the goods, or billing it
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menthly on the rentals over the stream, paying it
monihly.

(). Did Popular do that for Florida

cuslomers?

We did.

Do you have a Florida sales tax number?

Not immediately available to me,

¥ou do have ona?

- Yes,

Q. Moving on down here, Gross Rentals
Receivable. What is that?

A. Thatis the entire amount of the

payments over the number of months that they will be
made on the contract,

Q). Uneamned Income refers to?

A.  Well, the contracts, whether they're

rental agreements or leasing agreements, are set up
along the concept of an installment contract, so
that the monthly payment includes a component of
both principal and interest, so the total amount due
under a contract, at the beginning of that contract
and throughout it, you have a portion of the
outstanding obligation that represents inlerest and
a portion that represents principal.

As those contracts are paid down,
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1 typically in the beginning of those contracts, 1he
2 fixed monthly rental payment goes more towards
3 paying an interest component, and a lesser amount
4 goes towards reducing the principal obligation.
5 Towards the end of the contracts, it 15
6 just the opposite. More of the payment is going lo
7 pay down a principal balance, and a2 smailer amount
& represents the interest payment.
9 (). How does that play into uneamed income?
13 Is uncarmed income the interest equivalent?
1 A, Right Itis the interest component in
12 future periods that are not yet due,
13 . Calculated internal raie is?
14 A. That would be the same as yield, To us,
15 it would be the raie ihat we anticipate eaming on
16 that stream of payments if they're fully collected.
17 ). What does Prime Rate refer to?
18 A. Onthis particular sheet, that is an
19 artificial number. It is not the published prime
20 rate by the Federa! Reserve Bank. What this
21 anticipates or approximates is either our cost of
22 [unds internally or a benchmark that is required for
23 payment of internal commissions to our salespeople,
24 And what it does is, 11 sty the base
25 rate that you deduct from the calculated internal
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rate, and it gives you your net earnings. It takes
out your cost of funds und shows you what your net
income earnings are on a transaction, your net
yield, if you will.
(3. The difference over prime rate is?
A, 9.27 percent, in this particular
example.
Q. Isvyour vield after you account for --
A, Costof funds.
Q. -- for actual cost of money or for --
A, Cost of funds and other expensgs.
(3. --apresumed cost?
A, 1tisablended cosl.
2. A few more pages back is a document
entitled Lease Credit Approval Sheet.
A, Okay.
Q. ls this a standard Popular Leasing form?
A, Again, that is, yes.
Q). Tell us what the purpose of it is and
how it is used?
A. Itis signed off on by someone with a
credit position that is able to give an approval
authority for the transaction that is oullined in
the document. This is the company's ecmmitment (hat
we have approved the transaction, qualified a
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m POPLILAR LEASING i'_m;t-'l..m Lausmg US4 NG

Substdiary of Sanca Pogular PP LRGN U5 A INC.
Tl L, We0 p300!
Telepl one: w0y K2%eed |7
Tils: TR T K
EXSTRCL L DT HEEIIT R RO T

Octoder 24, 2003

Alsy Wolf, Chief Opereting Officer
Bceb Fine, Vice President
NorVergence

550 Broad Strest

Wewark, NI07102

Denar Alex and Bob,

I spesk For royge)f aud Dap Kinealy in saying thet the spportunity of meeting and having dinncr
with both of yeu, Bob Wizemen and Bd Lucas this pest Tuzsdmy was apprecisted, [t is always
beneficlal to be able pa mest directly with qur business partmers.

CHven the nature of the comversation at that dinner, it seewmed that it would be a good idea to
sunrnarize what came out of those disrussions.

MorVergenoe and Popular Leasing have bean and will sontiniue to be condusting their business
relationship subjact to the terms of the Master Program Agrsement, and the Exhibits end .
Amendments therato, entered inio on March 11, 2007 {the “Agrecment'}.

The caly soreession thet resulted from the discuesion is that I apreed thet NorVa pence will be
allowed to make payments to Popuiay via cheek, rather than by offset, 1o pay any of its
obligations o Populsr, a5 defmed under the Agreement, I respest of that concession we would
be expecting 1o receive NorVergeneoe's checke within 48 howrs of the involes date for such

paymaenis.

A8 an nssistance to you in thass payments (0 be made in regard to the "Hrgt-payment-dafault™
provision of the Agreement, we will be sending you netification, not leas then ten (10) daya in
advance of the frst cash paymiont dus dete of cach aceoumt. We will also conlinu: to send to you.
the day followitg the first cash payoent due date, a gt of wll Recounts that filed to make that
first cash payment, and, within thirty (303 days thereafier, an mvoios for payefl of the A1
obligaticn for esch of thoge apeaunts needing toobe peid off puzsuant to the-previziens of the
Apreement,

We law that you are looking forward to a lot of exgiting potential opportunities, and e

developing oy new idess for the growth of your company. [ look forwerd to steing soms of
the other thougits you indicated that you would want to devetop and share with wi,

it v,

miee Horton, President
Populer Leasmg US A, Inc.

co: Bob Wizetnen, NorYersence

Ed Lucas, NorVergente
Ken Eisler, Popular Leasmyg

This fax was racaived by GF1 FAXmaker fax server. For mora information, visit: hitp /e gfi.com
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CAUSE No. 2004-65357

STATE OF TEXAS,

¥ IN THE DISTRICT COURT
Plaintiff, &
§
Y. B HARRIS COUNTY, TEXAS
&
§
&
§
NORVERGENCE, INC. §
Defendant,. 8 270dth JUINCIAL DISTRICT
T, N 1

On this dey came on to be heard the above-entitled and numbered cause wherein THE
STATE OF TEXAS is Plointiff and NORVERGENCE, INC. is the Defendant. The Plaintiff
appeared in person by its attomey of reconl and announeed ready for trial. The Defendant, although
having been duly and legally cited 1o appear and answer, failed to appear and answer, and wholly
made defanlt,

Citation was scrved nccording to law and return of service wns mede to the clerk where it
remained on file for the time reguirui by lew. The Court has read the pheadings and ihe papers on
file, has heard and considered the teslimony and evidence presented by Pleintiff, and is of the
o;;inion that the allegations of Plaintiff's Petition hove been sufficiently proven.

" FINDINGS

This court, based upon the testimony and evidence presented, makes tho following tindings:

1. Plaintiff filed a petition inthis cause pursuant 10 the provisions of the Texas Deceptive Trade

Practices Act {*DTPA™), the allegations of which the court takes botice.

[ =)
¥

The Texaa Attorney Geneml is charged with, among other things, the responsibility of

enforcing the DTPA on beholf of the public interest.
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10.

NORVERGENCE is a corporation organized under New Jersey law witl its pﬁncipul.plucc
of business located ot 550 Broad Streat, Newark, New Jersey.

At all times relevant to this matter, NORVERGENCE did business from its principal place
of business located at 550 Broad Street, Mewark, New Jecsey and from various offices in tho
State of Texas,

On or zbout June 30, 2004, creditors o NORVERGENCE {iled on involuntary bankruptey
petition in U.5. Bankruptey Court for the District of New Jersey.

NORVERGENCE currently is in Chapter 7 bankruptey in the U.S, Bankruptey Court for the
District of New Jersey (Docket 04-32079-RG).

A trustee, Charles Forman, has been nppointed to act in the stecd of NORVERGENCE. Tle
pln.int.iﬂ' does not allege that the trustee is involved in any of the wrongdoing alleged to have
been committed by NORVERGENCE.

NORVERGENCE, at ¢l times relevant hereto, engaged in trade and commerce within the
meaning of the DTPA in the State of Texas, to wit: advertising, offeting forsale, selling, and
providing telecommunicalions service and releted telecommunicalions equipment, and
charping Texas consumers for, or causing them to be charged for, the same.
NORVERGENCE hos engnged in nnfbir and deceplive acts or practices in the conduct of
trade and commerce, in violation of the DTPA because it matetially misrepresented the
noture of its te]mnmupimtiuns scrvices to all Texes consunmers who contracted for same.
The NORVERGENCE rental apreements for Matrix and Matrix Sobo routers and firewalls
and related equipment wete part of a unified agreement under which NORVERGENCE

promised to provide telecommunications services in exchange for consumers’ pryments.

-2-
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1L

12,

L3,

14,

15,

These services have not been provided at least since a time early in (he NORVERGENCE
bankrupicy case and in some cuses have never been provided,

All Equipment Rental Apreements or other contracts procured between NORVERGENCE
and Texas consumers or between finance companies and Texas consumers s & result of a
NORVERGENCE solicitation directed to any Texasconsumer are the result of deceptive and
wnfair practices and fraad on the part of NORVERGENCE and, therefore, are declored void
ab initio ond ore unenforceable,

All of the unfair and deceptive acts or practices alleged in Pluintiff's petition constituto the
basis for the execution and filing of this Default Judgment.

Any mfarmc;s to the sets and practices of NORVERGENCE sholl mean that such acts and
pructices are by and through the acts of said corporation’s officers, agents, servants,
employees, attorneys, and representotives; all other persons or entities directly or indirectly
under their control, wholly or pMIﬂ anu all other persons or entities in active concert or
participation with themr who reeeive actual notice of this Default Judgment by personal
service or otherwise.

This Court ks jurisdiction over the subject matter of the complaint having been filed herein

and over the parties to this Default Judgment.

The court finds that 1,020 Texos small businesses and consumers were victims of
NorVergence's fraud and deceptive nctsand proctices and that ncivil fine and penalty should
be awarded to the Stale of Texas for oach such vietim.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Defendrnt, its

officers, agents, servants, employees, and altomeys, and any other person in active coneert or

-4
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participaﬁﬂn‘with Defendant shall be permanently enjoined from engaping in the following acts o

practices:

1. Engoging in any commeree in the State of Texas, including, but not limited to, the business
of advertising, offcring for sale, selling, and providing telecommunications servico and
related telecommunications equipment, and charging Texas consumers for, or causing them
to be charged for, the same,

Assigning any NorVergence equipmentrental ugreement (or any part thereof) wheren Tcxas

&

business, consumer, person, or entity is a party thereto, to any other persan, enlity or finance

company.

3. Enforcing, attempting to cofarce, collecting or attempting to colleet any monics purportedly
owed under any NorVergence equipment rental agreement from any Texas consumer,
business or entity.

IT IS FURTIIER ORDERED, ADJUDGED, AND DECREED that all contracts or
agrecments bctxveenﬁorvergmw and Texas consumers, businesses or persons are hereby declared
void eb initle end unenforceable.

[T 1§ FURTHER ORDERED, ADJUDGED, AND DECREED that any consuraer
financing agrecments o\;.rnad ot held in -whﬂlc or past by NorVergence shall be deemed void and
ﬁnmllcetibln by any person or entity.

[T IS FURTH-ER ORDERED, ADJUDGED, AND DECREED thet any NorVergence
consumer ﬁr;an-:i.ng apreements iransferred or assigned to any thizd perty after thoss contrcts wera
rejected in the Bankruptey Case pursuant to 11 U.5.C. § 365 shall be deemed void and uncollectible

by any person or entity.
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IT IS ALSO ORDERED that to the extent that NorVergence has aresidual, contingent, or
similar right to any consumer finmcing-agrccment not currently owned or held by NorVemgence,
thoso apreements shall be deemed void and uncollectiblo as of the time that NorVergence's residual,
contingent, or similar r-ight mntures,

IT Ié ALSO ORDERED that NorVergence shall notify each consumer nffected by this
section that their consumer financing agreement hos becn deemed uncollectible and void, either
immediately or in Lhe future, as applimﬁlc.

1T IS FURTHER ORDERED that Plaintiff, State of Texas, have Judgment and recover
2

from Defendant NorVergencs, the sumof § /t Zi 0oy, for eimburscrment of atiomey fees

and investigative costs which were incurred on behalf of the Plaint{f and which do not constitute
an antecedent debt with respect to this Jitigation.
IT IS FURTHER ORDERED that Plaintiff, State of Texns, have Judgment and recover

from Defendant NorVergence, the sum of 3 "‘a; Y Hd; 14} .q'a""f'or civil fines and penolies and

which do not constitute an antecedent debt with respect to this Titigation.
[T IS FURTHER ORDERED, ADJUDGED, AND DECREED that, to the extent not
prohibited by bankrupicy low
L Defendant shall meke payment of all amounts due hetein to the PlaintlT by delivery of o
cashier's Mur money order to the Office of the Attomcy Generul, Consumer Pratection
Division, 300 West 15% Streot, 9" Floor, William Clemenis Building, Austin, Texas 78701,
Such check or money order shall be made payuble to the Office of the Attorney General.
2. All costs of court incurred in this case are taxed against Defendant.

k¥ Defendant shall pry pre-judgment and post-judgment interest on all monctary awards set

-5-
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forth in this judgment as provided by law.
d, The State of Texes hnve alt writs and processes us may be necessary in (he enforcement and
collection of this jud;-;ment.

[TIS FURTHER ORDERED, ADJUDGED, AND DPECREED that all relief not expressly

granted herein is denjed.
SIGNED this Q‘C\ﬂ'dn}r of D’?“'l 2005,
FClllﬂmﬁﬁtﬁiﬂzfﬁsg D
APR 9 9 2005 JUDGE PRESIDING

n,ﬁm?%fo:as
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, Charles Bacarisse, District Clerk of Harris
County, Texas, certify that this is a true and
correct copy of the original record filed and or
recorded in my office, electrenically or hard
copy, as it appears on this date

Witness my official hand and seal of office
this May 8, 2005
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CHARLES BACARISSE, DISTRICT CLERK
HARRIS COUNTY, TEXAS




