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CHIEF SECURITY AND SAFE,INC.and § INTHE COUNIY,CO{JRTQ@
o X ..-Au it ol wih

DARRYL HESTER, Individually § 2006
' § o LU

Co-Plaintiffs § NUMBER! - -
VS. §
IFC CREDIT CORPORATION, §

Defendant.  § DALLAS COUNTY, TEXAS

PLAINTIFES’ ORIGINAL PETITION

CHIEF SECURITY AND SAFE, INC. and DARRYL HESTER (collectively
“Plaintiffs”), complain of IFC CREDIT CORPORATION (“Defendant™), and for its causes of
action respectfully shows:

Discovery Level

1. Discovery is to be conducted under Level 2 of the Texas Rules of Civil

Procedure. IFC Credit Corporation may be served by certified mail at C.T. Corp. Services

at 350 North Saint Paul, Dallas, TX. 75201.

Introduction
2. This case involves a purported rental agreement (the “Rental Agreement”)l
between NorVergence, Inc. (“NorVergence™), as original lessor, and Plaintiff, as lessee, of
telecommunications equipment and accessories (collectively the "‘Equipment”). Defendant
claims that it now owns the purported Rental Agreement, the right to payment thereunder, and
the Equipment.
3. Plaintiffs sue for declaratory judgment that certain provisions of the purported

Rental Agreement are unenforceable, that the purported Rental Agreement is actually intended

' The use of the term “Rental Agreement” is for brevity and reference only and is not intended to be and is not a
characterization or admission that the transaction is a lease or rental agreement as opposed to a transaction intended
for security or other non-lease or non-rental transaction.
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for security, and that Defendant is not entitled to recover any purported “rentals” or other sums it
may claim to be owed under the purported Rental Agreement. Morey Lumber also sues er fraud
and violations of the Texas Deceptive Trade Practices — Consumer Protection Act (the “DTPA”).

4, Plaintiffs do not seek any relief or remedy under or in connection with any federal
law or regulation.

Operative Facts

5. In late 2003 and early 2004, NorVergence approached the various Plaintiffs and
solicited the provision of the regular long distance telephone service, and cellular telephone
service for their placés of business in Texas. NorVergence represented to Plaintiffs that they
would receive high quality cost-effective regular long distance and cellular telephone service and
internet connectivity.

6. NorVergence presented Plaintiffs with a bundle of documents that included
service agreement (the “Service Agreements”) and the Rental Agreement. A true and correct
copy of the Service Agreement is attached to this petition as Exhibit 1 and incorporated by
reference. A true and correct copy of the Rental Agreement is attached to this petition as
Exhibit 2, and incorporated by reference. The Rental Agreement and Service Agreement for the
Equipment were presented to Plaintiffs as one integrated transaction accompanied by many.

7. NorVergence, without notice or justification, failed to complete the installation
process and failed to ever provide any telephone service whatsoever to Plaintiffs. Consequently,
the Equipment is totally worthless, and has never been used. Therefore, there has been a failure
of consideration and frustration of the essential purpose regarding the purported Rental
Agreement. Additionally, the provisions of the purported Rental Agreement which purport to
require payment by Plaintiff despite not being able to use the Equipment are unconscionable and

unenforceable.
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8. On June 30, 2004, NorVergence was placed into an involuntary bankruptcy in
New Jersey. NorVergence immediately ceased operations, terminated almost all of its
employees, and terminated all telephone service to its customers.

9. Defendant knew or should have known when it acquired the Rental Agreement
from NorVergence that NorVergence was insolvent and would be unable to provide service to its
customers. Defendant was “inextricably intertwined” with and closely connected with
NorVergence.

10. Plaintiffs, through its attorney, revoked acceptance, if any, of the Equipment, and
requested that Defendant have an authorized technician disconnect and remove the Equipment.
However, Defendant has ignored that request, and has failed to mitigate any damages it may
claim to have sustained under of in connection with the Rental Agreement.

11.  Defendant engaged in distant forum abuse by filing suit in Cook County, Illinois
against Plaintiffs and other small businesses located in Texas and other states. Plaintiffs and
most of these other small businesses did not have sufficient contacts with Illinois to support the
exercise of personal jurisdiction. Defendant nonetheless filed these suits against other
NorVergence “lessees” on the basis of a nonspecific, inconspicuous “floating” forum selection
clause in the Rental Agreement which trial and appellate courts in Texas and elsewhere has
found to be unenforceable.

12. The Attorney General for the State of Texas subsequently filed suit against
NorVergence, complaining of the same wrongful conduct as that alleged above.? In that case,

the Court entered judgment under which it was “ORDERED, ADJUDGED, AND DECREED

2 State of Texas v. NorVergence, Inc., Harris County District Courts Cause 2004-65357, in the 270™ District
Court, Harris County, Texas.
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that all contracts and rental agreements between NorVergence and Texas consumers, businesses

or persons are hereby declared void ab initio and unenforceable.

993

13. Defendant was and is in privity with NorVergence in regard to the Rental

Agreement. Consequently, the judgment alleged in the preceding paragraph of this petition is res

judicata and is binding upon Defendant and preclude any claims by or liability to Defendant

under the Rental Agreement and the alleged guaranty (the “Guaranty”)* of some of the

Plaintiffs’.

Request for Declaratory Judgment

14.  Plaintiffs seek and is entitled to declaratory judgment that:

a.

the floating forum selection clause in the Rental Agreement (in the
paragraph captioned “APPLICABLE LAW?) is not enforceable because it
does not name any particular state, and thus fails to provide reasonable
notice to Plaintiff that it would be subject to being hailed into or required
to litigate in the courts of any particular state;

the floating forum selection clause in the Rental Agreement (in the
paragraph captioned “APPLICABLE LAW?) is not enforceable because it
is not set out conspicuously in print, type, or other form of writing that is
bold-faced, capitalized, underscored, or otherwise set out in such a manner
that a reasonable person against whom the provision may operate would
notice;

the floating choice of law clause in the Rental Agreement (in the
paragraph captioned “APPLICABLE LAW?) is not enforceable and does
not mandate or warrant application of Illinois law because that clause does
not name any particular state, is not set out conspicuously in print, type, or
other form of writing that is bold-faced, capitalized, underscored, or
otherwise set out in such a manner that a reasonable person against whom
the provision may operate would notice, and thus fails to provide
reasonable notice to Plaintiff that it would be subject to the laws of any
particular state;

the floating choice of law clause in the Rental Agreement (in the
paragraph captioned “APPLICABLE LAW™) does not is not enforceable

Default Judgment Against Defencant NorVergence, Inc. (p. 4). A true and correct copy of that judgment is

attached to this petition as Exhibit 3 and incorporated by reference.

The use of the term “Guaranty” is for brevity and reference only and is not intended to be and is not a

characterization or admission that some Plaintiffs’ bound by or liable any guaranty under or in connection with

any obligation.

PLAINTIFFS’ ORIGINAL PETITION Page 4




and does not mandate or warrant application of New York law because
there is there is not a reasonable or substantial relationship between
[linois and the Rental Agreement;

€. the Rental Agreement is subject to, governed by and interpreted under
Texas law;
f. the waiver in the Rental Agreement of claims and defenses as against the

original lessor (in the paragraph captioned “ASSIGNMENT”) is void and
unenforceable because Defendant knew or should have known at the time
it acquired the purported Rental Agreement from NorVergence that
NorVergence was insolvent and not providing or able to provide service to
its customers, and because of the close connection between Defendant and
NorVergence;

g. the waiver in the Rental Agreement of claims and defenses does not
preclude a claim or defense of usury because usury constitutes illegality,
and is a real defense which may be asserted against an assignee despite the
waiver;

h. the Rental Agreement is actually a secured transaction because the five-
year term primary term of the Agreement exceeds the reasonably
predictable economic life of the Equipment;

1. Plaintiff is not bound by any purported acceptance by it of the Equipment
because it revoked any such acceptance;

j- those provisions of the Rental Agreement (including, without limitation,
the purported “hell or high water” absolute payment provision) and/or any
Delivery and Acceptance Certificates for the Equipment which would
require payment by Plaintiff despite never receiving use of the Equipment
are unconscionable and, therefore, unenforceable;

k. the “hell or high water” provision alleged above does not preclude a claim
or defense of fraud in the inducement;

1. the provision of the Rental Agreement which provide that “[P]laintiff’s]
duty to make rental payments is unconditional despite any equipment
failure, damages, loss or any other problem” does not apply to claims
based upon lack of service or lack of installation of the Equipment, and
lack of installation and/or service constitutes a breach of the Rental
Agreements by the lessor;

m. the provisions in the Rental Agreement which provide for acceleration and
recovery of future rentals as immediately due and owing constitute a
penalty and are therefore unenforceable;

n. the waiver in the Rental Agreement of claims and defenses does not
preclude a claim or defense that the rental acceleration clause is an
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unenforceable penalty because the same are apparent from the face of the
Rental Agreement, and Defendant thus had notice of that claim and at the
time it received assignment of the Rental Agreement;

0. Defendant is required to mitigate any damages it may claim to have
sustained under the Rental Agreement, and has failed to do so;

p. there has been a total failure of the consideration in regard to the Rental
Agreement and the Guaranty because the Equipment is totally useless;

q. the Rental Agreement is not subject to or governed by Article 2A of the
Uniform Commercial Code;

I. the Rental Agreement is within the scope of Texas usury statutes and case
law;
S. the maximum annual interest rate ceiling for or in connection with the

Rental Agreement is the rate provided under Chapter 302 of the Texas
Finance Code because no interest rate is provided for in the Rental
Agreement;

t. charging or contracting for an annual interest rate of twice or more than
twice the rate provided under Chapter 302 of the Texas Finance Code
under or in connection with the Rental Agreement will result in forfeiture
of all interest and principal thereby charged or contracted for, and render
Defendant liable for usury penalties and attorney’s fees;

u. the Rental Agreement is void ab initio under and by virtue of the judgment
alleged in Paragraph 12 of this petition;

v. the judgments alleged above are res judicata in regard to any claims by or
liability to Defendant under or in connection with the Rental Agreement
[and any related guaranty];

WL the floating forum selection clause in the Guaranty is not enforceable
because it does not name any particular state, and thus fails to provide
reasonable notice to Mr. Morey that it would be subject to being hailed
into or required to litigate in the courts of any particular state;

X. the floating choice of law clause in the Guaranty does not is not
enforceable and does not mandate or warrant application of Illinois law
because there is there is not a reasonable or substantial relationship
between Illinois and the Rental Agreement; and

y. Defendant is not entitled to recover any purported rentals or other sums

which Defendant might claim to be owed under or in connection with the
Rental Agreement.
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15. Declaratory judgment on these matters is appropriate because there are questions
as to the validity and construction of the status, rights, and other legal relations of Plaintiff and
Defendant under the Rental Agreements, and the construction of certain statutes.

Rescission
16. Plaintiff is entitled to and seek rescission of the equipment rental agreements.
Furthermore, Plaintiff is entitled to rescission based on NorVergence’s breach of its service
agreement which provides for the termination when the NorVergence network as a downtime of
' at least 96 aggregate hours.

Fraud

17. Plaintiffs reasonably relied to its detriment upon the representations alleged
above. NorVergence knew or should have known of the falsity of those representations at the
time they were made. Upon information and belief, Defendant knew or should have known of
the falsity of those representations at the time it took assignment of the Rental Agreement and
- the Guaranty, and is thus bound by and liable for the same. These false representations were the
producing cause of actual damages sustained by Plaintiffs.

DTPA Violations

18.  Plaintiff is a “consumer” under and as defined in the Texas Deceptive Trade
| Practices — Consumer Protection Act (the “DTPA™) and, therefore, has standing to avail itself of
the DTPA. Specifically, Plaintiff sought to acquire goods and services from NorVergence, and
NorVergence was “inextricably intertwined” with IFC. Consequently, Plaintiff has standing to
assert DTPA claims against Defendant. Plaintiff asserts the DTPA both as to conduct of
Defendant itself and as to conduct of NorVergence for which Defendant is vicariously liable.
19. Defendant itself violated in the DTPA by:
a. falsely representing that the Rental Agreement permitted it to accelerate

the remaining rentals purportedly payable even though the acceleration
clause is an unenforceable penalty; and
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b. grossly overcharging Plaintiff for the Equipment under the Rental
Agreement.

20.  Defendant, acting in concert with NorVergence, violated the DTPA by:

a. causing confusion or misunderstanding as to the source or sponsorship of
the Equipment and services to be provided together with the Equipment
and the Rental Agreement; and

b. causing confusion or misunderstanding as to the affiliation, connection,
and association between Defendant and NorVergence and between
NorVergence and the providers of telecommunications services in
connection with the Equipment and the Rental Agreements.

21.  Additionally, the Certificate of Delivery and Acceptance regarding the Equipment
and many of the provisions the Rental Agreement are unconscionable under the DTPA, such as:

a. the waiver of principle agent relationship;

b. the “hell or high water” clause which purports to require payment even

when the telecommunications services which the Equipment was to be
used for were not provided;

c. the purported waiver of claims and defenses as to the lessor’s assignee;
d. the provision that the Rental Agreement cannot be cancelled; and
e. the waiver of the right to revoke acceptance of the Equipment.

Further, these provisions are an impermissible waiver of Plaintiff’s rights and remedies under the
DTPA.
22. - The DTPA violations alleged above were committed knowingly.

Wrongful Acceleration

23.  The purported rental acceleration clause in the Rental Agreement is an
unenforceable penalty. The amount which Defendant is entitled to recover in regard to that

agreement is $0.00. Any acceleration of unaccrued future “rentals” purportedly payable under

the Rental Agreement is thus wrongful.
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Usury

24.  Upon information and belief, Defendant, acting together with NorVergence,
violated Texas usury laws by contracting for and charging usurious interest.

25. The Rental Agreement is actually intended for security because the five-year term
primary term of the Agreement exceeds the reasonably predictable economic life of the
Equipment.’

26. Because that agreement does not set forth an annual interest rate, the maximum
rate which could be legally contracted for or charged is the applicable rate provided under
Chapter 302 of the Texas Finance Code.

27. ° Upon information and belief, Defendant and NorVergence charged and contracted
for an annual interest rate of equal to or greater than twice the applicable rate provided under
Chapter 302 of the Texas Finance Code, and Defendant further charged at such rate through its
acceleration notice letter to Plaintiff and through its petition in this case. Further, Defendant
collected usurious interest.

28. Defendant is thus subject to and liable for penalties and attorney’s fees under the
Texas Finance Code for charging usurious interest in connection with the Rental Agreement.

Damages

29. Plaintiffs are entitled and seek to recover actual economic damages which exceed
the minimum jurisdictional limit of this Court. These damages consist, among other things, of
rentals and other sums paid by Plaintiff to Defendant in connection with .the Rental Agreement,
and attorney’s fees and expenses incurred by Plaintiffs in defending Defendant’s wrongful and
abusive lawsuit in Illinois.

30. Plaintiff is also entitled to recover treble damages under the DTPA.

5 Tex. Bus. & Com. Code Ann. §1.203(b), (b)(1)(Tex. UCC)(Vernon 200 _).
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31. Plaintiff is also entitled under the Texas Finance Code to recover damages for
charging and contracting for and collecting usurious interest.

Attorney’s Fees

32. Plaintiffs seek and are entitled under Chapter 37 of the Texas Civil Practices and
Remedies Code, the Texas Finance Code, and the DTPA to recover reasonable attorney’s fees
incurred in connection with this case.

Conditions Precedent

33. Plaintiffs have fulfilled all conditions precedent for asserting and recovering upon
their claims.
Prayer
Plaintiff respectfully requests that it be granted and have and recover judgment of, from,

and against Defendant for:

1. declaratory ]udgrnent as listed in the subparagraphs of Paragraph 14 of this
petition, which are incorporated into this prayer by reference;

2. rescission of the rental agreement;

3. actual economic damages;

4, reasonable attorney’s fees;

5. court costs;

6. prejudgment interest;

7. post-judgment interest on the entire amount of the judgment; and

8. other and further relief to which it may be entitled.

Morey Lumber further requests that it be granted and have and recover judgment of and

from Defendant for:
1. damages and penalties under the Texas Finance Code for usury; and

2. treble damages under the DTPA;
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Respectfully submitted,

AT

Donald Scott Mackenzie

Texas Bar No.24030088

9603 White Rock Trail, Suite 324
Dallas, Texas 75238 '

(214) 245-4625

(214) 764-0780 — facsimile

ATTORNEY FOR PLAINTIFF
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NorVergence

ATM SERVICE LEVEIL AGREEMENT (SLA):

© 2002 Norvergence,Inc. .

This Agreement sets forth the SLA applicabie to the NorVergence ATM Circuitry Service. Except as otherwise set forth
herein, capitalized terms shall have the definitions assigned to them in the Agreement. If Customer has ordered
Service, then the NorVergence Service and the Service shall, collectively, be subject to the SLAs set farth herein. The
SLA is effective as of the first day of the second month after initial instailation of Service. All service credits under this
SLA shall be cafculated based upon the customer’s monthly recurring circuit (MRC) charge.

NETWORK AVAILABILITY

Goal: 100%

REMEDY: Each cumulative hour of NorVergence ATM Circuit. Network Downtime qualifies Customer for one day’s ATM
circuit charges pro-rated from the MRC of the Affected Circuit.

LATENCY

GOAL: 75 ms

REMEDY: When packet/cell latency measured as an average on a 30 day continuous basis every 5 minutes falls
between the following thresholds, the percentage of the ATM Circuit MRC shown shall be credited to the customer: 76
~ 105 ms = 10% of ATM MRC; 106 - 115 ms = 25% of ATM MRC; Greater than 115 ms = 50% of ATM MRC

CELL DELIVERY

GOAL: 99.8%

REMEDY: When packet/cell delivery in a 30 day continuously measured period every 5 minutes falls between the
following thresholds, the percentage of the ATM Circuit MRC shown shall be credited to the customer:99,799% -
99.60% = 10% of ATM MRC 99.599% - 99,250 = 15% of ATM MRC less than 92.25% = 20% of ATM MRC

COMPONEMNTS XNCLUDED, Afl relevant on-net components including the MATRI! acoess devioe and ATM Circuit to the Customer Premise, Not
including other ¢ premise equipment, such as routers, hubs, switches, LANs, and PBX.
MEASUREMENTY. Network Availability, "Network Downtime” exists when & particular Customer dircuit (the “Affected Service”) is unable to
transmit and receive data and Norvergenos records such failure in the NorVergence trouble ticket system, Network Downtime is measured from
the time the trouble ticket is opened to the time the Affected Service is again abie to ransmit and receive data.
The average roundtrip network delay (“Latency™) will be measured on an ongoing basis avery 5 minutes by "pinging” the circuit

throughaut each manth of service and averaged to adequately determine a consistent manthly performance level for Latency,

i Cell Delivery will be measured on an angoing basis every 5 minutes to adequately determine a consistent manthly performance
fevel for cells actually delivered hetween the relevant points.
REMEDXES: Upon Customer's request to NorvVergence made within five (5) busingss days of the last day of the month in which the relevant
SLA was not met, Customer shall be entitled to service credits as set forth herein. A credit shall be applied anly to the menth In which the event
giving rise to the credit occurred. The maximum SLA cradits issued in any one calendar month shall not: exceed: (i) 20 days® charges pro~rated
from the MRC of the Affected Service with respect to Network Avallability; or (if) 75% of the MRCs of the Affected Service with respect to the
ather SLAs. In no event shall the total credit, in the aggregate for all SLAS, issued in one month exceed the equivalent of 50% of the relevant
aggregate MRCs for the Affected Service.
SERVICE CREDIT EXCEPTIONS: Service credits shall not be issued where the Service is unavailable as a result of: (i) the acts or omissions of
[« , its employees, contractors, agents or its End Users; (i) the failure or malfuncion of equipment, application, local loops or systems
nat awned or controlled by Norvergence; (excluding the MATRIX Box itself) or (iil) Force Majeure events; or (Iv) scheduled service
maintenance, alteration, or implementation, No credits will be granted pursuant to the SLA unfess Customer provides Norvergence with
accurate, cumrent contact information, induding a vatid pager number, fax number and email address.

NORMAL MAINTENANCE: Normal Maintenance refiers 1o upgrades of hardware or software or upgrades to increase capacity. Normal
Maintenance may temporarily degrade the quality of the Servioe, including possible outages. Such effects related to Normatl Maintenance shall
nat: give rise ta service credits under this SLA. Narmal Maintenance shall be undertaken only on Sunday and Wednesday mernings between the
hours of 12:00 AM and 6:00 AM Local Time. For purposes of this SLA, “Loial Time” refers to the local time in the time zone in which an Affected
Service is lorated. NorVergence shall provide as least two (2) days prior notice of Normal Maintenance. Urgent Maintenance: Lirgent
Maintenance refers to efforts 1o correct network conditions that are likely to cause a material Service outage and that require immediate action.
Urgent Maintenance may degrade the quality of the Services, incuding possible outages. Such effects related to Urgent Mainbenance shall
entitle Custarner ta service credits as set forth in this SLA. NorVergence and may undertake Urgent mainkenance at any time deemed
necessary and shall proviie notice of Urgent Maintenance ta Customer as soon as is commercially practicable under the cincumstances.

CUSTOMER TERMINATION RIGHTS. Custormer may temminate the Affected Services without penalty if, in any single calendar month: (i)
Network Downtime exists for at least ninety-shx {96) hours in the aggregate; or (il) any single event entitling Customer 1o creclits under
Network Availability exists for a period of at leask thirty-six (36) consecutive hours. Such termination must be conducted by written notice to
the NorVergence, with a courtesy capy to the attention of the Norvergence Chief Managing Officer, sent by certified US Mall return receipt
requested within fivie {5) business days following the end of the relevant calendar month. Such rermination will be effective forty -five (45)
days after receipt of written notice by Norvergence. The provisions of this SLA state Customer's sole and exdysive remedies far Service
interruptions or Service deficiencies of any kind whatsoever.,

Effective 11/1/0L

1°+d LEET-LSO9-EIB [I®WUEH P332UuYy B RAund evvr:11 b0 OE Iny




SBPASEREDRBY. AL

NG " soluttomsty
Fadtnar ™ @‘S;Mﬂ~ 4 v NORTEL s~

&% Y rgence_ &xﬁfsi?ﬁiem

] MATRIX™T] Non-Rinding Sexvices Application
THIS IS A NON-BINDING APPLICATION TO RESERVE "VOICE AS UNLIMITED DATA™", HIGH SPEED T-1 ACCESS FACILITIES AND CELLULAR
HANDSETS SUBJECT TO THE TERMS BELOW, FINAL CREDIT AND ENGINEERING APPROVAL

SULAHTHERN

This Services Application is non-binding until you are approved for the "Voice as Unlimited Data™" gervices hersin and all parties agree to move forward. Access Facilites will
then be conriceted and installation confirmed and all terms below will apply.

Site Information

Applicant Company Name: Address: Voice as Unlimited Data™ Multi-Access Request :
LaT-1 - [ Unlimited Domestic Toll Free
[] Cellular [ Fraud Protection Technology
Contact; Phone #: Order Date:
Floor(s)/ Closet(s) Name: Department(s): Soreencrs Rating (for affice use only) Screening Mgr:
[f approved and mntual consent js given, the following services will be prrformed;

« NorVergence will coordinate Carrier Neutral provisioning of your High Speed "Voice as Unlimited Data™" T1 Access Facilities.

* NorViergence will arvange for delivery of "Voice as Unlimited Data™" High Speed T-1 Circuitry through your Lecal Service Provider to your premise,

» NorViergence will program and provide Cellular "Voice as Unlimited Data™" handsets (as applicable) for toll frree and surcharge free Cetlular calling,

* NorVergence will coordinate the transfer of your Business Telephone Nombers and or Toll Free Number(s) to Unlimited Dy tic Inbound Calling without per
Minuté Charges, if number portability form is attached (NPF).

« NorVergence viill connect your ontbound lines to Unlimited Outbound Domestic Toll Free Calling without per Minute Charges, Fees, or Surcharges.

» NorVergence will have Fraud Protection Technology ("IFPT") activated on all MATRIX™ Outbound Lines and Cellular phones Removing Toll Fraud and
Hacker Liabilicy.

» NorVergence will coordinate the National Conversion. Assistanse Program to provide for a smooth transition to mew Cellular numirers, if applicable.

rize NorVer|

3.2RPIO & 93 Sl
* Authq this Application for Credit and Engineering Acceptance.
« Save and Hold NorVergence Harmless if Credit or Engineering Approval is Not (Granted for the Sotution.
» Purcase the acoess services on the terms below and allow Local Service Provider installation.
» Within 30 days of Matrix mounting, applicant will expeditiously sllow the Local Service Provider and PBX Technician access to connect all facilities.

ual CON3en S
gence to submit

TECS 1O

« Coordinate & Enable Carrier Nentral "Voice as Unlimited Iata™" with T-1, Internet Access, for § /per month for a 60 monthterm,
» Coordinate & Enable Untimited Cellular Access for $ /per month on a 60 month term for Cellular Handsets(if applicable)
« Coordinate & Enablé Unlimited Toll Free Domestic Calling for§  /per month on a 60 manth term for Toll Free Numbers(if applicable)
« Coordinate & Enable Free Unlimited Domestic U.S. Calling for Outbound/Inbound Toll Free 8XX lines attached to your Phone Systemn
* Coordinate & Enable the transfer of your Business Telephone Numbers fox Inbound Jines attached to your Phone System (if applicable).

[l Carrier Nentral Unlimited Cellular Service: « One new State of the Ast Tri-Mode Celtular Handset per Cellular access number every 12 Months as

requested by customer .
] (Qty.) Phone sets/Phone Numbers
'] National Conversion Assi Program Reguest Attached

"1 Unlimited Domestie Toll Free Service - Four Numbers Per Matrix Box Maximum
“NorVergence will provide one additional Unlimited Domestic Calling Outbound line subject to yoar PBX Capacity

WARRANTY & ADDITIONAL TERMS and GUARANTERS of SERVICE: After approval, as long as Customer Applicant remains in good credit standing, this
Agreement authorizes the Service Provider Carrler to guarantee pricing, service assurance and cirenit continuity on all T-15 installed & Celtular phones programmed.
Add{tionally, throughout the term, customers may request a change in Cellular Providers, subject to availability at the time of their request. In order to guarantee the
customes savings outlined in your proposal, customer agrees that NorVergence may enhance or moadify underlying carriers, business telephone numbers, transport facilities and
handsets at any time during the term at NorVergence cost. All International & Directory Assistance calls are billed separately. Cell phones DO NOT include direct dialed
Internatiotial Calling capability, For comprehensive Terms and Conditions incinded herein by reference, please visit our web site at ywoww NorVergenes.con.

Applicant Authorization

The pnrt'ﬁ{s noted below, as duly authorized representatives of their respective companies, hereby approve the above services to be provided and parchased on the
terms hevein subject to customer written confirmation of Matrix™ Solution Mounting. This application is further conditioned upon Credit Approval, Engineering
Review, and final congent of all parties to move forward prior to Systerm Mounting,

Name (please pring) Signature Date
Applicant: Applicant Title:

NorVergence Authorization

Name (please print) Signature Date
Employde: : Employee Title:

09-18-2003
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rijence’

EquipnA ent Rental Agreement Rental Number _
Rentor (Full tlegal Nama) Renter (Full Legal Mame)

’I Neor inc . ‘
Addrass Address

“ 550 Broad St 3rd Floor ‘ ' '
Clty State County Zip Code  Clty State Caunty Zip Code

!| Newark | NJ I Essex a7102’ l ' l
Telephene Numbar Telephone Number  Fedsral Tax {D Numbar State of Organizetion

[ 873 - 242 7500 l - - I

Dear Customer: We've written this Equipment Rental Agreement (the "Rental”) in simple and easy-to-read language because we want you to understand its
terms. Plegse read this Rental carefully and feel free to ask us any questions you may have about it. We use the words you and your to mean the Renter
iidicated above. The we, us and our refer to the Rentor indicated herein.

ﬁental Agreement: We agree fo rent to you and you agree 1o rent from us the Equipment listed below (the "Equipment"). You promise to pay us the Rental

ayments|shown below according to the payment schedule helow.

Quantity Equipment Model & Description Serial Number
| ] i J
L | | |
Equipment to be new unless otherwise noted: Used [7] Reconditioned [
Equipment Location (if different from Renter address abovea)
I Address
Gity State County Zip Cada | franter Contact Mame Telephone Numbiar
RENTAL TERM 80 Months
Transaction Terms: Rental Payment $ (plus applicable taxes) Security Deposit § 0
[7 1f checked the first payment is due approximately 60 days after date of acceptance.
Yjour payments shown abave may not include any applicable tax, If any faxes are dua, you authorize us to pay the tex when it ia dus and agree o reimburse us by adding a charga (o your Rental Payment, You
auttorize ua tg insert or coract missing or incorrect informalion an tha Rental; we wilt send you notice of such changes. Payments will be applled first to past dua balancas, taxes, faes and lata charges, and then to
the current arfount due. )
Yiau agraa to all tha tarme and conditions shown abave and the reverse side of this Rental, that those terms and conditions are a complete an of our agreemsnt and that ihey may be modified
only by written agreement between you and us. Terms or oral promises which are nof containad in this writter: Rental may not be legally enforced. You also agrea that tha Equipment will not ba used for personal,
family or h hold punp You dge receipt of a copy of this Rental. Your obligations to make all Rental Payments for the entire tarm are not subject to set off, with hilding or deduction for
any reason whatsoever, !
This Rental is ot binding on us untif we accept it by signing below. You autharfiza us to racord a LCC-1 financing staterment or similar instrument, and appoint us as your attornay-dn-fact to exeacute and deliver such
instrument, in prder to show our interest in the Equipment,

THIS RENTAL MAY NOT BE CANCELLED OR TERMINATED EARLY.

Rentor: NorVergencae, Inc. Renter
By: X By: X
Accepted on behalf of Rentor on: Mame (print)
‘ Date/Title:
You agree|that a facsimile copy of this Rental bearing signatures may be treatad as an original.

Guaranty: In

ts guaranty, yeu means the person(a) meking the guaranty, and we, us and our rafer to the Rantor indicated abave. You will uncondittonally, jeintly and saverslly gusrantaa that the Renter will

make all payments and pay ali the other charges required under this Rental and undar any ather agraamant now or hereaftar antared into between the Rentor and us (the "agreement{s)) when they are due and
will parform &fi jother obligations under the agresment(s) fully and promptly. You also agras that wa may make other amangemants with tha Rentar and you will still be responsible for those payment and othar
opligatians,
Ya da not havs ta notify yau if the Renter s in default. If the Renter defaulte, you will immediately pay in accordance with the default provisions of ihis Rentel all sums dus under the termis of this Rental and you wiil

perform all other ohfigations of Renter undar this Rental, It ia not necassary for us to prosead first against the Renter befara enfarcing this guaranty. You will rai us for alf the exp we Incur in enforel
and of cur rights against the Renter or you, including attorney fees, THE SAME STATE LAW AS THE RENTAL WILL GDVERNM THIS GUARANTY. YOU AGREE TO JURISDISTION AND VENUE AS STATED IN
THE PARAGRAPH TITLED APPLIGADLE LAW OF THE RENTAL.
Personal Guaranty: Personal Guaranty:
By: X(sign) Individuaity Bly: X(sign), Individually

| Mame (pring) } Name (print) |
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Equipment

RENT/TERM OF RENTAL: You agree to pay us the amount spacified in this Rantal as the Rental
Payment (plus any applicabla taxes) when sach payment la due. Your acceptance of the Equipmant
will be cenclusively and i y upon the receipt by us of your confirmation (verbal or
written) df such acceptance. However, if yau have not provided us with confirmation of accaeptance or
pravided |us with wriften notice of non-accaptance of the Equipment, in either cese, within 10 days
after delivery of tha Equipment, you wili be deemed to hava | o and Irr ly 1 the
Equipment and to have authorized us to pay for the Equipmant. The term of this Resital begins on a
date designated by us after receipt of all raquired documentation and acceptance by us
{"Cornmencermant Date") and continues for the number of manths designated as "Rental Term® on the
face of this Rental. The Rental Payments are payable in advance periudically as stated in or on any
schedule|to this Rental. You agree to pay an interim Rental Payment in the amount of ane-thirtisth
(1/30th) of the Rental payment for each day from and including the Effective Date ("which shall be the
date the Equipmant is installad”) untit the day preceding the Commencement Date.

PAYMENT: You autharize us to change the Rental Payment by not mora than 15% due to changass in
the Equidment configuretion, which may occur prior ta our acceptance: of this Rental. Restrictive
endorsaments an chacks you send to us will not reduce your cbligations to 1s. Whenaver any Rental
Payment ar other payment is not made when due, you agrae to pay us, within one month, a late
charge of the greator of ten percent (10%) of the paymsnt ar $20.00 for sach delayed paymant
for our igtarnal operating expanses arising as a result of each delayed payment, but only to the
extent permitted by faw.

LOCATION AND OWNERSHIP OF EQUIPMENT: You will keep and use the Equipment anly at “the
Equipment lacation address.” You agree that the Equipment will not he ramaved from that address
unlass you get our written permission In advance to move it. You agree 10 pay the costs incurred by us
to verify it jon of the i prior to or during the termt of the Rental. We are
the ownef of the Equipment and have tille to tha Equipment.

1JSE, MAINTENANCE AND INSTALLATION: You ara responsible for pratecting the Equiprnent from
damage Bxcept for ardinary wesr and tear and fram any other kind of loss while you hava the
Equipment. If the Equipment is damaged or lost, you agree to continue to pay rent. You will not move
the Equipment from the Equipment location without our advance written consent. You will giva us
reasonable access to the Equipment Incation so that we can check the Equipment's axistence,
condition|and praper maintenance, You will use the Equipment in the ‘mannar far which it was
intended,! as required by all applicable manuals and instructions and keep i eligible for any

er's i 3 and/or , full servica maintenanceo conitract. At your own cost and
expense, [you will keep the Equipment in good rapair, condition and working order, ordinary waar and
tesr excepted. All repiacement parts and repairs will bacome our property. You will not make any
permanant attarations to the Equipment,

REDELIVERY OF EQUIPMENT; RENEWAL: You shall provide us with written notice, by certified
mall, sent not lass than 120 days nor mare than 180 days prior to the expiration of the Rental Terr or
any renawal Rental Term of your intention either to any option to purch; all but nct less
than all ¢f the Equipment (if wa grant you such an option) or cancel the Renial and return the
Equipment to us pt the end of tha Rental Term. If you ajact to retun the Equipment to us at tha

Pl of the original or any renewal term of the Rental, you agree to reium the Equipmant in
accordande with the paragraph titted Return of Equipment. If wa hava not received wrilten notice
from you of your intention to purchase or return the Equipment, the Rental will autometically renew for
SUL } periods 1g at the expiration of the ariginal Rental Term. If this Rental is
renewad, fthe first renewal payment will be due the first day afier the original Rentsl Term expired. Any
secwity deposit held by us shall continue to bo held to secira your parformance for tha renewal
period. X

LOSS; DAMAGE; INSURANCE: You are responsible for and accapt the risk of loss of damage to the
Equipment. You agres to keep the Equipment insurad against alf risks of {ess in an amount at least
equal to the replacement cost uniit this Rental ts paid in full and will list us as loss payes, You will also
carry public liability insurance with respect to the Equipment and tha use theraof and name us as
additional [insured. You wil} give us wiitten proof of this insurance hefora this Rental Term begins. You
agree 10 Rrompily NOSY us in wiling of any i0ss or destruction or damags fo the Equipment and you
will, at our option, (a)} repair the Equipment to good condition and warking arder, (b) replace the
Equipment with fike Equipment in good repair, condition and working order, acceptable to us and
transfer clear title to such k E: to us, such Equi it shall be subject to the Rental
and be deemed the Equipment, of (c) pay 0 us the prasent value of the totel of all unpaid Rental
Paymaents: for the full Rental term plus the estimated Fair Market Vaiue of the Equipment at the end of
ihe originglly scheduled Rental term, all discountad at six percent (8%) per year whereupon the Rental
shall terminate. All proceeds of insurance received by us as a result of such loss or damage will be
applied, where applicable, toward the replacement or repair of the Equipment or the payment of your
obligations. IF YOU DO NOT GIVE US PROCQF OF PHYSICAL DAMAGE INSURANCE, WE MAY
(BUT WiLlL NOT BE QBLIGATED TO) CBTAIN OTHER PHYSICAL DAMAGE INSURANCE AND
CHARGE YOU A FEE FOR [T, ON WHICH WE MAY MAKE A PROFIT, OR WE MAY CHARGE YOU
A MONTHLY CHARGE EQUAL TO 0.25% OF THE ORIGINAL EQUIFMENT COST DUE TO THE
INCREASED CREDIT RISK TO US AS WELL AS TO COVER QUR INCREASED INTERNAL
QVERHEAD COSTS OF REQUESTING PROOF OF PHYSICAL DAMAGE INSURANCE FROM YO,

ASSIGNMENT: YOU MAY NOT SELL, PLEDGE, TRANSFER, ASSIGN OR SUBRENT THE

EQUIPMENT OR THIS RENTAL. We may sell, assign or tranafer all or any part of this Rental

andjor the Equipment without notifylng you. The naw owner wiil have tha same rights that we

have, but/not our obligations, You agraa you will not assert against the naw ownaer any cleims,
f r sat-offs that you may have againat us.

TAXES AND FEES: You agree lo pay when due all sales and use taxas, parsonal property taxes and
all other taxes and charges, license and registration fess, relating to the awnership, leasing, rentat,
sale, purchase, possession or use of the Equipmsnt as part of this Rental or as billed by us. YYou agree
fo pay us|any astimated taxes when wa requast payment. You agree that if we pay any taxes or
charges on your behalf in excess of the astimated taxes previously collected, you shall reimburse us
for all such payments and shall pay us a late charge (as described in the paragraphi litted Payment) on
such payments if applicable with the next payment. You agres to pay us a monthly fee up to cne
hundrad and fifty thourandths of ona percent (.150%) of the original Equipment cost ta reimbursa us
for our cogts of preparing, reviewing and filing any auch returns, You agrea, and we hava the right to i)
bill monthiy the estimated applicable personal praperly taxes together with the fees described harein
and () billjany remaining estimated amount dus upon assessment of such taxes, withaut regard to any
dlacoums“Lw may obtain. You 8iso agree t0 appoint us as your attorney-in-fact to sign your name ta
any document far the purpose of such filing, sa lang as the filing doss not interfere wilh your right ko
use the Eduipment. Wa may charge you and you shall pay fo us @ one time administretive fee of up ta
$75.00 fo peimburse us for docu fon end ir ion cosis. You also agres to pay us for any
filing and teleasing fees prescribed by the Uniform Commerciai Code or other law including filing or
other feea fncurred by us.

LIABILITY: Wa ars not responsibla for any losses or injuries caused by the instailation or use
of the Eqiipmaent. You agrea to velmburse us for and to defend ue againat any claima for tha
losses ar injuries causad by the Equipment.

DEFAULT; Each of the follawing is a "Default under this Rental: (@) you fall lo pay any Rental
Payment gr any ofhar payment when due, (b you feil 1o perform any of your OlfIEfr_mhllgalinns undar
thia Ranta{ or in any ather agreement with us or with any of our affiliates, and this feilure .continues for
10 days after wa have notifiad you of it, {c) you become insolvent, you dissolve or are dissaived, you
1ail to pay your debts as they mature, you asstgn your assets for the benefit of your craditars, or you
entar (valuptarily ar Involuntarily) any ploy o g, ion p ing, or (d) any guarantor of
ihis Rental diss, daes not perform its obligations under the guaranty, or becames subject ta ona of the
evanls Iiam‘d above.

|
|
|
i
i

ntal {continued)

REMEDIES: If 5 Dofault occurs, we may do one or more of the foliowing: {a} cance! or terminate this
Rental or any or ali other agreements that we have enterad into with yau; (b) require you to
immedtately pay us, as compansation for joss of our bargain and not as a penalty, a sum equal to {i) all
amounts than. dus undar this Rental plus, (il) all unpaic Rental Payments for the remainder of the term
plus cur anticipated residual interast in the Equipment each discounted to prasent valus at the rate of
8% per annum; (c) delivar the Equipment to us as sel forlh in the paragraph titted Retumn of
Equipment; (d) peacetully repossass the Equipment without court order and you will not make any
claims agalv)s! us for damages or traspass or any other reason; and (e) exercise any other right or
remecly available at law or in equity. You agree to pay all of our costs of nnforcing our righis
against you, includ b ys' fees and coats, If we take possession of the
Equipment, we may sell or otherwise dispose of it with or withaut natice, at a public or private sale, and
appl_y the net proceeds (after we have daducted all cosis related td the sale or disposition of the
Egmpmenl) 10 the amounts that you awe us. You agres lhat if notice of sals is raquired by law to be
given, 10 days notics shall constitute reasonable notice. You will remain responsibla for any amaounts
that are due after we have appliad such net praceeds. All our remedies are cumidative, are in addition
to'any other samadiss provided far by law and may be exercised aithar concurrently or separately. Any
failure or delay by us lo exercise any right shall not operate as & waiver of any-fight, other ar future
rights or to modify tha terms of thls Rental,

SECURITY DEPOSIT: Wa will relain any required sacurity deposit to ensure your performance of your
obiigations. Any secusity deposit Is non-interest bearing. Wa may, but-are not ohligated to, apply any
security deposkt to cure any default by yau, in which event you will promptly reslore any emount so
appliad, If you are not in defaul, any security deposit will be returned to you within 90 days after the
endt of the original or renawal Rental Term (or as oth raquirac by ic: law), ar at your
direction we may apply the security deposit lowards your purchase of the Equipment (if we grant you a
purchise option)

RETURN OF EQUIPMENT: f (a) a default accurs, nr (b} you'do not purchase the Equipment at the
end of the Rental Term, you will immediataly retum the Equipment to any location(s) and aboard any
carrier(s) we may designate in tha continental United States The Equipment must be properly packed
for ship i with the facturer's 1S or i freight prepaid
and nsured, maintained in accordance with the peragraph fitled Lise Maintenance and Installation, and
In “average Saleable Condltion”. "Average Salesble Condition™ means that alf of the Equipment is
imrecliately available for use by a third party buyer, user or Renter, other than yourself, without the
need for any repair or refurbishment. All Equipment rust be free of markings. You will pay us for any
missing or ive parts or ies. including Is and ficensas. You will continue 1o pay
Rental Fayments untit the Equipment is received and accepted by us.

ARTIGLE 2A STATEMENT: YOU AGREE THAT IF ARTICLE 2A OF THE UNIFORM COMMERGIAL

CODE 1S DEEMED TO APPLY TO THIS RENTAL, THIS RENTAL WILL BE CONSIDERED A

:‘l:llA'MCE ll‘.gASE THEREUNDER. YOU WAIVE YOUR RIGHTS AND REMEDIES UNDER ARTICLE
of tha UCC,

i

APPLICABLE LAW: You understand thai the Equiprant may be purchased for cash or it may be
ranted. By signing this Rental, you acknawladge that you heve chosen to rent the Equipment from us
for the: term of this Rental, and that you have agreed to pay tha spacifiad Rental Payment and other
fees describad herein. We bolh intend to comply with apgilcable laws, If it is determined that your
Rental Pa¥ment results In a paymant greater than would be allowed by applicabla law, then any
excass collectad by us will be appiled o any outstanding balance due and owing under this Rental. In
no svent wiil we charge or raceive ar will you pay any amounts in excess of that atiowed by applicable
law . This agraement shall be governed by, construed and enforced in accordance with the laws
of the State in which Rentor's principal officas are located or, if this Leass is assigned by
Rentor, the Stata in which the assignea’s principal offices ara located, without regard fo such
State's choice of law congiderations and all legal actions refating o this Leasa shall be venuad
exclualvely in a state or federal court located within that Stata, such court to be chosen at
Rantor or Rentos's assignee's sole optien. You hareby walve right fo a trial by jury In any
lawsuit i any way relating to this rental. '

ADDITIONAL SERVICES: To request copies of your billing or payment history or for other information
ar genvices with raspect to your Rental, please cantact us, You will be charged a reascnable fee for -
these services. '

QTHER CONDITIONS: You understand and agree that:

YOUR DUTY TO MAKE THE RENTAL PAYMENTS IS UNCONDITIONAL DESPITE EQUIPMENT
FAILURE, DAMAGE, LOSS OR ANY OTHER PROBLEM. RENTER 15 RENTING THE EQUIPMENT
"AS 16, WITHOUT ANY WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF
MERCGHANTABILITY OR FITNESS FOR A PARTICULAR PURPQSE IN CONNECTION WITH THIS
VIENT. If the Eq does nat work as tact by the ar

or if the manufacturer or suppliar or any other person falls to provide servite or maintanancs,
or if the Equipment Is unsatlsfactory for any reason, you will hake any such claim solaly
agaiast the manufacturer or suppller ar other person and will make no claim against us.

If any term of this Rentaf conflicta with any law in a state whare {he Rantel is to be enforced,
then the conflicting term shall be null and void 1o the extent of the conflict but this will not
invalidiate the rest of this Rental.

NO WARRANTIES: We ara renting the Equipmant to you "AS 18", WE MAKE NO WARRANTIES,
EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF MERCHANTABILITY QR FITNESS FOR A
PARTICULAR PURPOSE IN CONNECTION WITH THIS AGREEMENT. Wa transfer to you for the
term of this Remtal all warranties, If any, made by manufacturer ar supplier to us. We are not
fiable to you for any i i or insion of supplior or er warrantias. You
agraz te centinue making payments to us under this Rental regardless of any claims you may
have ngalnst the supplier ar manufacturar. YOU WAIVE ANY RIGHTS WHICH WOLILD ALLOW
YOU TQ: {a) cancel or repudiate tha Rental; (b) reject or revoke acceptance of tha Equipment;
(e) grant a secsurity interest in the Equipment; () acespt pactial dalivery of the Equipment; (s)
“cover™ by making any purchase or Rental of substitute Equipment; and (f) seak spscific
performance against us.

YOU UNDERSTAND THAT ANY ASSIGNEE 15 A SEPARATE AND INDEPENDENT COMPANY
FROM RENTOR/MANUFACTURER AND THAT NEITHER WE NOR ANY OTHER PERSON IS THE
ASSIGMEE'S AGENT, YOU AGREE THAT MO REPRESENTATION, GUARANTEE OR WARRANTY
BY THE RENTOR OR ANY OTHER PERSON IS BINDING ON ANY ASSIGNEE, AND NO BREACH
BY RENTOR OR ANY OTHER PERSON WILL EXCUSE YOUR OBLIGATIONS TO ANY
ASSIGNEE.

Renter: Please Initied if submitting via
tacsimlie,
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CAUSE No. 2004-653587

STATE OF TEXAS,

§ IN THE DISTRICT COURT
Plaintiff; § '
§
v. § HARRIS COUNTY, TEXAS
§
§
§
§
NORVERGENCE, INC. §
Defendant. § 270th JUDICIAL DISTRICT

DEFAULT JUDGMENT AGAINST DEFENDANT NORVERGENCE, INC, |

On this day came on to be heard the above-entitled and numbered cause wherein THE
STATE OF TEXAS is Plaintiff and NORVERGENCE, INC. is the Defendant. The Plaintiff- |
appeared in person by its attorney of record and announced ready for trial. The Defendm@ altixou;igh P
having been duly and legally cited to appear and answer, failed to appear and answer, and ‘\ivhoflly‘ o
made default. :

Citation was served according to law and return of service was made to the clerk where it -
remained on file for the time required by law. The Court has read the pleadings and the papers on
file, has heard and considered the testimony and evidence presented by Plaintiff, and is of the
oﬁinion that the allegations of Plaintiff's Petition have been sufficiently proven.

"This court, based upon the testimony and evidence presented, makes the following fnidin;g;s:

1. Plaintiff filed a petition in this cause pursuant to the provisions of the Texas Dcccmive'; Trade

Practices Act (“DTPA™), the allegations of which the court takes notice.

&

The Texas Attorney General is charged with, among other things, the responsibility of

enforcing the DTPA on behalf of the public interest.
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10.

NORVERGENCE is a corporation organized under New Jersey law with its principal place
of business located at 550 Broad Street, Newark, New Jersey.

At all times relevant to this matter, NORVERGENCE did business from its principal place
of business located at 550 Broad Street, Newark, New Jersey and from various offices in the

State of Texas.

‘On or about June 30, 2004, creditors of NORVERGENCE filed an involuntary bankruptey

petition in U.S. Bankruptcy Court for the District of New Jersey.

NORVERGENCE currently is in Chapter 7 bankruptey in the U.S. Bankruptcy Court for the

District of New Jersay (Docket 04-32079-RG).

A trustee, Charles Forman, has been appointed to act in the stead of NORVERGENCE. The v = 0o

plaintiff does not allege that the trustee is involved in any of the wrongdoing alleged to have. * - 2o pa

been committed by NORVERGENCE.

NORVERGENCE, at all times relevant hereto, engaged in trade and commerce within the
meaning of the DTPA in the State of Texas, to wit: advertising, offering for sale, s;eaalliﬁg, and
providing telecommunications service and ‘related telecommunications cquipmeriﬂ; and
charging Texas consumers for, or caﬁsingg 1.'ll1§-m to be charged for, the same.
NORVERGENCE has engaged in unfair and deceptive acts or practices in the conduct of
trade and commeree, in violation of the DTPA because it materially misrepresented the
nature of its telecommunications services to all Texas consumers who contracted for same.
The NORVERGENCE rental agreements for Matrix and Matrix Soho routers and firewalls
and related equipment were part of a unified agreement under which NOR.'V}E]RG?ENCE

promised to provide telecommunications services in exchange for consumers’ payments.

.
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13.

14,

15.

These services have not been provided at least since a time early in the NORVERGENCE
bankruptcy case and in some cases have never been provided.

All Equipment Rental Agreements or other contracts procured between NIORVEIR&GENCE
and Texas consumers or between finance companies and Texas consumeré asaresultofa
NORVERGENCE solicitation directed to any Texas consumer are the result of deceptive and
unfair practices and fraud on the part of NORVERGENCE and, therefore, are declared void
ub initio and are unenforceable.

All of the unfair and deceptive acts or practices alleged in Plainiff’s petition constitute the
basis for the execuuon and filing of this Default Judgment. |

Any mferences to the acts and practices of MORVERGENCE shall mean that such acts aud_
practices are by and through the acts of said corporation’s officers, agents, w.exf'vanl.s,
employess, attorneys, and representatives; all other persons or entities directly or indirectly
under their control, wholly or pzu"ﬁally; and all other persons or entities in active concert or

participation with themt who receive actual notice of this Default Judgment by personal
service or otherwise.

‘This Court has jurisdiction over the subject matter of the complaint having been filed herein

and over the parties to this Default Judgment.

The court finds that 1,020 Texas small businesses and consumers were victims of
NorVergence’s fraud and deceptive acts and practices and that a civil finc and penalty should
be awarded 1o the State of Texas for each such victim.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Defe ndunt, its

 officers, agents, servants, employees, and attorneys, and any other person in active concert or
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participation with Defendant shall be permanently enjoined from engaging in the following acts or

practices:

1.

(S

Engaging in any commerce in the State of Texas, including, but not limited to, the business

" of advertising, offering for sale, selling, and providing telecommunications service and

related telecommunications equipment, and charging Texas consumers for, or causing them
to be charggd for, the same.
Assigning any NorVergence equipment rental agreement (or any part thereof) where a Texas

business, consumer, person, or entity is a party thereto, to any other person, entity or finance

company.

. Enforcing, attempting to enforce, collecting or atlempting to collect any monies purportedly..
owed under any NorVergence equipment rental agrcement from any Texas consumer,.. .
-business or entity.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that all contracts :of

agreements between NorVergence and Texas consuners, lusinesses or persons are hereby declared

void ab imitio and unenforceable,

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that any consumer

financing agreements owned or held in whole or part by NorVergence shall be deemed void and

uncollectible by any person or entity.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that any NorVergence

consumer financing agreements transfe rredl or assigned to any third party after those com:mcts wete

rejected in the Bankruptey Case pursuant to 11 U.8.C. § 365 shall be deemed void and unl:ollccnlb]le

by any person or entity.

..44. -




[T IS ALSO ORDERED that to the extent that NorVergence hasa residual, comiinge‘:%:ﬂ:, or
similar right to any consumer ﬁnancijmg;. agreement not currently owned or held by NorVergence,
those agreements shall be deemed void and uncollectible as of the time that NorVergence’s ur-eéidual”
contingent, or similar xlight matures. |

IT IS A.LSO ORDERED that NorVergerncw shall notify each consumer affected by this
‘sectxon that their consumer financing agreement has been deemed uncollectible and void, entheﬂr
imimediately or in the future, as npplica,ble..

IT IS FURTHER ORDERED that Plninﬁi[‘]k‘, State of Texas, have Judgment and recover

)
from Defendant NorVergence, the sum of § /5 Z'_ bvo, - for reimbursement of attorney fees

" - and investigative costs which were incurred on behalf of the Plaintiff and which do not constitute

.. an antecedent debt with respect to this litigation.
IT IS FURTHER ORDERJEI"I that Plaintiff, State of Texas, have lud;_.,ment and recover

from Defendant NorVergence, the sum of $ / ﬁ u 690 ). % for civil fines and penalties and -

which do not constitute an antecedent debt with respect to this litigation.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, to the extent not
prohibited by bankruﬁtcy law : |
1. Defendant shall make payment of all amounis due herein to the Plaintiff by delivery of a
cashier’s cher;k or money order to the Office of the Attorney General, Consumer Protection
Division, 300 West 15" Street, o Floor, William Clements Building, Austin, Texas 78701,
Such check or money order shall be made payable 10 the Office of the Attorney General.
2. All costs df court incurred in this case are taxed against Defendant. |

3. Defendant shall pay pre-judgment and post-judgment interest on all monetary mwdrds set
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forth in this judgment as provided by law.

4, The State of Texas have all writs and processes as may be pecessary in the enforcement and

collection of this judgment.

IT1S FURTHER ORDERED, ADJUDGED, AND DECREED that all relief not expressly

granted herein is denied.
-
SIGNED this Op\ﬁ‘day of 0’5"“4 2005.
Fenlues IITM‘.‘ARESED _ <

Distriet Clerk

APR 3 9 2005 JUDGE PRESIDING
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