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TO THE HONORABLE ROSEMARY GAMBARDELLA, BANKRUPTCY JUDGE:

COME NOW those partiesin interest identified in Exhibit A hereto (* Plaintiffs’), by and through
their undersigned counsdl, and respectfully request that this Court enter judgment in their favor againgt IFC
Credit Corporation (“IFC”), Charles Forman, Trustee for NorVergence, Inc., debtor, and Access
Integrated Technologies, Inc. (*Access’) (collectively, “Defendants’), on the grounds as hereinafter set
forth.

SUMMARY OF NATURE OF CLAIMSAND FACTSASSERTED

1. By thisComplaint, Plaintiffs seek (a) a declaration that the  equipment leases’ entered into by
and between Plaintiffs and NorVergence were in fact employed as adevice to defraud Plaintiffs, and are
thus void and unenforceable asamatter of law and (b) permanent injunctive relief againgt Defendants from
enforcing the terms of those documents againg Plaintiffs.  NorVergence engaged in a scheme and
congpiracy to induce Plantiffs and other amilarly-stuated smal busness owners, to sgn five-year
agreements to obtain unlimited fixed- price voice and data communications services at discounted rates.
NorV ergence represented that these discounted rates and serviceswere available only through theuse of a
propriety and expensive NorVergence“Matrix” box that would supposedly alow them to obtain thelowest
prices for each Plaintiff on their telephone and internet services. NorVergence' s “scam” was to induce
small businessownersto execute thesefive-year “ equipment leases’ for its proprietary “Matrix” box, then
immediately assign or pledge the leases to leasing companies and other financia inditutions, which acted in

concert with NorVergence, that required Plaintiffs to pay monthly equipment renta paymentstotaling



$15,000 to $300,000. In truth, the “Matrix” box was an “off the shelf” limited utility device costing
between $400 - $1,200 that was not proprietary to NorV ergence and performed no useful function to the
gamdl-business owners with whom NorVergence contracted.

2. None of the plaintiffs, nor any of Norvergence s other 11,000 nationwide customers, currently
receive any telecommunications servicesfrom NorV ergence, which iscurrently inthe process of a Chapter
7 liquidation. However, IFC acted in concert with NorVergence to defraud Plaintiffs andisnow daming
that Plaintiffs are obligated to continue to pay the monthly lease rental payments for the usdess “Matrix”
boxes regardless of the fact that Plaintiffs did not obtain, and are not receiving, the promised locdl, long
distance, cdll phone and T-1 internet communications services that the “Matrix” box wasto provide. In
addition, Access asserts an interest in the NorVergence contracts with Plaintiffs by virtue of an aleged
security interest initsfavor againg certain assetsof NorVergence. Plantiffsare dso being threatened with
lawsuits by IFC for the aleged baances of $15,000 to $300,000 for the usdless “Matrix” boxes and
defamation of their credit and business reputations, and may be exposed to smilar ligbility to Accessiif
Access ever becomes a holder of the documents.

PARTIES

3. Pantiffs are victims of fraudulent schemes perpetrated by NorVergence and its officers,
directors, employees, agents and others as well as IFC. They are principdly smal businesses and smdl
business owners throughout the United States.

4. Defendant | FC Credit Corporation (“IFC”) isaDelaware corporation with itsprincipa place of
business|ocated at 8700 Waukegan Rd., Morton Grove, IL 60053. |FC describeditsdlf asfollows “ IFC

Credit Corporation is a specidty finance company providing codt-effective leasing to businesses



nationwide.... |FC provides services to awide spectrum of businesses. Our venture leasing servicesare
used by early-stage venture backed companies. Middle market companies with leasing requirements
exceeding $250,000 appreciate our experiencein structuring and completing transactions, while companies
with lesser needs obtain convenient pre-gpproved credit with our Emerdd Lease Line credit card.
Manufacturersand deders of equipment increase sales productivity and improve customer servicethrough
our vendor leasing services. |FC dso provides|ease funding through a nationwide network of independent
leasing brokers.” See “www.ifccredit.com”

5. Defendant Charles Formanisthe duly qudified, appointed and serving Chapter 7 Trustee of the
bankruptcy estate of NorVergence, Inc. NorVergence, Inc., debtor in the above captioned administrative
case, dthough not named as adefendant herein, converted an involuntary Chapter 11 petition filed on June
30, 2004, into a Chapter 7 proceeding, by conversion order dated July 14, 2004. NorV ergence had been
aprivaey held phone-service resdler, which was 76% owned by the “ Summer Avenue Trust” and 24%
owned by the family and friends of Thomas and Peter Salzano, was founded in 2001 by the Salzano
brothers, and waslocated at 550 Broad Street in Newark, New Jersey and incorporated under the laws of
New Jersey.

6. Defendant Access Integrated Technologies, Inc. (“Access’), is an intellectud property
company, and describesitsdf asfollows: “ Access ', Inc. wasfounded in April of 2000, by asmall group of
individua swith entrepreneurid experience and the vision to operate and grow anetwork of carrier-neutrd
Colocation or Internet Data Center facilities caled A ccessColocentersSM. Whilethe god sfor the company
have expanded beyond thisvision, it remains the cornerstone of the foundation for thefuture of Access ' in

its plan to be the globd leader in providing fully managed solutions for the storage and ddlivery of digital
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media” See “www.accessitx.comvl2_ourcompany.htm.”

JURISDICTION AND VENUE

7. ThisCourt isvested with subject matter jurisdiction over this adversary proceeding pursuant to
28 U.S.C. §81334(b) and 157(a).

8. Thisis a core proceeding pursuant to 28 U.S.C. 88157(b)(2)(A) and (b)(2)(O). Plaintiffs
hereby consent to the entry of afina order or judgment by the Bankruptcy Court inthisproceeding. 9
Venueis proper in thisdistrict and divison pursuant to 28 U.S.C. §1409(a).

FACTSCOMMON TO ALL PLAINTIFFES

10. Between 2001 and up until its involuntary bankruptcy on June 30, 2004, NorVergence
promised Plantiffs thet it would ddliver inexpensive, unlimited loca and long-distance phone, cdll phone
sarvice, and high-speed internet access to them, as well as more than 11,000 smal and medium-sized
businessesin twenty (20) states across the country.

11. NorVergence represented that it could provide unlimited locd, long distance, cdlular and
internet services to smal business owners with good credit ratings at discount prices that were below the
current (and more limited) monthly communications services that were currently being provided to the
prospective customers by other communications companies.

12. NorVergencerepresented that these discounted rates and serviceswere available only through
the use of aproprietary and expensive“Mairix” box that would supposedly alow them to obtain unlimited
locd and long distance calling with no per minute charge, high speed internet service, and unlimited cellular
phone service.

13. However, to obtain this unlimited deeply discounted and technologicaly superior service,
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NorVergence required its customersto Sgnfive-year rentd contracts* hardware and servicerentd” plans
that included the ingtalation and use of its“Matrix” box.

14. NorVergence procured telephone/telecommunications bills from the Plaintiffs, totaled their
current tel ephone/telecommunications costs, and guaranteed them that their “Matrix” solution “ unlimited”
service would be at least 10% less than their current bills from other vendors.

15. Once NorVergence determined the total new reduced fixed monthly cost for a Plaintiff’s
tel ephone/td ecommuni cations services package, they “backed out” certain minima fixed monthly service
cogts (that they arbitrarily determined and that had no relationship to their true value), such asfor “circuit
facility” (€.9., $9.99 per month) and cdlular and internet access. The remaining baance (which could
exceed 90% of thetotal monthly bill and which varied with each customer) wasthen dlocated to “rental” of
the “Matrix” box.

16. However, the“Matrix” and “Matrix SOHO” arerespectively, an 850 RCU and 2050 RCU or
amilar piece of equipment made by apublic company caled Adtran, and these same boxesare availablefor
sdein the public market for costs ranging from approximately $400 to $1,200.

17. Neither piece of equipment doesanything to makelandline phonecalsunlimited for locd, long
distance, or tall free 800 diding, or make cdlular cdls unlimited for flat rate charges. 18 The*Matrix”
isadandard T1 integrated access device (IAD), which supports voice data and video streaming over a
sngle high capacity circuit. 1AD can combine multiple services so that one line can replace multiple access
lines, and provide an Internet access device and an intra-officerouter. The Matrix SOHO does nothing to
save phone or intranet costs and does not even alow phone line connection for accessto the Internet. In

fact, for acustomer, such as any of the plaintiffs herein, the “Matrix” box is and was usdess.



19. Nonetheless, NorVergence marketed servicesto smal businesses, such as Plantiffs who did
not have a telecommunications department or telecommunications specialist anongst their Saff.

20. These“Matrix” boxeswere further usdlessto smal businesses such as Plaintiffs because the
unlimited phone and Internet services had nothing to do with the “Matrix” box. In some instances,
NorVergence never even physicaly connected the “Matrix” box to their customers telephone lines or
equipment.

21. NorVergencerequired Plaintiffsto sign five (5) year rental equipment leases for the* Matrix”
box as part of their contract for communications services. However, NorVergence and its agents separated
this monthly lease hill for the “Matrix” box apart from each customer’s hill for monthly telephone and
Internet services dthough the “Matrix” box and communications services were marketed and represented
as one complete service plan.

22. NorVergence then purported to sall and/or assign the “Matrix” equipment leases to banks,
leasng companies, and other financid ingtitutions — such as |FC -- separate from the telecommunications
services they represented that Plaintiffs were obtaining from NorVergence. In many cases, the “Matrix”
box was never delivered or inddled at the Plantiffs premises, and, even if ingaled, the phone service
promised was never connected or provided by NorVergence. In al cases, the “Matrix” box did not
provide any function for Pantiffs telecommunications services and thereby severdy injured ther
businesses.

23. Thisscandd has become the subject of national and loca media attention. On October 15,
2004, CBS did anationally broadcast exposé on the details of the NorV ergence scam and the role of the

leesng companies. Attorney Generds five (5) dates -- New Jersey, lllinois, Forida, Texas, and



Connecticut -- have launched in-depth investigations into the scanda and the roles the leasing companies
have played in the fraud perpetuated by NorVergence. The New Jersey Attorney and Attorney Generals
fromtwo (2) other stateshaveissued cease and des st ordersagang theleasng companiesto prohibit them
from collecting on the lease agreements from former NorV ergence customers, but many of them, such as
IFC, are not heeding the AGs' orders. Instead, | FC hasfiled close to 400 suitsin Cook County courtsin
the past seven (7) weeks against non-resident smal businessesand their ownersin defiance of those orders
and in atrangparent effort to evade the jurisdiction of the states of residence of the NorVergence fraud
victims

24. On October 21, 2004, the Office of the Attorney Generd of the State of FHorida filed suit
agang IFC and leven (11) other leasng companies for violations of the Forida Deceptive and Unfair
Trade Practices Act and for injunctive relief, for inter alia, demanding payments from small busness
consumers and their owners despite knowing that the contracted for goods and services were not being
provided and to enjoin them to cease their collection efforts againgt Florida smal business consumers and
their owners. (See Complaint for Inunctive Relief and Other Statutory Relief filed by State of FHorida,
Office of Attorney Genera, Department of Legd Affairs, attached hereto as Exhibit B).

25. In some cases, NorV ergence permitted itsreceivables under the contractsto become collaed
for lenders; in the ingtant case, both IFC and Access asst a security interest in Plaintiffs fraudulently
obtained contracts with NorVergence and have indicated that they will seek to hill and collect lease
payments from the Plaintiffs on the fraudulently obtained NorVergence “Matrix” lease agreements.

COUNT | —DECLARATORY JUDGMENT

26. Paintiffs incorporate by reference the averments contained in paragraphs 1 - 20 asif fully



dated herein.

27. NorVergence made materid misrepresentations of fact to Plaintiffsin order to induce themto
enter into a commercid agreement with NorVergence, i.e., -- NorVergence and its agents represented
fdsdy tothe Plaintiffsthat therenta of the*Matrix” was hecessary to obtain the deeply discounted rateson
the long-distance, cellular service, and internet service that NorVergence sold to Plaintiffs.

28. NorVergence further represented fasdy to Plantiffs that it could provide teephone and
telecommunications services a a deeply discounted rate through the “Matrix” box.

29. NorVergencefurther represented to Plaintiffsthat the“Matrix” box contained vauable, unique
and proprietary property that could route each plaintiff’ s servicesto thelowest telecommunications carrier,
and, therefore, the box was extremdy vauable and justified the high rentad payments being charged by
NorVergence.

30. Infact, the“Matrix” box was not necessary at dl for Plaintiffs long-distance, cdlular service,
and Internet services that they reasonably believed they were obtaining from NorVergence.

31. Further, the Plaintiffswere not provided with the discounted long-distance, cdlular service, and
Internet services that NorVergence and its agents represented they were able to provide. 32.
Further, the lease rentals being charged bore no relationship to thetrue vaue of the“Matrix” boxes; infact,
the boxes cost only asmdll fraction of the fraudulent, inflated rental payments charged and were worthless
to Plantiffs.

33. When NorVergence made these materid misrepresentations, it knew they were fdse, or, a
least, made such misrepresentations recklesdy without any knowledge of their truth. NorV ergence made

these materid misrepresentations with the intention that Mantiffs act upon and rely upon sad



misrepresentations. Indeed, NorVergence and its agents made these materid misrepresentations so that
Pantiffswould Sgn aleasefor avirtualy usdess gpparatus under alease that could subsequently be sold,
assigned or pledged by NorVergence to a bank, finance or leesng company for the mutua benefit and
profit of NorVergence and its agents and the banks, finance, and leasing companies.

34. The banks, finance and leasng companies paid NorVergence a facidly dubious and
questionable highly discounted price for NorVergence leases for the right to collect exorbitant and
unconscionable payments from Plaintiffs each month for the “rentd” of usdess equipment.

35. Infact, asNorVergence and |FC knew, or should have known, and intended, Plaintiffsrelied
on the materid misrepresentations made by NorVergence and its agents and signed “equipment renta
agreements’ for the worthless“Matrix” boxes from NorVergence.

36. Inthe courseof NorVergence sbusiness, NorV ergence represented to Plaintiffsthat Plaintiffs
were required to purchase the “black box” or “Matrix” to obtain the deeply discounted rates on the long-
distance, cdlular service, and Internet services that NorVergence sold to Plaintiffs. 37. NorVergence
further represented to Plaintiffs that tie NorVergence “Matrix” boxes could provide telephone and
telecommunications services a highly discounted rates.

38. Therepresentations made by NorV ergence were made with the intent that they berelied upon
by Plaintiffs

39. Because NorVergence procured the renta equipment agreements by the above described
fraudulent inducements and materid misrepresentationsregarding the vaue, use, and need for the“ Matrix,”
al sad rental equipment agreements must be declared void and unenforcegble.

40. Becausethe“Matrix” boxeshaveno function and, therefore, Plaintiffsreceived no vaue out of
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the lease agreements, these rentd equipment agreements are void and unenforcesble.

41. The contracts are void and unenforceable as against |FC because IFC knew or should have
known that NorV ergence was perpetuating a fraudulent scam on Plaintiffs, and because of their inherent
invaidity and unenforceability as a matter of fact and law; they are void and unenforcegble as agangt
Access because of their inherent invalidity and unenforcegbility as a matter of fact and law.

WHEREFORE, Faintiffs request this Honorable Court enter judgment as follows:

A. dedaing Pantiffs “Matrix” equipment lease agreements void and unenforcegble by
Defendants and any other party acting in concert with them or either of them, or who have or acquire
knowledge of the content of such declaration, and

B. granting Paintiffs such other rdlief as the Court determinesto be just and reasonable.

COUNT 11 -- PERMANENT INJUNCTIVE RELIEF

42. Plantiff incorporates by reference the averments contained in paragraphs 1 - 36 asif fully
dated herein.

43. In order to fully implement the reief sought hereinabove, Plantiffs request a permanent
injunction to prevent Defendants from assigning, transferring, further hypothecating, syndicating, sdling,
vending, collecting or suing to enforce any term of any agreement with or to collect any payments from
Plaintiffs

44. Plantiffs have a certain right to the reief sought.

45. Fantiffswill suffer irreparable injury if a permanent injunction is not issued.

WHEREFORE, Plantiffs request that this Honorable Court issue a permanent injunction:

A. Preventing Defendants from assigning, trandferring, further hypothecating, syndicating, slling,
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vending, collecting or suing to enforce any term of any agreement with or to collect any payments from

Hantiffs and

B. Granting such other relief as the Court determines to be just and reasonable.

Dated: November 1, 2004

Respectfully submitted,

HALL ESTILL HARDWICK GOLDEN
GABLE & NELSON, PC

1120 20" Street, NW

Suite 700 North

Washington, DC 20036

Td: (202) 973-1200

and
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KELLY & BRENNAN, P.C.
1800 Route 34, Suite 403
Wall, NJ 07719

Td: (732) 280-8825
Attorneys for Plantiff

By /s

ANDREW J. KELLY, ESQ.

JURY DEMAND

The Plaintiffs hereby demand atrid by jury on dl issues contained herein.

19

ANDREW J. KELLY, ESQ.
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