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2. Most Norvergence leases were signed after SEC requirement for compliance to
EITF 00-21 by May 2003.

Insurance fraud: a direct consequence of using inflated and false representations of
Norvergence equipment values.

1. CIT insurance letter states a much overstated “insured value.” This inflated
valuation is used to charge CIT customers monthly insurance premiums as well
as to declare equipment values to insurance companies for coverage.

2. Lack of correlation between “insured values” and premium amounts strongly
suggest CIT gave a different set of valuations to their insurer than the “insured
value” lessees were told to give their own insurers. This disturbing discrepancy
of valuations contradicts leasing company’s position that they had no idea about
the Norvergence equipment’s value.

a. Sample of 10 CIT leases shows Insured Values and premium amounts do not
correlate.


asrlab
Underline

asrlab
Underline

asrlab
Underline

asrlab
Underline

asrlab
Underline

asrlab
Underline

asrlab
Underline

asrlab
Underline

asrlab
Underline

asrlab
Underline


b. Second chart shows another way of looking at the same comparison

c. Comparison of eight CIT leases with total lease amounts and equipment costs
included

d. Comparison chart showing 5 cases of the Matrix SOHO showing no
correlations between lease amount and premium

e. History of CIT’s Solicitation of Insurance to Lessees

f. Insurance letter claims “reimbursement”. However, using formula provided
by CIT insurer reveals high profit.

I1. Background Documents
A. Two paths taken

1. Fall on sword: TCF Leasing Co. settles with State Attorney Generals for 100%
forgiveness of lessee’s debt
2. Fight - CIT SEC reporting discloses lawsuit and charge-offs
- Transcript of court proceeding giving CIT’s and Delage Landen’s defense.

B. Norvergence Approach

1. Emphasis of Nortel Networks and Quest partnerships shown in fax cover sheet

2. Deal Package Preparation checklist illustrates Norvergence’s sales program.

Documents cite the two basic types of equipment Norvergence offered; A. The

Matrix T1 Box, and the Matrix SOHO Box

Form requesting switch to Quest service

4. “National Conversion Assistance Program” gave customers money to pay
disconnect penalties to other providers.

5. Comparison chart, post analysis of lessee’s phone bills, illustrates savings. In this

case there were no savings.

Norvergence Credit Application

Matrix T1 Non Binding Services Application that is binding

Matrix T1 Non Binding Hardware Application that is binding

. CIT credit approval

10. Equipment Rental Agreement, page 1 and page 2

11. Norvergence Monthly invoice for “Services”

12. CIT monthly invoice for Equipment and Insurance

w

©CoN>

C. Norvergence sends CIT Documents
1. Cover sheet citing “CIT team” (was there a segregated CIT operation set up to
process Norvergence leases?)
2. Norvergence Invoice with Schedule A spec sheet
3. Delivery and Acceptance certificate

IVV. Conclusion
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Norvergence
Telecommunications
Company

Start-up 2002-2003

Portfolio: $200 million volume
11,000 equipment leases sold to small businesses in 14 states
(Each lease $10,000-$340,000; for equipment that cost only $200-$1,550)
Approximately 20 Major Leasing Companies Participated

Lessee’s Perspective: Lessor’s perspective:
Norvergence as partner with Nortel and Quest Norvergence offered equipment leases

Lessees with AAA credit
Buzz: 18% plus rate over 60 month term

e Offered services to AAA credit small
businesses

e Required signing separate equipment High volume
and service contracts Received equipment invoices and spec sheets
e Provided no equipment manufacturers for 2 types of equipment: Matrix SOHO and
Information; no offer to purchase Matrix T1
Norvergence

Bankrupt by Summer 2004



Outline for Equipment Leasing Assn. Comments

March 10, 2005 Meeting
SESSION: COMMON METHODS TO PREVENT FRAUD
AND MITIGATE INVESTOR CONCERNS ABOUT
TRANSACTIONS "GOING BAD" OR BANKRUPTCY

The Role of Leasing Companies in the Norvergence Fraud

Leasing Companies’ Defense
they stated in Court:

1. Leasing companies did not know the

Norvergence equipment value; they were not
required to know; and they had no expertise in

order to know.

2. Leasing companies only concern and
expertise is customer credit.

Two Areas of Exposure for
Leasing Companies:

1. SEC violations
o SEC requirement to establish
rigorously determined fair value of
multiple deliverables (EITF 00-21)
¢ SEC charged Xerox with fraud for
bundling services with equipment.

2. Insurance violations
eFalse declarations of equipment values
to insurers; false “insured values” used
to determine premiums and profits
charged to lessees.
ePremium amounts not correlating to
insured values in sample study.



FOREWORD

I intended this report, a supplement to my talk, to be used as a definitive set of publicly
available documents needed for review of the Norvergence leasing case. The Table of
Contents provides a context for understanding the relationships among the documents.
When documents are not included in total, links are provided following the excerpts.

Unless a lessor or lessee was directly involved with Norvergence, no details have been
available to the leasing community beyond snippets in the press, hearsay or rumors. My
hope is that this invaluable collection of primary source materials will serve to generate
other case studies and industry-wide introspection.

INTRODUCTION

Press and Online discussions mention that Norvergence equipment was leased for 10 to
100 times its value. In essence, the comments read: “Is it true?” “How could this
happen?” “How could equipment worth $200 be leased for $28,000 or $75,000 ?”

Similarly unbelievable are the claims of leasing companies, found in court transcripts,
that they had neither the knowledge, expertise or obligation to know the value of the
Norvergence equipment before purchasing $200 million worth of leases.

I have taken several critical steps to unpack this fascinating and illogical situation. The
first act was to commission a top-notch telecommunication appraiser to do a retrospective
valuation of the Norvergence Matrix Boxes. The result of this appraisal is included in this
report. To my knowledge, my post hoc fair market valuation (FMV) was the first
comparison and residual analysis ever done. Two hundred million dollars apparently
were sent to Norvergence at the inception of the Matrix Box leases, without any
determination of market comparables or residual value.

In the pursuit of the truth, my second critical step was to research leasing companies
claims of ignorance regarding the Matrix Box values. What might be possible motives for
leasing companies to turn a blind eye to Norvergence equipment values? For answers, |
pursued UCC 2a-103 and IRS codes, and SEC, FASB Statement 13 and GAAP
accounting rules. | asked the authors or enforcers of these regulations, “What are the
requirements for public companies for due diligence and reporting asset values when
booking leases?”

After hearing the facts and circumstances in the Norvergence case, one senior accountant
and expert in leasing advised me to look at the 2002 SEC Enforcement Action against
Xerox. ( http://64.233.161.104/search?q=cache:oYiqgcnni8J:
www.sec.gov/news/headlines/xeroxsettles.htm+sec+xerox+restated+financials&hl=en)




The SEC charged Xerox with fraud due to the improper reporting of revenues. By
booking services, interest and equipment under a lease without differentiation; services
that should not have been recorded as income until delivery appeared at lease inception.
From the perspective of the SEC, the result of Xerox artificially accelerating earnings
was a false boost in present Xerox stock values, which would result in a future low that
stockholders could not foresee (based on the fact that services rendered later will show no
earnings as this income was booked years earlier).

Leasing companies’ accountants and auditors, if not their management, would have
known the Xerox case and the resulting EITF 00-21 requirements. KPMG Bulletins and
Softrax, a revenue management consulting service, flagged the importance of separation
of multiple deliverables and the SEC requirement for determination of fair market values
with “vendor specific objective evidence.” The Softrax web site states, “Understanding
this new guidance (EITF 00-21) in detail will be critical for all finance and accounting
professionals, as the SEC continues to rigorously enforce implementation of new revenue
recognition guidelines.” See links:

http://64.233.161.104/search?q=cache:OwY pEakph_oJ:www.us.kpmg.com/RutUS_prod/
Documents/12/June03_12.pdf+fasb+statement+13+leasing&hl=en and
(http://www.softrax.com/news/press_releases/article/default.asp?release=063,
respectively.

From May 2003 on, all leases must be rigorously unbundled and deliverables properly
allocated using EITF 00-21 “tests.” The fact of having done two leases-- one for services
and one for equipment, as is done by Norvergence—offers no reprieve from this
requirement. On page one, EITF 00-21 specifically cites, “In applying this Issue, separate
contracts with the same entity or related parties that are entered into at or near the same
time are presumed to have been negotiated as a package and should, therefore, be
evaluated as a single arrangement in considering whether other are one or more units of
accounting.” See http://www.iasplus.com/resource/00-21_draft.pdf .

After learning about the Xerox scandal and EITF 00-21, | selected one Norvergence lease
($477. 35 x 60 Months) and had an accountant create a spread sheet for a finance lease,
using my best guess of how leasing companies booked the Norvergence leases:
Norvergence’s inflated equipment cost ($22,655 cost), the interest rate stated on the
credit approval (0.02079 rate ) and the assumption of no residual value.

In order to create a comparison, | had the accountant take this same lease information and
create a second spreadsheet allocating the separate income streams in compliance with
EITF 00-21. The fair market value my expert determined through product and market
analysis ($2,887 for two) and the same total interest amount ($5,986) were subtracted
from the total Finance lease ($28,641). Using the same assumption of no residual value,
the remaining amount ($19,555) was allocated as services.

Services were obviously conflated into the Norvergence Equipment lease, resulting in the
absurd variation among customers leases (ranging from $10,000 to $340,000) for the
identical equipment whose FMV was, approximately, either $200 for a Martix SOHO, or
$1550 for the Matrix T-1. The Norvergence documents included in this report show that
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this wide range of equipment lease prices for customers were calculated from the running
history of phone bills that potential lessees were required to submit for the Norvergence
“technical experts” in order to create a “cost saving analysis.” The resulting analysis
compared past monthly phone charges with future Norvergence savings. The higher the
monthly phone bills in the lessees’ history; the higher the Norvergence lease payment.

When properly separating the FMV of the Norvergence equipment and services, as in my
previously mentioned accounting experiment, the reason for unbundling earnings
immediately becomes apparent. With improper bundling, the first-year entry earnings are
booked at $19,992; whereas the proper EITF 00-21 timing of revenue $4,348 indicated a
significant reduction of income by $15,644 ($19,992 minus $4,348). The swing between
the two scenarios is a difference of 360%, or four times, which equals the difference
between $50 million and $200 million, when writ large.!

Since commissions and bonuses are based on sales volume, leasing companies sales and
marketing people had a motive to push through the purchase Norvergence leases. Using
my appraiser’s valuations of the Norvergence Matrix Boxes, $17,600,000 is the most
volume that 11,000 leases could generate. It was only when services were illegally
conflated with the $17,600,000 equipment cost that the Norvergence deal became a $200
million “equipment lease” portfolio. Clearly, services were the bulk of the portfolio when
FMV’s were used to judge services and equipment.

If services were properly allocated in Norvergence leases, as in my accounting example,
income dribbles in over the five-year term. Slow and gradual income, over a five-year
term, exposes both the reason why a leasing company would not reasonably advance
monies to vendors for future services, and why sales and marketing people would
appreciate the benefit of hiding services in the books as sales. Revenues generated from
$200 million in sales of equipment glow as immediate earnings and a quick return on
cash invested; in compassion, monies advanced to vendors for services creates an
immediate reduction of first-year earnings that can only be added gradually as income
over future reporting periods.

By bundling services and equipment, sales and marketing people can have their cake and
eat it too. In other words, they could create the higher and immediate volume (and higher
bonuses and commissions) by conflating services and equipment with the benefit of high
first-year earnings. However, the negative effect of leasing companies buying and
improperly booking the Norvergence leases is analogous to the SEC claims against
Xerox.

1 As the leases ranged from $10,000-$340,000, and the real equipment cost was either $200 or $1550, the
actual percentage difference between what was leasing companies booked as 1st year income, and what
they should have been booked, is likely much higher than 360% within the context of the entire $200
million Norvergence portfolio. (The basis for the 360% was made from one $28,641 lease that included two
Matrix units at $3,100. Typically, Norvergence leases had only one Matrix Box at $200 or $1550. The
sample lease total of $28,641 was in the lower part of the range of lease amounts [$10,000-$340,000]
within the entire Norvergence lease portfolio of 11,000).



The first-year glow of booking future earnings in the Norvergence leases results in a
continuing series of losses that will follow over the next four years of the five-year term.
My one lease example shows that: The first year is $19,992 earnings: the next four years
are losers: the second year ($2,849) ; the third year ($3,257); the fourth year ($3,705); the
fifth year ($4,195). Now multiply one lease times 11,000 leases to get an idea of the over-
all scale, impact and outright distortion within the 200 million dollar portfolio created by
leasing companies improperly reporting services as first-year revenue.

Leasing companies that normally do not finance services, and insurance companies that
typically do not insure services were, in fact, leasing and insuring services in the
Norvergence leases. This departure from leasing and insurance company practices
directly results from violations of SEC EITF 00-21’s requirements for “objective and
reliable evidence of the fair value of the undelivered item(s).”

See http://www.iasplus.com/resource/00-21_draft.pdf .

EITF 00-21, Number 16, specifically states the criteria leasing companies need to use for
the determination of FMV and VSOE in their leasing:

16. Contractually stated prices for individual products and/or services in an
arrangement with multiple deliverables should not be presumed to be
representative of fair value. The best evidence of fair value is the price of a
deliverable when it is regularly sold on a standalone basis. Fair value
evidence often consists of entity-specific or vendor-specific objective
evidence (VSOE) of fair value. As discussed in paragraph 10 of SOP 97-2,
VSOE of fair value is limited to (2) the price charged for a deliverable
when it is sold separately or (b), for a deliverable not yet being sold
separately, the price established by management having the relevant
authority (it must be probable that the price, once established, will not
change before the separate introduction of the deliverable into the
marketplace). The use of VSOE of fair value is preferable in all
circumstances in which it is available. Third-party evidence of fair value
(for example, prices of the vendor's or any competitor's largely
interchangeable products or services) is acceptable if VSOE of fair value is
not available.

Within the context of EITF 00-21, the insistence of leasing companies that they did not
know the values of the Norvergence “Boxes” offers proof that these public companies
committed the same type of fraudulent reporting of revenues as Xerox did. (See Court
Transcript, page 114 in this Report). If they did not know the fair value of the equipment,
then leasing companies obviously did not follow the proper SEC valuation and
accounting procedures in EITF 00-21 stated above.

The SEC description of their case against Xerox sounds eerily similar to the Norvergence
case. Like Norveregnce, Xerox’s scheme centered around a “box.” The SEC web site
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http://www.sec.gov/news/headlines/xeroxsettles.htm states, under a headline dated April
11, 2002:

Xerox Settles SEC Enforcement Action Charging Company with Fraud, Agrees to Pay
$10 Million Fine, Restate Its Financial Results and Conduct Special Review of Its
Accounting Controls

The complaint alleges that several of the accounting actions related to
Xerox's leasing arrangements. Under these arrangements, the revenue
stream from Xerox's customer leases typically had three components: the
value of the "box," a term Xerox used to refer to the equipment; revenue
that Xerox received for servicing the equipment over the life of the lease;
and financing revenue that Xerox received on loans to its lessees. Under
GAAP, Xerox was required to book revenue from the "box" at the
beginning of the lease, but was required to book revenue from servicing and
financing over the course of the entire lease. According to the complaint,
Xerox relied on accounting actions to justify shifting more lease revenue to
the "box," so that a greater portion of that revenue could be recognized
immediately.

My third step involved analysis of the problems of fraud that results when leasing
companies provide false insured values to insurance companies, and naming themselves
payees for any losses of Norvergence equipment. This fraud is compounded by charging
lessees insurance premiums and profits based on these false and inflated equipment
valuations. Leasing companies’ internal controls for compliance with the SEC accounting
EITF 00-21 rules for the accurate establishment of equipment’s Fair Value would have
prevented these insurance violations.

Any questions or comments? Please phone 212-925-8812 or email rrs@asrlab.org. A
final version of this report will be placed on the Art Science Research Laboratory web
site, wwwe.asrlab.org.
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Comparison of Lease Amount
and Novergence's Equipment Cost

B Lease Amount

Equipment Cost
(%)

30,000 28.767.00

26,601.00
26,231.40
21,902.00
20,000
18,360.60
12.363.60
11,617.80
10,000
1550 1550
200 200 200 200 200

Scott Bernard Bill Jerri Mike Paul Donna




Comparison of Finance Lease Accounting, Using One Norvergence Lease:

Bundled versus Unbundled Accounting Methods

Lease terms:
Monthly payments
Monthly payments
Total lease payments

Lease payment allocated to equipment
Interest receivable

Unearned service revenue

Total lease payments

Depreciable cost of equipment

Year 1

Gain (loss) at initiation of lease on equipment
Interest earned

Depreciation of equipment (straight line - 5yr)
Service revenue earned

Net income on leasing

Year 2

Gain (loss) at initiation of lease on equipment
Interest earned

Depreciation of equipment (straight line - 5yr)
Service revenue earned

Net income on leasing

Year 3

Gain (loss) at initiation of lease on equipment
Interest earned

Depreciation of equipment (straight line - 5yr)
Service revenue earned

Net income on leasing

Year 4

Gain (loss) at initiation of lease on equipment
Interest earned

Depreciation of equipment (straight line - 5yr)
Service revenue earned

Net income on leasing

Year 5

Gain (loss) at initiation of lease on equipment
Interest earned

Depreciation of equipment (straight line - 5yr)
Service revenue earned

Net income on leasing

Totals

Gain (loss) at initiation of lease on equipment
Interest earned

Depreciation of equipment (straight line - 5yr)
Service revenue earned

Total income on leasing

477.35
60
28,641
Bundled Unbundled and Profit
Deliverables EITF 00-21 Compliant Increase Profit %
Scenario 1 Scenario 2 (Decrease) Increase
22,655 3,100
5,986 5,986
19,555
28,641 28,641
22,655 22,655
22,655 3,100
1,868 1,868
(4,531) (4,531)
- 3,911
19,992 4,348 15,644 360%
1,682 1,682
(4,531) (4,531)
- 3,911
(2,849) 1,062 (3,911) -368%
1,274 1,274
(4,531) (4,531)
- 3,911
(3,257) 654 (3,911) -598%
826 826
(4,531) (4,531)
- 3,911
(3,705) 206 (3,911) -1899%
336 336
(4,531) (4,531)
- 3,911
(4,195) (284) (3,911) 1377%
22,655 3,100
5,986 5,986
(22,655) (22,655)
- 19,555
5,986 5,986 - 0%
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Appraisal Report

DMC Consulting Group (DMC) presents the following retrospective desktop summary appraisal as
an gpinion of value of high-tech network communications equipment. The equipment was leased to
over 11,000 small to medium sized companies across the United States in 2003 and 2004. This
appraisal will only look at 10 sample leases for two models of NorVergence Matrix Network
equipment. The following is a list of the documents submitted to DMC for review by Rhonda

Shearer.

e Sample Equipment Rental Agreement Schedule of payment amount and terms
e  Equipment Schedules from NorVergence

e Invoices for the NorVergence equipment.

This sample portfolio was appraised for a fair market value as of the invoice date and a forecasted
fair market residual value for each year out to 60 months from the invoice date. The detail listing of

the equipment appears in Exhibit 2. A summary of the sample company lease information can be

found in Exhibit 1.

A retrospective appraisal means that only knowledge available as of the appraisal date, which is the
invoice date of the equipment in question, can be used to determine the gpinion of value. Knowledge

of what has happened after that date did not influence the values stated in this appraisal.

Overview of Report

This appraisal report identified the assets in question and determined the fair market value on the
invoice date and the forecasted an end-user fair market value 60 months from the forecasted date.
Adherence to the code of ethics and the requirement and standards of Uniform Standards of
Professional Appraisal Practices and the conduct of an appraiser as a member of the American

Society of Appraisers is strictly followed for the creation of this report.

Purpose and Use of the Appraisal

The purpose of this appraisal is to provide a retrospective independent valuation opinion with regard to
the end-user fair market value and forecasted fair market residual value. This will be done through
the use of researching the marketplace and applying my 18 years of residual value forecasting

expertise. This report should be used as an gpznion of value as of the appraisal dates for the assets



listed. This report will be used in a presentation to the Equipment Leasing Association by Rhonda

Shearer.

The end-user value is the price the user would pay to a vendor, computer broker or lessor for the
equipment in an arms length contract subject to the definition of Fair Market Value (FMV) listed
later in this report. This valuation does not take into account for freight and installation of this type
of equipment. The End-User valuation represents on average what the user can expect to pay for

like equipment in the specific timeframe requested.

Objective and Valuation Date of Appraisal
The objective is to give an gpinion of value as of the appraisal dates in the detail listing in Exhibit 1 the

Summary and Exhibit 2 the Equipment Detail.

Definition and Premise of Value
“End-User Fair Market Value “ (FMV) is defined as the price that the equipment should bring in a
competitive and open market under all conditions requisite to a fair sale, the buyer and seller each
acting prudently and knowledgeably, and assuming the price is not affected by undue stimulus.
Implicit in this definition are the consummation of a sale as of a specified date and the passing of title
from seller to buyer under conditions whereby:
1. buyer and seller are typically motivated;
2. both parties are well informed or well advised, and acting in what they consider their best
interests;
3. areasonable time is allowed for exposure in the open market;
4. payment is made in terms of cash in United States dollars or financial arrangements
comparable thereto; and
5. the price represents the normal consideration for the property sold unaffected by special or

creative financing or sales concessions granted by anyone associated with the sale.

For purposes of this valuation freight and installation are not included in the value of the

equipment.

Description of Subject Computer Assets
The subject computer assets are listed in Exhibit 2. Portfolio Analysis - Detail. The Matrix 2001 and
Matrix 2003 were purchased by NorVergence from Adtran, a tier 1 manufacturer of networking

equipment, for sale to medium and small businesses needing expanding telephone requirements. It is
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estimated that NorVergence purchased approximately 11,000 Adtran Total Access 850 units with six
interface cards in each chassis (see Exhibit 4 for a description of the Adtran equipment) and
leased/trented the equipment to lessees across the United States from early 2003 to mid 2004. The
Matrix equipment consisted of the basic chassis and usually one to three interface voice cards along
with the firmware to operate the equipment. NorVergence created their own equipment marketing
and description piece and that can be reviewed in Exhibit 3 along with a sample NorVergence

invoice.

There was no inspection of the assets listed. A review of the documentation mentioned earlier
provided the information used for the analysis. It is assumed that:
o The equipment was in working order and certified to perform the functions for which it was intended.
o The equipment was up to its curvent engineering level
o The equipment was used for normal business applications.

o The equipment wonld be available for service

Approaches to Value
The generally accepted approaches to tangible personal property valuation include the income
approach, cost approach and the market approach. The following outlines these various approaches

to value.

Income Approach

The income approach considers value in relation to the present worth of anticipated future benefits
derived from ownership and is usually measured through the capitalization of a specific level of
income, (i.e. net income or net cash flow). The net income or net cash flow is projected over an

appropriate period and is then capitalized at an appropriate capitalization or discount rate.

While the cost approach and the market approach are readily applicable in many situations of
computer equipment valuations, the income approach is less frequently applied since it is usually

difficult to isolate a unique income stream.

Cost Approach
The cost approach is that approach which measures value by determining the current cost of an asset
and deducting for the various elements of depreciation, physical deterioration and functional and

economic obsolescence. This approach is based on the proposition that the informed purchaser
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would pay no more for computer equipment than the cost of producing substitute equipment with

the same utility as the subject asset from the same manufacturer.

The main definitions of cost are reproduction cost and replacement cost. Reproduction cost
considers the construction of an exact replica of the asset. Replacement cost considers the cost to

recreate the functionality or utility of the subject asset.

The cost approach commonly measures value by estimating the current cost of a new asset, and then
deducts value for various elements of depreciation, including physical deterioration and functional
and external obsolescence to arrive at “depreciated cost new”. This “cost” may be either
reproduction or replacement cost. The logic behind this method is that an indication of value of the
asset is its cost (reproduction or replacement) less a charge against various forms of obsolescence

such as functional, technological and economic as well as physical deterioration if any.

Thus: Current Cost of Replacement or Reproduction New
Less: Physical Deterioration

Less: Functional Obsolescence

Less: External Obsolescence

Results in: Fair Market Value

The availability and cost of the substitute asset is directly affected by shifts in the supply and demand
of the utility. Utility may be measured in many ways including functionality, desirability, etc. Costs
typically include the cost of all material, labor, overhead, and entrepreneurial profit (or return on the

investment in the subject tangible personal property).

Market Approach

The logic behind the market approach for computer equipment is that a prudent investor can go to
the marketplace and purchase an exact copy of the asset with the same features and/or functionality
built by the same manufacturer. Analysis of recent sales and/or asking prices of comparative
computer assets are the basis used to establish market values for current fair market value of used

equipment.

In the market approach or sometimes also called the “sales comparison” approach, recent sales and
offering prices of exact copies and/or similar assets are gathetred to atrive at an indication of the
most probable selling price of the asset being appraised. The basic procedure is to gather data,

determine the features to be compared, and apply the results to the subject. Along with this data and
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historical data about the same product, a depreciation curve can be established to predict a residual

value for this and similar products.

The market approach is considered to be the best method to estimate the current and future value of
computer assets, especially when an actual secondary market exists and there is data available to
provide a good indicator of value for the asset. There is enough data available from the marketplace

to provide a good basis for defining value for the assets under question.

Appropriate Method - Methodology
Of the various “Approaches to Value” available, the Market Approach is the appropriate method

of valuing this portfolio of equipment.

The Income Approach considers value in relation to the present worth of future benefits of
ownership. It is not usually applied to individual items of equipment since it is difficult, if not
impossible, to identify individual income streams. If you assemble a group of individual machines to
produce a product, in aggregate, they generate income for the business. So by using an income
approach, we could value the aggregation of assets that generate this income. However, it is very

difficult to gather and isolate the appropriate information needed for this type of appraisal.

The Cost Approach is based on the proposition that the informed purchaser would pay no more for
a property than the cost of reproducing a substitute property from the same manufacturer with the
same utility as the subject property. It considers that the maximum value of a property to a
knowledgeable buyer would be the amount currently required to construct purchase a new asset of
equal utility. This approach should not be used because the cost to Reproduce and/or to develop
and re-engineer an exact Replacement would be more than a unit purchased in the secondary
marketplace, plus the identification of the specific percentages to apply for physical, functional and

economic depreciation.

Equipment Analysis Facts

To better understand the forecasting of residual values it is necessary to explain the methodology and
techniques used in the analysis of used equipment market values. The terms outlined below are
integral to the methodology used in the development of a depreciation curve to predict the future

residual value of the portfolio of equipment.
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First Ship Date: This date represents the first date the equipment was shipped by the
vendor to an End-User. The actual month the first system ships starts the depreciation
curve for that particular family of equipment. The date is then rounded to the nearest

quarter. i.e. July 15, 2001 ship date becomes 3Q01.

About the MATRIX 200X and Adtran TA 850 Networking Switch/Router

The NorVergence MATRIX Switch/Router is a private label white box. The NorVergence
equipment is an Adtran Total Access 850 Switch/Router that NorVergence affixed their own label
over the Adtran equipment and then proceeded to rent this equipment to small and medium size
lessees across the United States. The Adtran TA 850 is an integrated access device designed for cost-
effective deployment of voice and data services at the customer’s premises. The Total Access 850
benefits enterprise customers as well as integrated communications providers, such as CLECs
(Competitive Local Exchange Carrier ), ILECs ( Incumbent Local Exchange Carrier)and ISPs
(Integrated Service Providers), who require a customer premises device that integrates voice and data
functions, and provides a viable migration path from TDM (Time Dependent Multiplexing) to
packet-based technology, The Adtran Total Access 850 features remote management, an integrated

IP (Internet Protocol) router, and special services slots.

Total Access 850 is a modular device with two common slots and eight access slots. Common cards
required for operation are a power supply unit (PSU) and system control unit. Additionally various
interface cards can be added to the device for solutions required by the customer to run their

business. The metal chassis is small compact and requires a minimum of rack space.

NorVergence also sold a SOHO (Small Office Home Office) telecom unit that was purchased from
Adtran. The unit was the Adtran 2050.

NorVergence Marketing Plan

The NorVergence lease or invoice and sample rental agreement, see Exhibit 3, rented the equipment
to the lessee or renter for 60 month terms, with 120 day notice for termination and would allow the
renter to purchase all of the equipment only if NorVergence wanted to grant that option to the
renter. These leases or rental contracts were then assigned to various lending institutions including
but not limited to CIT-Technologies Financing Services, Insight Financial, Commerce Bank, Popular

Leasing, Sterling National Bank and OFC Capital.
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DMC Fair Market Value Report Analysis

I have been publishing a Fair Market Value Reports since 1985 and they are currently published by
Computer Economics, Inc where I am the president. While the Computer Economics Network
Communications Report did not specifically track the Adtran TA 850 in 2003 and 2004, I have a
library of information for used equipment from brokers/dealers and lessors around the country. I
have researched the information for the value of the Adtran equipment by talking to brokers/dealers,
Adtran partners and others familiar with the equipment and from the following sources to determine
the gpinion of value:

e The Processor

e Compu-Mart

e Telecom Manager

e Computer Manager

The data used by Computer Economics for the reporting of current market values for the computer
industry has come from various brokers and lessors within the industry. The Computer Economics
reports have been an integral part of the computer marketplace since 1985 (formerly Daley

Marketing Corporation) with the first publication of the IBM Market Value Report.

The use of the computer broker information as opposed to end-user information is used to avoid
reporting on hidden costs that could be included in a quote from an end-user and distort the real fair
market value. Sales reports from different end-users may include different soft costs that will distort
the fair market value. Because the marketplace allows one broker to sell a machine to another broker
without soft costs such as free rent, systems help and/or software, this has become the basis for the

fair market value reports.

Computer Economics utilizes the broker information as the basis for its reports and then adds a
gross margin to arrive at an End-User FMV. The gross margin is derived from conversations with
computer brokers, dealers, lessors and past experience with Computer Economics. The gross margin
can vary depending on the equipment and the cost of the equipment but represents what can be
expected by the sale of equipment from a broker, dealer or lessor to an end-user. This same

approach to the market value reports is extended to the Residual Value Reports.
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Estimated NorVergence
Adtran Equipment Purchase Price — Chassis plus 6 | Purchase Price — Discount 25%
Interface Cards off List Price
Total Access 850 $3,491
Part # 4203376124 Chassis $2,153 Chassis $1,615
6 cards at $223/ea Cards $167/ea
$1,338
2050
N/A $345 $269

Figure 1. Determination of Value.

Historical Information - Residual Value Analysis

The reporting of fair market values for future residual values is very dependent on the preparation
and analysis of current and past market value information. The first ship dates of equipment and the
rumors and predictions of what the vendor will do in the future affect residual assumptions. Also

factored into the analysis is the projected economic life of the product.

Analyzing the year-to-year market value performance is another important step in the analysis and
determination of residual values. The forecaster must take into account the fair market values for the
same or like equipment, factor in the rumors of upcoming announcements and the reputation of the
manufacturer and service provider. In this case NorVergence has affixed its own label to the
equipment and the service capabilities appear to be an unknown. Even though the equipment is
manufactured by Adtran it is not know if Adtran will offer service contracts or repair setvice for the
equipment. Therefore I am valuing the equipment as tier 2 which means that the value will be ten

percentage points below that of comparable Adtran TA 850 and Adtran 2050 equipment.

Conclusions of Value - Summary
The portfolio consisted of NorVergence MATRIX 2001, MATRIX 2003 and MATRIX SOHO
equipment. The following represents a summary of conclusions from Exhibit 2. See Exhibit 1 for a

detailed year by year decline rate in the value of the equipment.
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Estimated
NorVergence
Purchase Price

from Adtran
includes the
basic chassis at

$1,615 plus
appropriate
number of Forecasted
voice cards at | Estimated End- End-User
$167 each User Fair Fair Market
(Except SOHO | Market Value Value 60
NorVergence Unit) on Invoice Months from
Lessee/Renter Invoice Date Equipment Date Invoice Date
Company .
A April 2003 Matrix 2001 Chassis and $1,604 $53
one card
Company U
B June 2003 Matrix 2001 Chassis and $1,696 $58
two cards
Company e
C July 2003 Matrix 2001 (2)Chassis $2,887 $107
and two cards
Company $2,228
D August 2003 Matrix 2001 Chassis and $1,650 $63
three cards
$1,782
Company December Matrix 2003 | Chassis and $1,604 $53
E 2003
one card
Company Lt
F January 2004 Matrix 2003 Chassis and $1,550 $53
one card
Company s
G January 2004 Matrix 2003 Chassis and $1,550 $53
one card
Company o2
H March 2004 Matrix 2003 Chassis and $1,443 $53
one card
Company $1,782
I April 2004 Matrix 2003 Chassis and $1,390 $53
one card
Company $1,782
April 2004 Matrix 2003 Chassis and $1,390 $53
J one card
Company Decemder | Matrix SOHO $345 $269 $10

Figure 2. Summary of Conclusions — NorVergence Equipment.
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Estimated End-

Difference in

User Fair value from
NorVergence Market Value | invoice to Fair
Invoice on Invoice Market Value
Lessee/Renter Invoice Date Amount Date Date
C"mj{’any April 2003 $20,118 $1,604 $18,514
C"“g’a“y June 2003 $20,749 $1,696 $19,053
C"“g"“‘y July 2003 $22,655 $2,887 $19,769
CO“B’ any August 2003 $55,914 $1,650 $54.264
Company December $9,185
: 5003 $10,788 $1,604
C"“g’a“y January 2004 $10,554 $1,550 $9,003
ComGPa“y January 2004 $10,358 $1,550 $8,808
C"“;ll’any March 2004 $5,968 $1,443 $4,525
C"mIPa“y April 2004 $20,754 $1,390 $6,109
CO“‘JPa“y April 2004 $20,754 $1,390 $19,364
Company December
b oo $13,592 $269 $13,323

February 2005
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Figure 3. Financial impact — NorVergence sales price compared to estimated Fair Market Value.

10



The information contained in this retrospective desktop letter appraisal is to be used as a guide in

formulating fair market values for the computer equipment listed. All estimates of value presented in

this report are the appraisers considered opinion.

Sincerely,

Peter Daley, ASA
Accredited Senior Appraiser

DMC Consulting Group

61 Wentworth

Newport Beach, CA 92660
949-737-7780

February 2005
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Assumptions and Limiting Conditions

I certify that, in the preparation of this report and to the best of my knowledge and belief:
The statements of fact contained in this report are true and correct.

The reported analyses, opinions, and conclusions are limited only by the reported assumptions and limiting
conditions, and are my personal and unbiased professional analyses, opinions, and conclusions.

I have no present or prospective interest in the property that is the subject of this report, and I have no
personal interest or bias with respect fo the parties involed.

My compensation is not contingent on an action or event resulting from the analyses, opinions, or conclusions
in, or the use of, this report.

My analyses, opinions and conclusions were developed, and this report has been prepared, in conformity with
the Uniform Standards of Professional Practice.

No one else has provided significant professional assistance in the preparation of this report.

This valuation report is prepared solely for the purpose stated herein and is accurate to best of my knowledge
and belief. No other purpose is intended or should be inferred.

DMC renders no gpinion as to the legal owner of the equipment and is not aware of any tax liens of
encumbrances of the property

I understand that 1 may be called upon to offer expert testimony regarding this independent valuation opinion.

Date

Peter Daley, ASA
Accredited Senior Appraiser
DMC Consulting Group
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Exhibit 1. Summary of Lessee/Rental End-Users
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NorVergence Equipment Summary

Forecasted
Estimated Fair Fair
Matrix NorVergence Fair Market Fair Market  Market Market
NorVergence Purchase Price  Value on Fair Market Fair Market Value Value Value
Switch Card NorVergence | from Adtran on Invoice [Value after one Value after | after three = after four = after five

Lessee: Equipment Qty Invoice Date Invoice Amount: Invoice Date Date year two years years years years
Company A 2001 1 4/2/2003 $20,118 $1,782 $1,604 $713 $410 $249 $143 $53
Company B 2001 2 5/30/2003 $20,749 $1,949 $1,696 $780 $448 $273 $156 $58
Company C 2001 2 7/1/2003 $22,655 $3,564 $2,887 $1,426 $820 $499 $285 $107
Company D 2001 3 8/21/2003 $55,914 $2,116 $1,650 $846 $487 $296 $169 $63
Company E 2003 1 12/23/2003 $10,788 $1,782 $1,604 $713 $410 $249 $143 $53
Company F 2003 1 1/13/2004 $10,554 $1,782 $1,550 $713 $410 $249 $143 $53
Company G 2003 1 1/21/2004 $10,358 $1,782 $1,550 $713 $410 $249 $143 $53
Company H 2003 1 3/3/2004 $5,968 $1,782 $1,443 $713 $410 $249 $143 $53
Company | 2003 1 4/5/2004 $7,499 $1,782 $1,390 $713 $410 $249 $143 $53
Company J 2003 1 4/14/2004 $20,754 $1,782 $1,390 $713 $410 $249 $143 $53
Company K 2003 SOHO 1 12/9/2003 $13,592 $345 $269 $138 $79 $48 $28 $10
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NorVergence Equipment Summary

Difference in
Fair Market| value from Difference in
Matrix NorVergence @ Valueon | NorVergence @ value from
NorVergence NorVergence | Purchase Price Invoice invoice NorVergence
Lessee: Equipment Qty Invoice Date Invoice Amount on Invoice Date Date amount FMV
Company A 2001 1 4/2/2003 $20,118 $1,782 $1,604 $18,336 $18,514
Company B 2001 2 5/30/2003 $20,749 $1,949 $1,696 $18,800 $19,053
Company C 2001 2 7/1/2003 $22,655 $3,564 $2,887 $19,091 $19,769
Company D 2001 3 8/21/2003 $55,914 $2,116 $1,650 $53,798 $54,264
Company E 2003 1 12/23/2003 $10,788 $1,782 $1,604 $9,006 $9,185
Company F 2003 1 1/13/2004 $10,554 $1,782 $1,550 $8,772 $9,003
Company G 2003 1 1/21/2004 $10,358 $1,782 $1,550 $8,576 $8,808
Company H 2003 1 3/3/2004 $5,968 $1,782 $1,443 $4,186 $4,525
Company | 2003 1 4/5/2004 $7,499 $1,782 $1,390 $5,717 $6,109
Company J 2003 1 4/14/2004 $20,754 $1,782 $1,390 $18,972 $19,364
Company K = 2003 SOHO 1 12/9/2003 $13,592 $345 $269 $13,247 $13,323
February 2005 DMC Consulting Group




Exhibit 2. Detail Portfolio Analysis
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NorVergence Equipment List
Lessee: Company A

Machine Number Description Qty Price
Merged Access Transport Intellignet Xchange - MATRIX Base Chassis Package
Integrated Voice and Data Multi-Protocol Access System, Including
DS1/T-1 Interface and POTS capacity to support the port and card
MATRIX-2001 hardware listed below. Base chassis package includes advanced 1
data engineering high speed internet access connectivity and Voice
over IP over ATM provisioning with on-site installation and cabling.
MATRIX-2001-EXP MATRIX Expansion Package
Card-based firmware supporting dynamic voice and data bandwidth
MATRIX-2001-EXP allocation at DS1/T-1 speeds with up to 24 simultaneous voice 1
paths over high speed data access per card.
MATRIX-2001- Modular Card Voice over ATM/IP Encapsulated Signhal Processing
Data/ATM Expansion |(VOISP) providing 4 simultaneous "Voice as Fast Data" connection 1
Card(s) as high speed data access per card.
MATRIX-2001-VFD Embedded Firmware Operating System
The MATRIX-2001-VFD is an embedded firmware operating system
inherent in each data/ATM expansion card. Multiple cards
includede automatic data call set up and array failover. The
MATRIX-2001-VFD customer is granted the Right-To-Use (RTU) the card based 1
firmware (MATRIX-2001-VFD) and receive all future updates on the
MATRIX-2001 Advanced Merged Access System for a 5 year
period.
MATRIX-24-TR57 Compliant Analog POTS Interfaces
In addition to DS1/T-1 Interface, the MATRIX-2001-EXP includes
MATRIX-24 24 line POTS Amphenol Port and Connector. Carrier Class ATM/IP| 1
Card - For POTS Interface. TR-57 Compliant
MATRIX-2001-PSU Power Supply Unit
The MATRIX-2001-PSU is included with each MATRIX Base
Chassis Package/card. Includes: Support for Network Interface (RJ
MATRIX-2001-PSU 48C) T1, ATM, AAL2(Voice), AAL5 (data and voice), IP Routing !
Capability and Port Management.
MATRIX-2001-OQS Optimum Quality System
The MATRIX-2001-0OQS is embedded with each MATRIX-2001
Ease Package/card. Firmware continuously monitors and improves
MATRIX-2001-00S voice quality during all "Voice as Fast Data" calls. Automatically 1

chooses optimum compression and echo cancellation techniques
individually assessing calls sent to the packetized network. OQS
suppresses background noise and fills dead space.

MATRIX-2001-ALCAF Automatic Line Condition Adaptation Firmware
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Machine Number

NorVergence Equipment List
Lessee: Company A

Description

Qty

Price

MATRIX-2001-ALCAF

The MATRIX-2001-ALCAF is embedded with each MATRIX-2001
Base Package/card. ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

MATRIX-2001-TFIO Tol

| Free Inbound Option

MATRIX-2001-TFIO

The MATRIX-2001-TFIO is an optional accessary for each MATRIX-
2001 System. Firmware allows inbound Toll Free Directory
Numbers to be routed over the MATRIX-2001 Voice Ports. This
interface is designed to interface with DSX1 or POTS line
functionality.

MATRIX-2001-IPSMF IP Subscriber Management Firmware

MATRIX-2001-IPSMF

The MATRIX-2001-IPSMF is included in each MATRIX-2001 Base
Package/card. Links to Centralized Subscriber Management
Services Node: Supervising access, device mentoring,
authentication, and IP address management. Includes software for
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

MATRIX-2001-MGMT On-Site Management Support Features

MATRIX-2001-MGMT

The MATRIX-2001-MGMT Feature Includes: On-Site, Front or Rear
panel Access, EIA-232, Physical RJ-48C or db-9 Connector, SNMP
V1 Support, Full Menus Drive TELENET Access, Software

Downloaded via TFTP.

Total Cost

$20,117.85
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NorVergence Equipment List
Lessee: Company B

Machine Number Description Qty Price
Merged Access Transport Intellignet Xchange - MATRIX Base Chassis Package
Integrated Voice and Data Multi-Protocol Access System, Including
DS1/T-1 Interface and POTS capacity to support the port and card
MATRIX-2001 hardware listed below. Base chassis package includes advanced 1
data engineering high speed internet access connectivity and Voice
over IP over ATM provisioning with on-site installation and cabling.
MATRIX-2001-EXP MATRIX Expansion Package
Card-based firmware supporting dynamic voice and data bandwidth
MATRIX-2001-EXP allocation at DS1/T-1 speeds with up to 24 simultaneous voice 2
paths over high speed data access per card.
MATRIX-2001- Modular Card Voice over ATM/IP Encapsulated Signhal Processing
Data/ATM Expansion |(VOISP) providing 4 simultaneous "Voice as Fast Data" connection 2
Card(s) as high speed data access per card.
MATRIX-2001-VFD Embedded Firmware Operating System
The MATRIX-2001-VFD is an embedded firmware operating system
inherent in each data/ATM expansion card. Multiple cards
includede automatic data call set up and array failover. The
MATRIX-2001-VFD customer is granted the Right-To-Use (RTU) the card based 1
firmware (MATRIX-2001-VFD) and receive all future updates on the
MATRIX-2001 Advanced Merged Access System for a 5 year
period.
MATRIX-24-TR57 Compliant Analog POTS Interfaces
In addition to DS1/T-1 Interface, the MATRIX-2001-EXP includes
MATRIX-24 24 line POTS Amphenol Port and Connector. Carrier Class ATM/IP| 1
Card - For POTS Interface. TR-57 Compliant
MATRIX-2001-PSU Power Supply Unit
The MATRIX-2001-PSU is included with each MATRIX Base
Chassis Package/card. Includes: Support for Network Interface (RJ
MATRIX-2001-PSU 48C) T1, ATM, AAL2(Voice), AAL5 (data and voice), IP Routing !
Capability and Port Management.
MATRIX-2001-OQS Optimum Quality System
The MATRIX-2001-0OQS is embedded with each MATRIX-2001
Ease Package/card. Firmware continuously monitors and improves
MATRIX-2001-00S voice quality during all "Voice as Fast Data" calls. Automatically 1

chooses optimum compression and echo cancellation techniques
individually assessing calls sent to the packetized network. OQS
suppresses background noise and fills dead space.

MATRIX-2001-ALCAF Automatic Line Condition Adaptation Firmware
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Machine Number

NorVergence Equipment List
Lessee: Company B

Description

Qty

Price

MATRIX-2001-ALCAF

The MATRIX-2001-ALCAF is embedded with each MATRIX-2001
Base Package/card. ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

MATRIX-2001-TFIO Toll

Free Inbound Option

MATRIX-2001-TFIO

The MATRIX-2001-TFIO is an optional accessary for each MATRIX-
2001 System. Firmware allows inbound Toll Free Directory
Numbers to be routed over the MATRIX-2001 Voice Ports. This
interface is designed to interface with DSX1 or POTS line
functionality.

MATRIX-2001-IPSMF IP Subscriber Management Firmware

MATRIX-2001-IPSMF

The MATRIX-2001-IPSMF is included in each MATRIX-2001 Base
Package/card. Links to Centralized Subscriber Management
Services Node: Supervising access, device mentoring,
authentication, and IP address management. Includes software for
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

MATRIX-2001-MGMT O

n-Site Management Support Features

MATRIX-2001-MGMT

The MATRIX-2001-MGMT Feature Includes: On-Site, Front or Rear
panel Access, EIA-232, Physical RJ-48C or db-9 Connector, SNMP
V1 Support, Full Menus Drive TELENET Access, Software

Downloaded via TFTP.

Total Cost

$20,749.00
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NorVergence Equipment List
Lessee: Company C

Machine Number Description Qty Price
Merged Access Transport Intellignet Xchange - MATRIX Base Chassis Package
Integrated Voice and Data Multi-Protocol Access System, Including
DS1/T-1 Interface and POTS capacity to support the port and card
MATRIX-2001 hardware listed below. Base chassis package includes advanced 2
data engineering high speed internet access connectivity and Voice
over IP over ATM provisioning with on-site installation and cabling.
MATRIX-2001-EXP MATRIX Expansion Package
Card-based firmware supporting dynamic voice and data bandwidth
MATRIX-2001-EXP allocation at DS1/T-1 speeds with up to 24 simultaneous voice 2
paths over high speed data access per card.
MATRIX-2001- Modular Card Voice over ATM/IP Encapsulated Signhal Processing
Data/ATM Expansion |(VOISP) providing 4 simultaneous "Voice as Fast Data" connection 2
Card(s) as high speed data access per card.
MATRIX-2001-VFD Embedded Firmware Operating System
The MATRIX-2001-VFD is an embedded firmware operating system
inherent in each data/ATM expansion card. Multiple cards
includede automatic data call set up and array failover. The
MATRIX-2001-VFD customer is granted the Right-To-Use (RTU) the card based 1
firmware (MATRIX-2001-VFD) and receive all future updates on the
MATRIX-2001 Advanced Merged Access System for a 5 year
period.
MATRIX-24-TR57 Compliant Analog POTS Interfaces
In addition to DS1/T-1 Interface, the MATRIX-2001-EXP includes
MATRIX-24 24 line POTS Amphenol Port and Connector. Carrier Class ATM/IP| 1
Card - For POTS Interface. TR-57 Compliant
MATRIX-2001-PSU Power Supply Unit
The MATRIX-2001-PSU is included with each MATRIX Base
Chassis Package/card. Includes: Support for Network Interface (RJ
MATRIX-2001-PSU 48C) T1, ATM, AAL2(Voice), AAL5 (data and voice), IP Routing !
Capability and Port Management.
MATRIX-2001-OQS Optimum Quality System
The MATRIX-2001-0OQS is embedded with each MATRIX-2001
Ease Package/card. Firmware continuously monitors and improves
MATRIX-2001-00S voice quality during all "Voice as Fast Data" calls. Automatically 1

chooses optimum compression and echo cancellation techniques
individually assessing calls sent to the packetized network. OQS
suppresses background noise and fills dead space.

MATRIX-2001-ALCAF Automatic Line Condition Adaptation Firmware
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Machine Number

NorVergence Equipment List
Lessee: Company C

Description

Qty

Price

MATRIX-2001-ALCAF

The MATRIX-2001-ALCAF is embedded with each MATRIX-2001
Base Package/card. ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

MATRIX-2001-TFIO Toll

Free Inbound Option

MATRIX-2001-TFIO

The MATRIX-2001-TFIO is an optional accessary for each MATRIX-
2001 System. Firmware allows inbound Toll Free Directory
Numbers to be routed over the MATRIX-2001 Voice Ports. This
interface is designed to interface with DSX1 or POTS line
functionality.

MATRIX-2001-IPSMF IP Subscriber Management Firmware

MATRIX-2001-IPSMF

The MATRIX-2001-IPSMF is included in each MATRIX-2001 Base
Package/card. Links to Centralized Subscriber Management
Services Node: Supervising access, device mentoring,
authentication, and IP address management. Includes software for
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

MATRIX-2001-MGMT O

n-Site Management Support Features

MATRIX-2001-MGMT

The MATRIX-2001-MGMT Feature Includes: On-Site, Front or Rear
panel Access, EIA-232, Physical RJ-48C or db-9 Connector, SNMP
V1 Support, Full Menus Drive TELENET Access, Software

Downloaded via TFTP.

Total Cost

$22,655.43
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NorVergence Equipment List
Lessee: Company D

Machine Number Description Qty Price
Merged Access Transport Intellignet Xchange - MATRIX Base Chassis Package
Integrated Voice and Data Multi-Protocol Access System, Including
DS1/T-1 Interface and POTS capacity to support the port and card
MATRIX-2001 hardware listed below. Base chassis package includes advanced 1
data engineering high speed internet access connectivity and Voice
over IP over ATM provisioning with on-site installation and cabling.
MATRIX-2001-EXP MATRIX Expansion Package
Card-based firmware supporting dynamic voice and data bandwidth
MATRIX-2001-EXP allocation at DS1/T-1 speeds with up to 24 simultaneous voice 3
paths over high speed data access per card.
MATRIX-2001- Modular Card Voice over ATM/IP Encapsulated Signhal Processing
Data/ATM Expansion |(VOISP) providing 4 simultaneous "Voice as Fast Data" connection 3
Card(s) as high speed data access per card.
MATRIX-2001-VFD Embedded Firmware Operating System
The MATRIX-2001-VFD is an embedded firmware operating system
inherent in each data/ATM expansion card. Multiple cards
includede automatic data call set up and array failover. The
MATRIX-2001-VFD customer is granted the Right-To-Use (RTU) the card based 1
firmware (MATRIX-2001-VFD) and receive all future updates on the
MATRIX-2001 Advanced Merged Access System for a 5 year
period.
MATRIX-24-TR57 Compliant Analog POTS Interfaces
In addition to DS1/T-1 Interface, the MATRIX-2001-EXP includes
MATRIX-24 24 line POTS Amphenol Port and Connector. Carrier Class ATM/IP| 1
Card - For POTS Interface. TR-57 Compliant
MATRIX-2001-PSU Power Supply Unit
The MATRIX-2001-PSU is included with each MATRIX Base
Chassis Package/card. Includes: Support for Network Interface (RJ
MATRIX-2001-PSU 48C) T1, ATM, AAL2(Voice), AAL5 (data and voice), IP Routing !
Capability and Port Management.
MATRIX-2001-OQS Optimum Quality System
The MATRIX-2001-0OQS is embedded with each MATRIX-2001
Ease Package/card. Firmware continuously monitors and improves
MATRIX-2001-00S voice quality during all "Voice as Fast Data" calls. Automatically 1

chooses optimum compression and echo cancellation techniques
individually assessing calls sent to the packetized network. OQS
suppresses background noise and fills dead space.

MATRIX-2001-ALCAF Automatic Line Condition Adaptation Firmware

February 2005
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Machine Number

NorVergence Equipment List
Lessee: Company D

Description

Qty

Price

MATRIX-2001-ALCAF

The MATRIX-2001-ALCAF is embedded with each MATRIX-2001
Base Package/card. ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

MATRIX-2001-TFIO Toll

Free Inbound Option

MATRIX-2001-TFIO

The MATRIX-2001-TFIO is an optional accessary for each MATRIX-
2001 System. Firmware allows inbound Toll Free Directory
Numbers to be routed over the MATRIX-2001 Voice Ports. This
interface is designed to interface with DSX1 or POTS line
functionality.

MATRIX-2001-IPSMF IP Subscriber Management Firmware

MATRIX-2001-IPSMF

The MATRIX-2001-IPSMF is included in each MATRIX-2001 Base
Package/card. Links to Centralized Subscriber Management
Services Node: Supervising access, device mentoring,
authentication, and IP address management. Includes software for
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

MATRIX-2001-MGMT O

n-Site Management Support Features

MATRIX-2001-MGMT

The MATRIX-2001-MGMT Feature Includes: On-Site, Front or Rear
panel Access, EIA-232, Physical RJ-48C or db-9 Connector, SNMP
V1 Support, Full Menus Drive TELENET Access, Software

Downloaded via TFTP.

Total Cost

$55,914.30
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Machine Number

NorVergence Equipment List
Lessee: Company E

Description

Qty

Price

MATRIX - Merged Access Transport Redundant Intellignet eXchange Platform

MATRIX-2003 Chassis

10 slot Chassis with Craft, LAN, Network 1, Network 2/DSX-!, V.35,
Amphenol Cable, DC Power Inputs, DS1/T-1 Interface, 24 line
POTS Amphenol Port and Connector. Carrier Class ATM/IP Card -
For POTS Interface, TR-57 Compliant, Management feature
includes: On-Site Front or Rear panel Access, EIA-232, Physical RJ
48C or dB-9 Connector, SNMP V1 Support, Full Menu Drive
TELNET Access, Software Downloaded via TFTP.

MATRIX-2003-PSU

The MATRIX-2003-Power Supply AC Power Supply - 120 VAC/2A
80Hz input, -64V/2A Output, -48V/2A Input, AC Alarm Output, 3
AMP 1175043L3#NORV.

MATRIX-2003-EXP MATRIX Expansion Cards

MATRIX-MIPSU

Supports Ring Enable, ACO, Power Transfer, Ring, Bank ALM

MATRIX-2003-MEXP

Modular Cars(s) that enable up to 4 ports per card of Voice over
ATM/IP Encapsulated Signal Processing (VAISP) of "Voice as Fast
Data" connections as high speed data access per card.

MATRIX-2003-BCP

Supports Craft, T1 Met Rx, TX Mon Rx, Pwr, T1 Test, V.35 TD,
EthL1, T1 Error, V.35 RD, ETH TX/RX

Incl

MATRIX-2003- Embedded Firmware Objects

MATRIX-2003-8D

The MATRIX-2003-8D is an embedded object that allows 8xx toll
free numbers to be provisioned within the MATRIX solution. The
8D object allos incoming 8xxx cells to terminate into the MATRIX
gateway.

MATRIX-2003-VFD

The MATRIX-2003-VFED is inherent in each data/ATM expansion
card. Multiple cards include automatic data call setup and failover.
The customer is granted the Right-To-Use (RTU) on all activiated
ATM ports.

Incl

MATRIX-2003-ISF

The MATRIX-2003-ISF includes: Support for Network Interface (RJ-
48C) T1, ATM, AAL2(Voice), AAL6 (data & voice), IP Rounting
Capability and Port Management.

Incl

MATRIX-2003-0QS

The MATRIX-2003-0OQS firmware continuously monitors and
improves voice quality during all "Voice as Fast Data" calls.
Automatically chooses optimum compression and echo cancellation
techniques individually assessing calls sent to the packetized
network. OQS suppresses background noise and fills dead space.

Incl

MATRIX-2003-ALCAF

The MATRIX-2003-ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

Incl
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NorVergence Equipment List
Lessee: Company E

Machine Number Description Qty Price

The MATRIX-2003-UC is an optional embedded object. This
feature allows Unlimited Conference Call Paths to be established
and routed over the MATRIX-2003 Voice Ports. This interface is
designed to interface with DSX1 or POTS line functionality.

MATRIX-2003-UC

The MATRIX-2003-IPSMF links to Centralized Subscriber
Management Services Node: Supervising access, device
MATRIX-2003-IPSMF |mentoring, authentication, and IP address management. Features Incl
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

Total Cost $10,788.40

February 2005 DMC Consulting Group 2



Machine Number

NorVergence Equipment List
Lessee: Company F

Description

Qty

Price

MATRIX - Merged Access Transport Redundant Intellignet eXchange Platform

MATRIX-2003 Chassis

10 slot Chassis with Craft, LAN, Network 1, Network 2/DSX-!, V.35,
Amphenol Cable, DC Power Inputs, DS1/T-1 Interface, 24 line
POTS Amphenol Port and Connector. Carrier Class ATM/IP Card -
For POTS Interface, TR-57 Compliant, Management feature
includes: On-Site Front or Rear panel Access, EIA-232, Physical RJ
48C or dB-9 Connector, SNMP V1 Support, Full Menu Drive
TELNET Access, Software Downloaded via TFTP.

MATRIX-2003-PSU

The MATRIX-2003-Power Supply AC Power Supply - 120 VAC/2A
80Hz input, -64V/2A Output, -48V/2A Input, AC Alarm Output, 3
AMP 1175043L3#NORV.

MATRIX-2003-EXP MATRIX Expansion Cards

MATRIX-MIPSU

Supports Ring Enable, ACO, Power Transfer, Ring, Bank ALM

MATRIX-2003-MEXP

Modular Cars(s) that enable up to 4 ports per card of Voice over
ATM/IP Encapsulated Signal Processing (VAISP) of "Voice as Fast
Data" connections as high speed data access per card.

MATRIX-2003-BCP

Supports Craft, T1 Met Rx, TX Mon Rx, Pwr, T1 Test, V.35 TD,
EthL1, T1 Error, V.35 RD, ETH TX/RX

Incl

MATRIX-2003- Embedded Firmware Objects

MATRIX-2003-8D

The MATRIX-2003-8D is an embedded object that allows 8xx toll
free numbers to be provisioned within the MATRIX solution. The
8D object allos incoming 8xxx cells to terminate into the MATRIX
gateway.

MATRIX-2003-VFD

The MATRIX-2003-VFED is inherent in each data/ATM expansion
card. Multiple cards include automatic data call setup and failover.
The customer is granted the Right-To-Use (RTU) on all activiated
ATM ports.

Incl

MATRIX-2003-ISF

The MATRIX-2003-ISF includes: Support for Network Interface (RJ-
48C) T1, ATM, AAL2(Voice), AAL6 (data & voice), IP Rounting
Capability and Port Management.

Incl

MATRIX-2003-0QS

The MATRIX-2003-0OQS firmware continuously monitors and
improves voice quality during all "Voice as Fast Data" calls.
Automatically chooses optimum compression and echo cancellation
techniques individually assessing calls sent to the packetized
network. OQS suppresses background noise and fills dead space.

Incl

MATRIX-2003-ALCAF

The MATRIX-2003-ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

Incl
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Lessee: Company F

The MATRIX-2003-UC is an optional embedded object. This
feature allows Unlimited Conference Call Paths to be established

MATRIX-2003-UC and routed over the MATRIX-2003 Voice Ports. This interface is 1
designed to interface with DSX1 or POTS line functionality.
The MATRIX-2003-IPSMF links to Centralized Subscriber
Management Services Node: Supervising access, device
MATRIX-2003-IPSMF |mentoring, authentication, and IP address management. Features Incl

Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

Total Cost

$10,553.67
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Machine Number

NorVergence Equipment List
Lessee: Company G

Description

Qty

Price

MATRIX - Merged Access Transport Redundant Intellignet eXchange Platform

MATRIX-2003 Chassis

10 slot Chassis with Craft, LAN, Network 1, Network 2/DSX-!, V.35,
Amphenol Cable, DC Power Inputs, DS1/T-1 Interface, 24 line
POTS Amphenol Port and Connector. Carrier Class ATM/IP Card -
For POTS Interface, TR-57 Compliant, Management feature
includes: On-Site Front or Rear panel Access, EIA-232, Physical RJ
48C or dB-9 Connector, SNMP V1 Support, Full Menu Drive
TELNET Access, Software Downloaded via TFTP.

MATRIX-2003-PSU

The MATRIX-2003-Power Supply AC Power Supply - 120 VAC/2A
80Hz input, -64V/2A Output, -48V/2A Input, AC Alarm Output, 3
AMP 1175043L3#NORV.

MATRIX-2003-EXP MATRIX Expansion Cards

MATRIX-MIPSU

Supports Ring Enable, ACO, Power Transfer, Ring, Bank ALM

MATRIX-2003-MEXP

Modular Cars(s) that enable up to 4 ports per card of Voice over
ATM/IP Encapsulated Signal Processing (VAISP) of "Voice as Fast
Data" connections as high speed data access per card.

MATRIX-2003-BCP

Supports Craft, T1 Met Rx, TX Mon Rx, Pwr, T1 Test, V.35 TD,
EthL1, T1 Error, V.35 RD, ETH TX/RX

Incl

MATRIX-2003- Embedded Firmware Objects

MATRIX-2003-8D

The MATRIX-2003-8D is an embedded object that allows 8xx toll
free numbers to be provisioned within the MATRIX solution. The
8D object allos incoming 8xxx cells to terminate into the MATRIX
gateway.

MATRIX-2003-VFD

The MATRIX-2003-VFED is inherent in each data/ATM expansion
card. Multiple cards include automatic data call setup and failover.
The customer is granted the Right-To-Use (RTU) on all activiated
ATM ports.

Incl

MATRIX-2003-ISF

The MATRIX-2003-ISF includes: Support for Network Interface (RJ-
48C) T1, ATM, AAL2(Voice), AAL6 (data & voice), IP Rounting
Capability and Port Management.

Incl

MATRIX-2003-0QS

The MATRIX-2003-0OQS firmware continuously monitors and
improves voice quality during all "Voice as Fast Data" calls.
Automatically chooses optimum compression and echo cancellation
techniques individually assessing calls sent to the packetized
network. OQS suppresses background noise and fills dead space.

Incl

MATRIX-2003-ALCAF

The MATRIX-2003-ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

Incl
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Lessee: Company G

Machine Number Description Qty Price

The MATRIX-2003-UC is an optional embedded object. This
feature allows Unlimited Conference Call Paths to be established
and routed over the MATRIX-2003 Voice Ports. This interface is
designed to interface with DSX1 or POTS line functionality.

MATRIX-2003-UC

The MATRIX-2003-IPSMF links to Centralized Subscriber
Management Services Node: Supervising access, device
MATRIX-2003-IPSMF |mentoring, authentication, and IP address management. Features Incl
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

Total Cost $10,358.00
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NorVergence Equipment List
Lessee: Company H

Description

Qty

Price

MATRIX - Merged Access Transport Redundant Intellignet eXchange Platform

MATRIX-2003 Chassis

10 slot Chassis with Craft, LAN, Network 1, Network 2/DSX-!, V.35,
Amphenol Cable, DC Power Inputs, DS1/T-1 Interface, 24 line
POTS Amphenol Port and Connector. Carrier Class ATM/IP Card -
For POTS Interface, TR-57 Compliant, Management feature
includes: On-Site Front or Rear panel Access, EIA-232, Physical RJ
48C or dB-9 Connector, SNMP V1 Support, Full Menu Drive
TELNET Access, Software Downloaded via TFTP.

MATRIX-2003-PSU

The MATRIX-2003-Power Supply AC Power Supply - 120 VAC/2A
80Hz input, -64V/2A Output, -48V/2A Input, AC Alarm Output, 3
AMP 1175043L3#NORV.

MATRIX-2003-EXP MATRIX Expansion Cards

MATRIX-MIPSU

Supports Ring Enable, ACO, Power Transfer, Ring, Bank ALM

MATRIX-2003-MEXP

Modular Cars(s) that enable up to 4 ports per card of Voice over
ATM/IP Encapsulated Signal Processing (VAISP) of "Voice as Fast
Data" connections as high speed data access per card.

MATRIX-2003-BCP

Supports Craft, T1 Met Rx, TX Mon Rx, Pwr, T1 Test, V.35 TD,
EthL1, T1 Error, V.35 RD, ETH TX/RX

Incl

MATRIX-2003- Embedded Firmware Objects

MATRIX-2003-8D

The MATRIX-2003-8D is an embedded object that allows 8xx toll
free numbers to be provisioned within the MATRIX solution. The
8D object allos incoming 8xxx cells to terminate into the MATRIX
gateway.

MATRIX-2003-VFD

The MATRIX-2003-VFED is inherent in each data/ATM expansion
card. Multiple cards include automatic data call setup and failover.
The customer is granted the Right-To-Use (RTU) on all activiated
ATM ports.

Incl

MATRIX-2003-ISF

The MATRIX-2003-ISF includes: Support for Network Interface (RJ-
48C) T1, ATM, AAL2(Voice), AAL6 (data & voice), IP Rounting
Capability and Port Management.

Incl

MATRIX-2003-0QS

The MATRIX-2003-0OQS firmware continuously monitors and
improves voice quality during all "Voice as Fast Data" calls.
Automatically chooses optimum compression and echo cancellation
techniques individually assessing calls sent to the packetized
network. OQS suppresses background noise and fills dead space.

Incl

MATRIX-2003-ALCAF

The MATRIX-2003-ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

Incl
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The MATRIX-2003-UC is an optional embedded object. This
feature allows Unlimited Conference Call Paths to be established
and routed over the MATRIX-2003 Voice Ports. This interface is
designed to interface with DSX1 or POTS line functionality.

MATRIX-2003-UC

The MATRIX-2003-IPSMF links to Centralized Subscriber
Management Services Node: Supervising access, device
MATRIX-2003-IPSMF |mentoring, authentication, and IP address management. Features Incl
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

Total Cost $5,968.08

February 2005 DMC Consulting Group 2
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NorVergence Equipment List
Lessee: Company |

Description

Qty

Price

MATRIX - Merged Access Transport Redundant Intellignet eXchange Platform

MATRIX-2003 Chassis

10 slot Chassis with Craft, LAN, Network 1, Network 2/DSX-!, V.35,
Amphenol Cable, DC Power Inputs, DS1/T-1 Interface, 24 line
POTS Amphenol Port and Connector. Carrier Class ATM/IP Card -
For POTS Interface, TR-57 Compliant, Management feature
includes: On-Site Front or Rear panel Access, EIA-232, Physical RJ
48C or dB-9 Connector, SNMP V1 Support, Full Menu Drive
TELNET Access, Software Downloaded via TFTP.

MATRIX-2003-PSU

The MATRIX-2003-Power Supply AC Power Supply - 120 VAC/2A
80Hz input, -64V/2A Output, -48V/2A Input, AC Alarm Output, 3
AMP 1175043L3#NORV.

MATRIX-2003-EXP MATRIX Expansion Cards

MATRIX-MIPSU

Supports Ring Enable, ACO, Power Transfer, Ring, Bank ALM

MATRIX-2003-MEXP

Modular Cars(s) that enable up to 4 ports per card of Voice over
ATM/IP Encapsulated Signal Processing (VAISP) of "Voice as Fast
Data" connections as high speed data access per card.

MATRIX-2003-BCP

Supports Craft, T1 Met Rx, TX Mon Rx, Pwr, T1 Test, V.35 TD,
EthL1, T1 Error, V.35 RD, ETH TX/RX

Incl

MATRIX-2003- Embedded Firmware Objects

MATRIX-2003-8D

The MATRIX-2003-8D is an embedded object that allows 8xx toll
free numbers to be provisioned within the MATRIX solution. The
8D object allos incoming 8xxx cells to terminate into the MATRIX
gateway.

MATRIX-2003-VFD

The MATRIX-2003-VFED is inherent in each data/ATM expansion
card. Multiple cards include automatic data call setup and failover.
The customer is granted the Right-To-Use (RTU) on all activiated
ATM ports.

Incl

MATRIX-2003-ISF

The MATRIX-2003-ISF includes: Support for Network Interface (RJ-
48C) T1, ATM, AAL2(Voice), AAL6 (data & voice), IP Rounting
Capability and Port Management.

Incl

MATRIX-2003-0QS

The MATRIX-2003-0OQS firmware continuously monitors and
improves voice quality during all "Voice as Fast Data" calls.
Automatically chooses optimum compression and echo cancellation
techniques individually assessing calls sent to the packetized
network. OQS suppresses background noise and fills dead space.

Incl

MATRIX-2003-ALCAF

The MATRIX-2003-ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

Incl
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The MATRIX-2003-UC is an optional embedded object. This
feature allows Unlimited Conference Call Paths to be established
and routed over the MATRIX-2003 Voice Ports. This interface is
designed to interface with DSX1 or POTS line functionality.

MATRIX-2003-UC

The MATRIX-2003-IPSMF links to Centralized Subscriber
Management Services Node: Supervising access, device
MATRIX-2003-IPSMF |mentoring, authentication, and IP address management. Features Incl
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

Total Cost $7,499.45

February 2005 DMC Consulting Group 2



Machine Number

NorVergence Equipment List
Lessee: Company J

Description

Qty

Price

MATRIX - Merged Access Transport Redundant Intellignet eXchange Platform

MATRIX-2003 Chassis

10 slot Chassis with Craft, LAN, Network 1, Network 2/DSX-!, V.35,
Amphenol Cable, DC Power Inputs, DS1/T-1 Interface, 24 line
POTS Amphenol Port and Connector. Carrier Class ATM/IP Card -
For POTS Interface, TR-57 Compliant, Management feature
includes: On-Site Front or Rear panel Access, EIA-232, Physical RJ
48C or dB-9 Connector, SNMP V1 Support, Full Menu Drive
TELNET Access, Software Downloaded via TFTP.

MATRIX-2003-PSU

The MATRIX-2003-Power Supply AC Power Supply - 120 VAC/2A
80Hz input, -64V/2A Output, -48V/2A Input, AC Alarm Output, 3
AMP 1175043L3#NORV.

MATRIX-2003-EXP MATRIX Expansion Cards

MATRIX-MIPSU

Supports Ring Enable, ACO, Power Transfer, Ring, Bank ALM

MATRIX-2003-MEXP

Modular Cars(s) that enable up to 4 ports per card of Voice over
ATM/IP Encapsulated Signal Processing (VAISP) of "Voice as Fast
Data" connections as high speed data access per card.

MATRIX-2003-BCP

Supports Craft, T1 Met Rx, TX Mon Rx, Pwr, T1 Test, V.35 TD,
EthL1, T1 Error, V.35 RD, ETH TX/RX

Incl

MATRIX-2003- Embedded Firmware Objects

MATRIX-2003-8D

The MATRIX-2003-8D is an embedded object that allows 8xx toll
free numbers to be provisioned within the MATRIX solution. The
8D object allos incoming 8xxx cells to terminate into the MATRIX
gateway.

MATRIX-2003-VFD

The MATRIX-2003-VFED is inherent in each data/ATM expansion
card. Multiple cards include automatic data call setup and failover.
The customer is granted the Right-To-Use (RTU) on all activiated
ATM ports.

Incl

MATRIX-2003-ISF

The MATRIX-2003-ISF includes: Support for Network Interface (RJ-
48C) T1, ATM, AAL2(Voice), AAL6 (data & voice), IP Rounting
Capability and Port Management.

Incl

MATRIX-2003-0QS

The MATRIX-2003-0OQS firmware continuously monitors and
improves voice quality during all "Voice as Fast Data" calls.
Automatically chooses optimum compression and echo cancellation
techniques individually assessing calls sent to the packetized
network. OQS suppresses background noise and fills dead space.

Incl

MATRIX-2003-ALCAF

The MATRIX-2003-ALCAF automatically adapts transmission
signals to changing line conditions, differences in line lengths,
network delays, adjusts to changes in callers voice intensity or
volume, differences in customer telephone set quality and changes
in network congestion while keeping voice quality at toll quality
levels.

Incl
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The MATRIX-2003-UC is an optional embedded object. This
feature allows Unlimited Conference Call Paths to be established
and routed over the MATRIX-2003 Voice Ports. This interface is
designed to interface with DSX1 or POTS line functionality.

MATRIX-2003-UC

The MATRIX-2003-IPSMF links to Centralized Subscriber
Management Services Node: Supervising access, device
MATRIX-2003-IPSMF |mentoring, authentication, and IP address management. Features Incl
Virtual Private Networking and Managed Internet Firewall.
Activation required/fees apply.

Total Cost $20,753.98
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|Merged Access Transport Intellignet Xchange - MATRIX SOHO

Matrix SOHO Base Package

SOHO Base Package; Integrated Data Access Box Chassis, Core
MATRIX-SOHO Wiring, Core 1/O Po?ts, Voige Package (up to 5 POTS lines) !
MATRIX-SOHO Firewall Throughput Speed
MATRIX-SOHO-FTS2 |SOHO Processor2 - up to 9Mbps Throughput 1
MATRIX-SOHO-3DES-Encryption Processor

3DES Endryption Option - SOHO
MATRIX SOHO - Security Feature

Security Feature Option Package - SOHO

Stateful Packet Filtering Option - SOHO 1
MATRIX-SOHO Power Supply Unit

The Matrix SOHO-PSU hardware unit is fixed into the chassis of

the Matrix SOHO Base Unit
MATRIX-SOHO-NAT gls(’;\:\;osr: Sgltlj;i)ss Translation Option - SOHO (Version 2.1 Static IP 1
MATRIX-SOHO-ISF - Interface Support Featrues

Five RJ-45 10-BaseT Ethernet Fixed Port Card - SOHO
MATRIX-SOHO-BB Broadband Connection Sharing Option - SOHO 1
MATRIX-SOHO User Licenses

The Matrix SOHO provides a firmware configuration for up to 10

users.

Total Cost $13,592.38
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Page 2 o Ireales

SOHO Product Line
CUBTOMER NAME:
Order coda Product Description Qry
Merged Access Trangport Intelligent Xchange - Matidx SOHO
MATRIX SOHO Base Package
S0OHO Bass Package: Integrated Data Access Box Chassis,
Matrix SOHO Cara Wirng, Core VO ports, Volce Package (up to 5 POTS 1
lnes) .
Matrix SOHO Firawsll Throughput Spesd
Matrbc BOHO-FTS2  SOHO Procassar? - Up to 8Mbps Throughput 1
Matrix 80HO -3DES-Encryption Processor
3DES Encryption Option - SOHO
Matrix SOHO - Security Featuros
Sacurity Feature Option Package - SOHO
! Stateful Packst Pitering Optlon - SOHO 1
Matrix SOHO-PSU Power Supply Unit
*The Matri SOHO-PSU hardwara unit is fiied inta the chassts *
of the MATRD{ SOHO Base Uni.
Natwork Addreaa Transiation Optien - SOHO [Version 2.1 -
Matrix SOHO-NAT  State [P address Uplink) f
Matrb: SOHO-ISE Iterface Support Features
Fiva RJ-£5 10-BasaT Ethemet Find Port Card - SOHO
Matrix 30HO-BB Broadband Connecton Sharing Option - SOHO 1
Matrix SOHO Usar Licansas .
The Matrix SOHO provides a firmware configuration for
Lpto 10 Users,
Total Bolo Price  913,652.38
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Equipment Rental (continued)
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Search: Bg

Homa Products Solutions

Service/Support Training re to Buy Partners

Products = .. > Total Access B850 > Total Access BSO VOATM Package w/16 FXS

Featured Solutions

Co-Lacalion with Derived
Voice and Data Over ATH
Networks

Cost-Effective Integrated
Service Delivery Owver T1 or
ATH Betworks

Diverse DSL
T1 /T3 Volce and Data DACS

Transition of Vigice and Data
fram TDM 1o ATH Networks

ACES (ADTRAN Custam
Extended Services)

B course Description
B bata Sheet

B rag

B Firmware

E Images

Bl manyal

[ visio otjects

Total Access 850 w/ T1 ATM RCU

» Cost-effective single T1/FTL TOM, T1 ATH, ar
SO5L 1AD

& Modular chassis supports vaice-anly or voice
and data

* WVoATM suppart

& Compact size, 3.5"(h) x 8.,5%(w) = 11%(d}

& Two Commaon skots, o Pawer Supply Unit
(PSU) slot and one System Controller slat for
Bank Contreller Unit (BCL) or Rauter
Contreller Unit (RCW)

= Integral IP router (10/100BaseT Ethernet
interface), SHMP, and V.35 Nx56/64
interface for integrated data suppart

& Six access module slots plus special AB slot

& Six glots for FXS, FXO, and U-BRATE

& Supports up to 24 FXS/FN0 interfaces

& S0-pin fermale amphenol connector for
subsciber loop terminations

® Rugged metal chagsis is NEBS Level 3 and
UL 1950 compliant

& AC or DC power aplitng

= Optional 48 Volt, 8-hour battery backup

& Walkmount or rackmaount design (19" and
237) rackmaount brackets available

& 10-year wamanty

Fart Number, CLEL e

Mo
HMul
T
Inte
ACE
Des
witl
ATH
inti
B
bui
Raoi

Total Access 850 VoATM Package w/l6 FXS 4203376L167ATM

Taotal Access 850 VOATM Package w/24 FX5 & ADPCM 4203376L24#ATM

Modules, Software and Accessories

C0 Total Access 850 Access Modules [RCU)
1 Total Access 850 Accessories
23 Total Access 850 Chassis and Cammans

huspsiwww.adiran.com/adiranps/Rooms/DisplayPages/Layoutlnitial ?ProductCategory=co...  2/24/2005



Exhibit 5. Curriculum Vita for Peter Daley

Peter Daley
61 Wentworth
Newport Beach, CA 92660

EDUCATION:

Bachelor of Science, Business Administration
Cal State Northridge - 1965

Masters of Business Administration
Pepperdine University -1991

Accredited Senior Appraiser
American Society of Appraisers -1999

BUSINESS:

IBM Corporation, Marketing Representative. Marketed mid-range computer systems and
peripherals in the Southern California area. Received Regional Managers Award and two District
Managers Awards for competitive wins. Qualified for three hundred percent clubs.

Itel Corporation, Marketing Representative. Re-marketed the IBM System/360 portfolio to
customers in Southern California, Hawaii, Colorado and Arizona. Qualified for three hundred
percent clubs.

Saddleback Marketing Corporation, President. Brokered and leased used IBM equipment to
customers in the western United States. Sales volume varied between $3 and $5 million per year.

1980-2001 - Daley Marketing Corporation. President. From 1980 to summer of 1985,
brokered and leased IBM equipment in the Western United States. In 1981 began to market an
IBM Computer Price List and in June of 1985 sold existing leasing business and created the
market value and residual value publications that are sold worldwide today.

1994-Present - DMC Consulting Group. President. From 1994 to present Mr. Daley has been
writing computer appraisals and reports for Fortune 500 customers. He received his Accredited
Senior Appraisal certificate in April 1999 from the American Society of Appraisers.

2001-Present — Computer Economics. President. Mr. Daley acquired CEI on January 1, 2001.
CEl is an IT Consulting company that deals with economics of running and managing an
Information Technology department. It publishes FMV and Residual VValues for the computer
equipment as well as salary and demographic information.



Appraiser Qualifications

PETER DALEY, Accredited Senior Appraiser

Professional Overview
Mr. Daley is an ASA (Accredited Senior Appraiser) for the discipline of Machinery and
Equipment with a specialty in High-Tech for the valuation of computer equipment.

Mr. Daley has been in the computer business since 1965, first with IBM as a computer
broker/lessor and then with Daley Marketing Corporation (DMC), a firm he founded in July 1980
to publish reports about computer equipment, including "Market Value Reports" and "Residual
Value Reports." In January 2001 Mr. Daley acquired Computer Economics, (CEl), and recently
merged DMC into CEI. CEl is an independent research organization founded in 1979 devoted to
helping IT executives control and manage IT costs. CEI has on on-line subscription based IT
consulting web site and advisory service as well as a number of monthly and quarterly print
newsletters. Today, the combination of CEIl and DMCs published and online reports and services
cover all segments of the secondary computer markets. These reports are used extensively by
Fortune 500 companies in the preparation of IT budgets. Mr. Daley directs the company's
research and the publication of its reports. Additionally, Mr. Daley remains president of DMC
Consulting Group, a separate company that specializes in writing Appraisals, Portfolio Analysis
and Property Tax Valuation from Fair Market Value (FMV) to Residual Value (RV) valuations.

Mr. Daley has developed a database of “Fair Market Value” equipment values from 1989 to the
present, utilizing a variety of reports and publications along with the DMC Market Value Reports.
This database has been successfully used in the valuation of computer equipment in the
settlement of a number of Virginia tax cases. He has also previously testified in California,
Minnesota, Michigan, New York and the Virginia Courts as an expert in the field of valuation of
computer equipment.

February 2005 DMC Consulting Group 2



Lectures/Seminars/Presentations

Equipment Leasing Associations Management Conference - Residual Value Forecasting,
Tuscon, AZ, February 1997.

American Society of Appraisers Machinery Conference - Determining Fair Market Values and
Residual Value Forecasting, Chicago, IL, October 2001.

Panelist at the fall Comdex - Orderly Disposition of Computer Assets. Las Vegas, November
2001.

American Society of Appraiser’s International Conference — Residual Value Forecasting for
the Computer Industry, San Diego, CA, August 2002.

Equipment Leasing Associations Management Conference — Fair Market Value’s Scottsdale,
AZ, March 2004.

AFCOM Spring Conference — Lease Negotiations April 2004

Published Articles

Computer Economics IT Advisory Web Site - Planning IT Equipment Acquisitions — Overview —
October 2003

Computer Economics IT Advisory Web Site — Lease Negotiations — March 2004

February 2005 DMC Consulting Group 3



Mr. Daley has testified in District, Federal and Tax Courts in the following cases:

Andantech, LLC v. Commissioner of IRS
No. 15532-98, 4277-00, 6348-00

U.S. Tax Court

October 2000

St. Paul, MN

Nicole Rose v. Commissioner of IRS
No. 1967-00

U.S. Tax Court

December 2000

New York, NY

Central Funding Inc v. CompuServe Interactive Services, Inc.
Case No. 01CVHO05-4019

May 10, 2002

Columbus, Ohio

CMA Consolidated, Inc and Subsidiaries, Inc. v. Commissioner of IRS
No. 12746-01

U.S. Tax Court

October 2002

San Francisco, CA

CTC Communications, v CCA Financial LLC.
Case No. 02-12873

Bankruptcy Court

January 2003, March 2003

Wilmington. DL

Long Term Capital Holding v United States
Case No. 3:01CVv1290

U.S. District Court

June 2003

New Haven, CT

Cable & Wireless USA of Virginia v Commonwealth of Virginia State Corporation Commission
Case No PST-2002-00045

Tax Court

October 2003

Richmond, VA

February 2005 DMC Consulting Group



Mr. Daley has been deposed in the following cases:

Fogler v. Motorola; Adv 94-939

ComNet Technologies, Inc. 93-113243-PHx-GBN
U.S. Bankruptcy Court, District of Arizona
Phoenix, AZ.

February 3, 1998

Central Funding Inc v. CompuServe Interactive Services, Inc.
Case No. 01VHO05-4019

Santa Ana, CA

April 23, 2002

Magnetek v. United States
Case No. 3-00-0925

Los Angeles, CA

July 16, 2002

Long Term Capital Holdings v United States
Case No. 3:01CV1290

Santa Ana, CA

February 19, 2003

February 2005 DMC Consulting Group



Background

The mission statement of Computer Economics is: to be the recognized leader in capturing
today’s information and to disseminate that information in a quality and timely service to
companies around the world; to provide pertinent and timely information that benefits companies
to make business decisions that allow them to obtain the greatest amount of profit from each
transaction; and to use the latest technology to publish and transmit information to our
customers in a timely manner.

Market values are obtained from brokerage and leasing companies across the United States. The
information is compiled and these values then become an integral part of the Market Value
Reports published monthly.

Computer Economics publishes four different Residual Value reports that cover everything
from Hubs, Routers, PC’s, to midrange and mainframe products. These reports cover the future
value of over 1,000 pieces of equipment. Besides the normal reports, Computer Economics does
independent residual forecasting for a number of clients.

The Computer Economics Computer Price List reports on the description, feature code, and
purchase and maintenance prices of current machines marketed by IBM. This report supplements
the market value reports and keeps the broker/dealer up to date with IBM list prices.

The Computer Economics reports are distributed in hard copy and over the Internet. Computer
Economics subscription list consists of some of the largest end-users, broker/dealers and lessors
in the world. Computer Economics also markets its’ products in 15 countries around the world.

Peter Daley is a member of the ASA (American Society of Appraisers).

February 2005 DMC Consulting Group 6



Computer Economics, Inc.

Partial Customer List

BankAmerica Leasing & Capital
Boeing Computer Services
Charles Schwab & Company
Commonwealth Capital Corp
Dreamworks Interactive

Earnst & Young

EMC Corporation

FLC Partnership

Fleet Credit Corporation
Forsythe Solutions Group

G.E. Capital Corporation
Gartner Group

GTE Service Corporation
Hewlett Packard Financial Services
IBM Corporation

Internal Revenue Service
Leasing Technologies Int’l
Meridian Leasing Corporation
PWC Coopers

Pacific Gas & Electric

Sanwa Business Credit Corporation
United Computer Capital
Wisconsin Gas

February 2005
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DMC Publications History

The following is a breakdown of reports conceived and marketed by Daley Marketing

Corporation and now part of Computer Economics:

PRODUCT STARTED DESCRIPTION

Manufacturer’s Price Lists

IBM Computer Price Lists 1981 Mfr’s List Price, Maintenance Prices

Non-1BM Price List 1990- Amdahl, Hitachi Data Systems, EMC,

1998 Storagetek List Prices

Market Value Reports - Broker and End-User Reports

IBM/PCM Market Value Report 1985 Market Values for Amdahl, IBM, EMC,

Monthly and Weekly reports HDS, Memorex, STK . From
Mainframes to Midrange to 1/O
Equipment

DEC Market Value Report 1991 Market Values for DEC 1/0 Equipment,
VAX, MicroVAX

Workstation/PC Market Value 1992 Market VValues for DEC, HP, IBM, SGil,
SUN, Compag etc.

Network Communications 1995 Market Values for over 25 mfrs. Bridges,
Hubs, Routers, Switches

Residual VValue Reports

Mainframe/Midrange Report 1987 Mainframe Residuals for Amdahl, HDS,
HP, IBM and Stratus

Disk/Tape/Miscellaneous 1/0 Report 1987 Residual Values on DASD, printers,
controllers and tape Subsystems for
Amdahl, EMC, HDS, IBM, HP &
StorageTek.

Workstation & PC Report 1994 Residual Values for DEC, HP,
IBM, SGI, SUN, Compag etc.

Network Communications Report 1995 Residual Values on Bridges, Hubs,

Routers, Switches, etc.

Miscellaneous Publications

Computer Dealer Information Guide 1992 Directory of Brokers/Dealers, Lessors,
Maintenance, Refurb companies in North
America

The above subscriber products are available either hard copy, on-line or email.

February 2005

DMC Consulting Group




CIT TECHNOLOGY FINANCING SV INC
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TURBO, INC
62 GREEME ST #3
NEW YORK MY 10012-4346

QUOTE NO. ILF-0032251-00 / LEASE N0, S010007954000
Ee: TW PERIPHERALS

Lease or Conditional Service (:ommNmbu:?ﬂlPDO?j‘?%ﬂDD

Thank you for choosing CIT TECHNOLOGY FINANCING SV INC for your new Lease or Conditional
Service Contract (C5C). We appreciate your business and want our mutual relationship to be satisfactory
to you during the term of this Lease ar CSC, as well as for any future transactions. As you know, one of
the terms of our Lease or C5C Agreement requires that you maintain insurance against loss, damage,
destruction and theft for the replacement value of the leased equipment, naming us as lass payee. You
can satisfy this requirement by obtaining your own insurance or by taking advantage of the coverage
which CIT TECHNOLOGY FINANCING SV INC has arranged for the equipment under its own insurance
policy. You can exercise either of the options described below.

NOTE: I you have already submitted evidence of existing coverage for your original Lease or
CSC, and at a later date amended your contract o include additional equipment/schedules,
you must resubmit evidence of other coverage.

Option 1 - Insure Equipment Under Our Property Insurance Policy

Since many cusicmers prefer not o obialn their own coverage on the leased equipment,
CIT TECHNOLOGY FINANCING 5V INC has procured its own coverage which satisfies the property
insurance requirement contained in your Lease or CSC. Protecting the equipment under the policy of
CIT TECHNOLOGY FINANCING 5V INC is easy. There is nothing for you o do. Unless you decide 1o
obtain your own policy, the equipment is covered under the palicy we have in effect a5 of the date you
accept the insurance by remiling payment as described below. In addition o fire, theft, and other
causes of Joss normally covered under a commercial property policy, this policy also covers power
surge, employee theft, and flood. In addition, this policy kas no deductible for losses that exceed $100
(losses under $100 will not be covered). Enclosed is a brochure that provides additional information
about the insurance coverage under the policy of CIT TECHNOLOGY FINANCING SV INC,

If you elect this option by not acquiring your own insurance policy, we'll add  $32.84 |, which
includes the insurance reimbursement and other related charges, 1o each of your monthly invoices. The
insurance reimbursement charge is i on your moathly invoice as a separate line item. YOUR




Option 2 - Use Your Own Insurance Carrler

If you wish to use your own propery insurance on the leased equipment, simply have your agent or
broker submit your proof of insurance to our leased equipment insurance representative. Your agent or
broker must reference  your property Insurance for  the  equipment  Includes
1) CIT TECHNOLOGY FINANCING 5V INC, as the “loss payee,” (2) an insured value of $22.655 |
(3) “spectal form® coverage that includes theft, and (4) coverage effective as of 07/01/03 .

Your agent or broker can fax or mall the evidence of insurance to:
Fax Number; (305) 256-7113

Mailing Address: CIT TECHNOLOGY FINANCING 5V INC
/o ABIC - Specialty Services, Sth Floor
P.O. Box 979220
Miarmi, FL 33197-9220

Please inchode your quote aod Lease or Conditional Service Contract number on all correspondence o
the insurance representative.

We appreciate your assistance in assuring that the equipment is properfy insured, Again, thaok you for
choosing CIT TECHNOLOGY FINANCING SV INC.

If you or your agent or broker have any questions relating to insurance, our insurance representative
can be reached at 1-888-873-1917.

Sincerely,
CIT TECHNOLOGY FINANCING 5V INC

HOPVT.DOC-002



CIT's stated "Insured Valued"
Do not Correlate with Premium Charge
in 10 Randomly Sampled Leases

ACTUAL (Highest Insured Amounts Do Not Correlate to Highest Premiums)

35,569.00 I CIT Insured Value
B CIT Insurance Premium

30,000

22,655.43
’ 21,902.00
21,567.00  20,749.00 20,419.62  20,236.00

20,000 18,686.00

10,000 9,817.00

30.04
9,314.00

Gall Rhonda Paul Nadina Scott  Bernard Mary Bill Rob Mike

EXPECTATION (Highest Insured Amounts Should Correlate to Highest Premiums)

35,569.00 B CIT Insured Value
I CIT Insurance Premium

30,000

22,655.43
' 21,902.00
21,567.00  20,749.00 20,419.62  20,236.00

20,000 18,686.00

10,000 - 9,817.00

9,314.00

Gail Rhonda Paul Nadina Scott Bernard Mary Bill Rob Mike



Violations of Insurance Regulations

Systematically Comparing CIT’s Insurance Premiums with their Assignment of “Insured Values”
Reveals Disturbing Inconsistencies

With an examination of many CIT leases, a bizarre and disturbing pattern emerges. Premiums that CIT
charged to its Norvergence lessee customers for the same Matrix equipment were random and
uncorrelated to the “insured values” that CIT named to its insurer.

I have taken 10 CIT customers and ranked their premiums and “insured value” 1-10, with 1 the highest
amount and 10 the lowest. The highest insured values should have the highest premiums and the lowest
insured values the lowest premiums. As this chart illustrates, there is little correlation between the two.

When Compared, Ten CIT Customer’s Premiums
and the “Insured Value” Basis, have little correlation:

CIT Insurance Premium CIT Insured Value
1. Rhonda 32.84 1. Gail 35,569.00
2. Nadina 32.41 2. Rhonda 22,655.43
3. Scott 31.93 3. Paul 21,902.00
4. Mary Ellen  31.15 4. Nadina 21,567.00
5. Bill 30.04 5. Scott 20,749.00
6. Gail 29.03 6. Bernard 20,419.62
7. Paul 24.11 7. Mary Ellen  20,236.00
8. Bernard 23.86 8. Bill 18,686.00
9. Rob 23.78 9. Rob 9,817.00
10.  Mike 23.42 10.  Mike 9,314.00

Look at the chart above. Mary Ellen pays CIT a $31.15 premium for the “insured value” they gave her,
$20,236. She pays a whopping $7.29 more than Bernard, who pays only $23.86, for the “insured value’
of $20.419.62. Not only is Mary Ellen’s premium $7.29 higher than Bernard’s, but the basis for her
insurance premium, $20,236, is $146.62 /ess than Bernard’s $20,419.62.

b

The following Comparison Chart of 8 different CIT’s Norvergence leases highlight some of these
troubling contradictions. These 8 were not hand-selected but the first 8 CIT leases cases that I become
aware of by random:



CIT: Comparison Chart of Eight Different CIT’s Norvergence Leases

Scott Mike Bill Rhonda Jerri Bernard Paul Donna
1 Matrix 1 Matrix 1 Matrix 2 Matrix 1 Matrix 1 Matrix 1 Matrix 1 Matrix
(2 cards) SOHO SOHO (2 cards) SOHO (1 card) SOHO SOHO
26,231.40 | 11,617.80 | 23,623.20 28,641.00 12,363.60 | 26,601.00 | 28,767.00 | 18,369.60
Total Total Total Total Total Total Total Total
lease lease lease lease lease lease lease lease
3533.12 400.00 400.00 6152.00 400.00 3330.12 400.00 400.00
[2machines]
Retail list | Retail list | Retail list Retail list Retail list | Retail list | Retail list | Retail list
1550.00 200.00 200.00 3100.00 200.00 1550.00 200.00 200.00
[2machines]
Wholesale | Wholesale | Wholesale | Wholesale | Wholesale | Wholesale | Wholesale | Wholesale
31.93 23.42 30.04 32.84 17.00 23.86 24.11 27.23
[2machines]
Insure.lnce Insurance | Insurance Insure}nce Insurance Insurapce Insurance | Insurance
premium | premium | premium premium premium | Premium | premium | premium
20,749.00 | 9,314.00 | 18,686.00 22,655.43 NA 20,419.62 | 21,902.00 NA
[2machines]
CIT’s CIT’s CIT’s CIT’s CIT’;s CIT’s CIT’s Cit’s
stated stated stated stated stated stated stated stated
“insured “insured “insured “insured “insured “insured “insured “insured
value” value” value value” value” value” value” value”




The Matrix Puzzle

Let’s start with the Matrix T1. In our chart we have 3 cases: Scott has one Matrix with 2 cards; 1
(Rhonda) have two Matrix with 2 cards; and Bernard has one Matrix with 1 card. Logic allows us to
assume that two boxes would be worth more than one. We’d also assume that 2 cards would be worth
more than 1 card. (This is why the joke 1% prize is 1 week in Philadelphia; and 2™ prize is 2 weeks in
Philadelphia works—it’s logically unexpected and you immediately get the point. In this hierarchy,
more is worse, not better.) However, instead of the two Matrix with 2 cards being the most valuable of
the three, in CIT’s topsy-turvy accounting world, the two are the least valuable. Just look at the chart.
Using a simple correlation analysis technique, I numbered the total lease amount numbers and the
insurance premiums CIT charged in three cases of Matrix 2001 model in a 1-3 hierarchy. For example,
the top or highest lease total is ranked 1 and the bottom or lowest is 3. Again, logically one would
expect a correlation — the highest lease amount per Matrix would correlate with the highest insurance
premium.

Illogically, Bernard’s one Matrix 2001 with only 1 card, that we would predict as the least expensive,
with the lowest premium, is ranked 1 with the highest lease total with the lowest premium. My total
lease of $28.641 for 2 Matrix with 2 cards, has the highest premium at $32.84 but Scott’s box at
$26.,123.40 has a premium of $31.93.

The Matrix SOHO Mystery

Among the 8 CIT lease cases in the chart are two product types: the Matrix and the Matrix SOHO. As
discussed above, the SOHO retailed for $400 (wholesale $200) and the Matrix listed for 3, 301.12
with no card, and approximately $223 list price is added for each card (the wholesale cost, $1,550, was
not increased by additional cards according to Adtran).

With this said, one would predict that the lease totals for the Matrix 2001, 2003, SB models would be
significantly higher than for the Matrix SOHO models; and yet the highest total lease of all 8 is a Matrix
SOHO. The total lease amount for the same Matrix SOHO equipment ranges from $11,617 to $28.767.

I circled the five Matrix SOHO and labeled the total lease amount in a 1 to 5 hierarchy, representing 1 as
the top amount and 5 the bottom. I also circled the five insurance premiums for the Matrix SOHO as 1 to
5, also representing the highest amount as 1 and the lowest 5. The next chart rather dramatically
demonstrates the fundamental lack of correlation between total cost and insurance premiums in all five
instances of the Matrix SOHO equipment. The number 1 and top lease total is correlated with the
number 1 and largest insurance amount with a line, and so forth through number 5.

The Comparison Chart below shows no correlation between the cost of leased equipment and the
insurance premiums among the five cases of the Matrix SOHO. Again, the prediction would be that
highest premium through the lowest (1-5) would correlate to the highest lease amount to the lowest (1-
5). The lines would be vertical between the lease value and the insurance premium if the 1 to 5
hierarchical order correlated.



CIT: The Comparison Chart shows no correlation

among the five cases of the Matrix SOHO

between the cost of leased equipment and the insurance premiums

Scott Mike Bill Rhonda Jerri Bernard Paul Donna
1 Matrix 2 Matrix 1 Matrix
(2 cards) (2 cards) (1 card)
26,231.40 | 11,617.80 | 23,623.20 28,641.00 12,363.60 | 26,601.00 | 28,767.00 | 18,369.60
5 Zﬁ\ 4 / 1 3
Total To@\ Tota Total Total Total Total otal
lease lease lease Lease lease lease lease ease
3533.12 400.00 400.00 3330.12 400.00 400.00
Retail list | Retail list | Retail list Retaftist | Retail list | Retail list / Retail list
1550.00 200.00 200, 200.00 1550: 200.00 200.00
Wholesale | Wholesale £ Wholesale Wholesale | Wholesale | Wholega Wholesale
4 1 [2machines] 5 3 2
Insura}nce Insurance | Insurance Insura}nce Insurance Insura}nce Insurance | Insurance
premium | premium | premium premium premium | Préemium | premium | premium
20,749.00 | 9,314.00 | 18,686.00 22,655.43 NA 20,419.62 | 21,902.00 NA
[2machines]

CIT’s CIT’s CIT’s CIT’s CIT’;s CIT’s CIT’s Cit’s
stated stated stated stated stated stated stated stated
“insured “insured “insured “insured “insured “insured “insured “insured
value” value” value value” value” value” value” value”




The History of CIT’ Solicitation of Insurance to former Norvergence Customers

With the assignment of Norvergence leases to CIT days or weeks after Norvergence leases were
signed, CIT was the first of the two leaseholders to enforce the insurance clause in the rental
agreement. CIT Technology Financing SV INC sent all the lessees an insurance letter. They
wrote, “As you know one of the terms of our lease or CSC agreement requires that you
maintain insurance...for the replacement value of the leased equipment, naming us as loss-

payee.”

CIT next offered a selection of either one of “two options” for lessees to fulfill their requirement.
They wrote, “You can satisfy this requirement by obtaining your own insurance or by taking
advantage of the coverage which CIT Technology Financing SV INC has arranged for the
equipment under its own insurance policy.”

Option 1- Insure Equipment Under Our Property Insurance Policy

Since many customers prefer not to obtain their own policy on the leased
equipment, CIT Technology Financing SV INC has procured its own coverage
on the leased equipment which satisfies the property insurance requirement
contained in your lease. Protecting the equipment and the policy of CIT
Technology Financing SV INC is easy. Unless you decide to obtain your own
insurance policy, there is nothing for you to do, the equipment is covered under
the policy we have in effect as of the date you accept the insurance by remitting
payment as described below...If you elect this option by not acquiring your own

insurance policy, we’ll add _X_, which includes the insurance
reimbursement and other related charges, to each of your
monthly invoices. This reinbursement charge is included
on your monthly invoice as a separate line item.

Option 2- Use Your Own Insurance Carrier

If you wish to use your own property insurance on the leased equipment, simply
have your agent or broker submit your proof of insurance to our leased
insurance representative. Your agent or broker must reference your property
insurance for the equipment includes (sic) (1) CIT Technology Financing
SV INC as “loss payee” (2) an insured value of _X ...We appreciate
your assistance in assuring that the equipment is properly insured.




What the Norvergence Lease Contract States About Insurance

The insurance letter, as quoted above, notably refers to the “property insurance requirement
contained in your lease.” The text in the Norvergence lease is as follows:

LOSS; DAMAGE; INSURANCE: You are responsible for and accept the
risk of loss or damage to the equipment. You agree to keep the Equipment
insured against all risks of loss in an amount at least equal to the
replacement cost until this Rental is paid in full and will list us as
loss payee. You will also carry public liability insurance with respect to the
Equipment and the use thereof and name us as additional insured. You will
give us written proof of this insurance before this rental term begins. You
agree to promptly notify us in writing of any loss or destruction or damage to
the Equipment and you will, at our option, (a) repair the Equipment to
good condition and working order, (b) replace the Equipment with
like Equipment in good repair, condition and working order,
acceptable to us and transfer clear title to such replacement Equipment
to us, such Equipment shall be subject to the Lease and deemed the
equipment, or (c) pay to us the present value of the total of all
unpaid rental payments for the full Rental term plus the estimated
Fair market Value of the Equipment at the end of the originally
scheduled rental term, all discounted at six percent (6%) per year
whereupon the Lease shall terminate. All proceeds of insurance
received by us as a result of such loss or damage will be applied,
where applicable, toward the replacement or repair of the
Equipment or the payment of your obligations. IF YOU DO NOT
GIVE US PROOF OF PHYSICAL DAMAGE INSURANCE, WE MAY
(BUT WILL NOT BE OBLIGATED TO) OBTAIN OTHER PHYSICAL
DAMAGE INSURANCE AND CHARGE YOU A FEE FOR IT, ON
WHICH WE MAY MAKE A PROFIT, OR WE MAY CHARGE YOU A
MONTHLY CHARGE EQUAL TO 0.25% OF THE ORIGINAL
EQUIPMENT COST DUE TO THE INCREASED CREDIT RISK TO
US AS WELL AS TO COVER OUR INCREASED INTERNAL
OVERHEAD COSTS OF REQUESTING PROOF OF PHYSICAL
DAMAGE INSURANCE FROM YOU.

The CIT’s Insurance Letter Referred to the Premium as a Reimbursement

The following is the rate charged CIT according to their insurer,
Assurant:

The premium for the first $2,500 is $154. The remainder cost per
hundred is 0.86. This will give you the annual premium. Divide the
annual premium by 12 to get the monthly premium. Multiply by
months in term (59) and divide by # of billing cycles (60) to get
premium amount.



I had Dr. Barry Cipra, a mathematician, and a well known math reporter for Science Magazine,
do the calculations for me. The resulting numbers made no sense. First we used the number of

the full lease, $28,641. However, the total lease amount would have to be $30,416.30,
not $28,641 using the insure rate formula to come up with my monthly
premium of $32.84.

Next we tried CIT’s “insured value” number that I was suppose to give to my carrier. No good
again. The monthly premium for $22, 655 would be $27.28, not the $32.84 that 1
was paying. We then used the “inventory amount.” Forget this as well. The premium for
$8,960 replacement coverage would be, using the formula, $17.46.

How did CIT get the $32.84?

A letter from Assurant offered a clue. Her last sentence was disturbing. “Any additional amounts
charged by CIT Technology Financing SV Inc. (“CIT”) in connection with the insurance
coverage offered through CIT should be discussed directly with CIT.”

Extra Charges? The insurance letter sent by CIT used the words “reimbursement” twice
regarding the $32.84 premium. Their statement that this premium was a “separate line item”
also supported the apparently obvious interpretation that this was not a sale of insurance with
profits to them if you took their insurance offer. The only additional wording they used once
with “insurance reimbursement” and “reimbursement charge” was “and other related charges.”
See wording below from CIT’s insurance letter:

If you elect this option by not acquiring your own insurance policy, we’ll add

$32.84 , which includes the insurance reimbursement
and other related charges, to each of your monthly
invoices. This reimbursement charge is included on your
monthly invoice as a separate line item.

I still do not have an answer from CIT as to an itemized account of what the extra charges are in
my $32.84 premium. A CIT competitor, Preferred Capital, reveals the application of extra
charges in their insurance letter to Norvergence lessees. They write, “Should you use program to
protect the leased equipment, we will bill you a monthly insurance charge of X, which includes
all premiums, charges, fees, and profit to us for providing this service.” When I selected CIT’s
Option 1, I dutifully paid their request for a premium up until the time of the Norvergence
bankruptcy. It was afterwards that [ had the revelation that the resale value of the Matrix box in
the marketplace was $100 on Ebay. I was deceived by CIT’s appraisal of the equipment’s
“insured value,” and was commensurately overcharged for premiums.

I had no idea I was paying profits and fees in my premium. Logically, that [ am over-paying is a
fact, since the total lease value would need to be $30, 416.30 as a basis for my $32.84 premium

and my lease total is only $28,641.

In the Norvergence contract, the clause on insurance states, with original emphasis:



IF YOU DO NOT GIVE US PROOF OF PHYSICAL DAMAGE
INSURANCE, WE MAY (BUT WILL NOT BE OBLIGATED TO)
OBTAIN OTHER PHYSICAL DAMAGE INSURANCE AND CHARGE
YOU A FEE FOR IT, ON WHICH WE MAY MAKE A PROFIT, OR
WE MAY CHARGE YOU A MONTHLY CHARGE EQUAL TO 0.25%
OF THE ORIGINAL EQUIPMENT COST DUE TO THE INCREASED
CREDIT RISK TO US AS WELL AS TO COVER OUR INCREASED
INTERNAL OVERHEAD COSTS OF REQUESTING PROOF OF
PHYSICAL DAMAGE INSURANCE FROM YOU.

I indeed did “not give them proof of physical damage insurance” as stated in above paragraph.
The reason why I did not was because I chose CIT’s Option 1, as demonstrated by having paid
for their insurance. Does this point of fact—that I did not send in a proof of insurance because I
was taking their insurance-- allow for what sounds like a resulting penalty of “fees,” “profit,”
and “increased credit risk” and “internal overhead costs” for negligence? The insurance letter
says “Unless you decide to obtain your own insurance policy, there is nothing for you to do.”
Will this contract and not the letter paragraph, be the justification for CIT’s hidden charges in my
premiums and those of many others? Since there is profit instead of just a pass-through, is CIT
licensed to sell insurance in this form?

CIT lists “customer’s insurance coverages’ as one of their operations subjected to regulatory
authorities for which they are accountable in their 2003 Annual Report:

CIT’s 2003 Annual Report and SEC Filing (page 6) [emphasis in bold and underlined mine]:

Regulation

Our operations are subject, in certain instances, to supervision and regulation
by state, federal and various foreign governmental authorities and may be
subject to various laws and judicial and administrative decisions imposing
various requirements and restrictions, which, among other things, (i) regulate
credit granting activities, including establishing licensing requirements, if
any, in various jurisdictions, (ii) establish maximum interest rates, finance
charges and other charges, (iii) regulate customers' insurance coverages,
(iv) require disclosures to customers, (v) govern secured transactions, (vi) set
collection, foreclosure, repossession and claims handling procedures and
other trade practices, (vii) prohibit discrimination in the extension of credit
and administration of loans and (viii) regulate the use and reporting of
information related to a borrower's credit experience and other data
collection....




Excerpt Followed By Entire Settlement Document:
In the Matter of:
TCF LEASING, INC. d/b/a TCF Express Leasing,
Respondent.
ASSURANCE OF VOLUNTARY COMPLIANCE /DISCONTINUANCE
This Assurance of VVoluntary Compliance /Discontinuance (“Assurance”) is

entered into
by the Attorneys General of the States of Arizona, California, Colorado, Florida, Georgia,
1

Louisiana, Maryland, Massachusetts, Michigan, New Jersey, New York, North Carolina,
Pennsylvania, Rhode Island, and Texas,(“States”), acting pursuant to their respective consumer
protection statutes and TCF Leasing, Inc., d/b/a TCF Express Leasing (“TCF”). As used herein,
2

TCF shall refer to TCF Leasing, Inc. and its successors and assigns, and any wholly owned
subsidiaries, which hold Equipment Rental Agreements for customers of the former
NorVergence which were taken by assignment.

Relevant Excerpt

Even after the termination of telecommunications service to the customers, and
while the customers were required to pay higher costs for alternative
telecommunications services provided by other carriers which had no use for the
Matrix and Soho boxes, most of the leasing companies, improperly continued to
enforce the Equipment Rental Agreements as against the customers. Respondent
TCF, however, did not attempt to enforce the Equipment Rental Agreements
following the filing of the NorVergence bankruptcy, and TCF ceased billing
customers.
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I. STATES’ POSITION
1.
The statements contained in this “States Position” Section represent the position of the
States only with respect to the business practices of NORVERGENCE, Inc. and
NORVERGENCE CAPITAL LLC, including the assignment and procurement of certain
Equipment Rental Agreements to and for several leasing companies, including respondent TCF
Express Leasing, and TCF does not admit the truth of any of the statements contained in this
“States’ Position” Section.
2.



NorVergence, Inc. is a New Jersey corporation with its principal place of business located

at 550 Broad Street, Newark, New Jersey 07102. Prior to the filing of an involuntary bankruptcy
proceeding on June 30, 2004 (Docket 04-32079-RG), NorVergence, Inc. was engaged in the
business of offering for sale and reselling telecommunications service, together with the
provision of certain telecommunications equipment, to small businesses and not-for-profit
organizations in the States.

3.

NorVergence Capital LLC is a limited liability corporation and a subsidiary of

NorVergence, Inc., with offices at 550 Broad Street, Newark, New Jersey 07102. NorVergence
Capital LLC is a debtor, along with NorVergence, Inc. in the bankruptcy proceeding, Docket
04-

32079-RG. Prior to the bankruptcy, NorVergence Capital LLC, together with NorVergence,
Inc.,

was engaged in the business of offering for sale and reselling telecommunications service,
together with the provision of certain telecommunications equipment, to small businesses and
not-for-profit organizations in the States. NorVergence, Inc. and NorVergence Capital LLC are
hereinafter collectively referred to as “NorVergence.”
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4,
Respondent TCF Leasing, Inc., d/b/a TCF Express Leasing ("TCF") is
a corporation organized and existing under the laws of the State of Minnesota, with its principal
place of business located at 11100 Wayzata Blvd., Suite 801, Minnetonka, MN 55305. TCF is
one of the leasing companies which held Equipment Rental Agreements with NorVergence
customers in the States and elsewhere. TCF obtained its NorVergence Equipment Rental
Agreements by assignment from NorVergence. It has a total of forty-two Equipment Rental
Agreements from customers in fifteen states.
5.
TCF holds Equipment Rental Agreements from customers in the states of Arizona,
California, Colorado, Connecticut, Florida, Georgia, Louisiana, Maryland, Michigan, Missouri,
New Jersey, New York, Pennsylvania, Rhode Island, and Texas. The aggregate rental payments
due on TCF’s NorVergence leases is $1,453,074. TCF has collected a total of $10,973.36 on
these Agreements prior to the NorVergence bankruptcy. Unlike other leasing companies, TCF
did not attempt to enforce the NorVergence Equipment Rental Agreements subsequent to the
NorVergence bankruptcy.
NorVergence’s Fraudulent Business Scheme
6.
Since at least 2002 and continuing until shortly before the NorVergence bankruptcy filing
in June 2004, NorVergence was in the business of offering to sell and reselling
telecommunications services as integrated long-term packages, including local and long distance
telephone, cellular and high speed Internet access. NorVergence marketed its services
principally
to small businesses and not-for-profit organizations with high credit ratings, and which, for the
most part, did not have in-house counsel or technology personnel. NorVergence’s salespeople
personally visited these entities, offering to provide telecommunications services at greatly
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reduced prices compared to the prices charged by the customers’ then current service providers.
7.
NorVergence represented that customers would receive over a five year period, dramatic
savings of 20-60% on telecommunications services and unlimited free minutes. NorVergence
claimed to be offering these services through its purported alliances with Nortel Networks and
Qwest Communications. NorVergence further represented that its highly beneficial service
offering was made possible by a purportedly proprietary, technologically innovative, and carrier
neutral “black box” called, the “Matrix Solution,” that would be installed on the customer’s
premises. In fact, the “Matrix Solution” did not eliminate per minute charges or make cost
savings possible.
8.
The cost savings in NorVergence’s proposal had nothing to do with the “black box” or
other innovative technology touted by NorVergence. Rather, NorVergence constructed its cost
savings proposals simply by applying a discount of 20-30% to the potential customer’s current
cost for telecommunications services. In fact, NorVergence chose this discounted price without
regard to the actual cost of providing the services (which was generally much higher).
9.
The promised savings were set forth in the form of a “Cost Savings Proposal,” and were
represented as a monthly cost for an integrated service package, including the cost of
telecommunications services and rental of related hardware.
10.
Through deceptive and high pressure sales tactics and outright trickery, NorVergence
salespeople signed customers up, putting the bulk (i.e., at least 80%) of the service agreement
into an equipment finance lease, designated “Equipment Rental Agreement,” purportedly for the
Matrix box. The rental payments due on the Equipment Rental Agreements varied from
approximately $200 to $5,700 per month (or $12,000 to over $340,000 over a 60 month lease),
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while the actual price of the Matrix was not greater than $1,500. Customers were not provided
the option to purchase the box.
11.
Potential customers were told falsely by NorVergence’s salespeople that they needed to
“qualify” for NorVergence’s telecommunications services, which were in high demand and
available only to a limited number of applicants. The NorVergence salespeople further told the
customers that the forms were non-binding and no-risk, and merely served to reserve the
circuitry
and hardware, while the customers’ “qualifications” were being investigated.
12.
The Equipment Rental Agreements that were included in the stack of supposedly non-
binding forms were, in actuality, noncancellable agreements. Contrary to the customers’
understanding of the transaction as presented by NorVergence’s salespeople, the Agreements,
under these circumstances, were fraudulently characterized as UCC Article 2A finance leases for
the Matrix box. As such, these Agreements were designed to obtain the special protections
applicable to equipment finance leases.



13.

Under the circumstances, the Equipment Rental Agreements are unconscionable in that
they contain terms that are unreasonably and unfairly harsh and one-sided in favor of
NorVergence and the leasing companies. In fact, included in the fine print of the Equipment
Rental Agreements are provisions that purported to:

a.

remove any obligations by assignees of NorVergence to the customers;

b.

require that all legal actions relating to the agreement be brought in a forum distant from

the customer’s place of business, in many cases where the leasing company that would take a
assignment was located, unknown at the time the customer signed the contract (“floating
jurisdiction clauses”);
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C.
characterize the vast majority of the total fees agreed to by the customer as payments for
the Matrix box which grossly exceeded its actual price and value;
d.
characterize the Equipment Rental Agreement as a finance lease under Article 2A of the
Uniform Commercial Code in a fraudulent and unconscionable attempt to gain the protections
of
equipment finance leases. In fact, the Agreement was for an integrated telecommunications
service offering, although the service component was not documented in the Agreements.
Moreover, the equipment purportedly financed under the Agreement was not first offered for sale
to the customers or offered in a buy-out to the customer at the end of the Agreement’s five-year
term;
e.
suggest that the customers were given information about the comparative costs of
purchasing and renting the Matrix box that enabled them to make a reasoned decision to rent
rather than purchase (i.e., “You understand that the Equipment may be purchased for cash or it
may be rented.”), when, in fact, the customers had no opportunity to purchase the Matrix, and
were not provided any information about the costs of the box; and
f.
waive all the customer’s defenses to demands for payment, even if the promised services
were not provided (“hell or high water clauses”).
14.
Soon after the customers signed the Equipment Rental agreements, NorVergence
assigned the agreements to one of the leasing companies. In some cases, as with respondent, the
NorVergence salesperson had the customer sign an Equipment Rental Agreement directly with
the leasing company as “owner.”
15.
The leasing companies paid NorVergence the full-five year Equipment Rental Agreement
value less a “lease factor” such that NorVergence received approximately 75-85% of the value
of
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the Equipment Rental Agreements up front.

16.

The NorVergence business plan was a “Ponzi” scheme. NorVergence deceived small,
unsophisticated businesses into signing sham equipment finance leases with unconscionable
terms, and obtained up front payments from the assignment or procurement of those sham leases.
NorVergence then used these payments to purchase the telecommunications services it resold to
its customers. Yet even with those monies, the NorVergence business plan was doomed to fail
before NorVergence could fulfill the five year term it promised to provide service to the
customers because (a) NorVergence was selling unlimited local, long distance, high speed
Internet and wireless service for a fixed monthly price, while it was actually liable to Qwest, T-
Mobile, and other carriers on a per minute toll basis; (b) the cost of providing the unlimited
service NorVergence was selling far exceeded the small payments that customers were required
to make directly to NorVergence for their telecommunications service, together with the monies
NorVergence received from the leasing companies; and (c) NorVergence had promised the
customers long-term (i.e., five year) service, but had no long-term contracts in place to provide
that service.

17.

Less than three years after NorVergence put its scheme into effect, NorVergence failed to

pay its obligations to its carriers and suppliers, triggering the filing of an involuntary Chapter 11
bankruptcy proceeding against it. Service to the customers was turned off on or about July 15,
2004.

18.

Although NorVergence had represented to its customers that its Matrix box could be used

with any carrier of their choice, after the termination of telecommunications service, the
customers could not find carriers who would use the Matrix box to provide service to them. In
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fact, the customers were required to pay significantly more for their telecommunications services
despite their having the Matrix box which NorVergence had touted as a cost savings solution.
19.
Even after the termination of telecommunications service to the customers, and while the
customers were required to pay higher costs for alternative telecommunications services
provided
by other carriers which had no use for the Matrix and Soho boxes, most of the leasing
companies,
improperly continued to enforce the Equipment Rental Agreements as against the customers.
Respondent TCF, however, did not attempt to enforce the Equipment Rental Agreements
following the filing of the NorVergence bankruptcy, and TCF ceased billing customers.
20.
The practices which NorVergence engaged in as set forth in paragraphs 6 through 19 are
fraudulent under the laws of the States as set forth in footnote 2, and the Equipment Rental
Agreements NorVergence entered into with its customers are unconscionable under the laws of
the States as set forth in footnote 2 and the Uniform Commercial Code (“UCC”) 2-302.
Accordingly, the Equipment Rental Agreements should be rescinded as of the date that
telecommunications services to NorVergence’s customers was terminated.



Il. TCF’'S POSITION

1.

The statements contained in this “TCF’s Position” Section represent the position of TCF
only, and the States do not admit the truth of any of the statements contained in this “TCF’s
Position” Section.

2.

Without an admission as to the State’s position on the enforceability of the Equipment
Rental Agreements, TCF desires to resolve this investigation by forgiving 100% of any monies
owed on the Equipment Rental Agreements since July 15, 2004.

3.

TCF affirmatively alleges that it has at all times acted lawfully with respect to its
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NorVergence Equipment Rental Agreements. TCF supports the goals of the State Attorneys
General in relieving the customers and any guarantors from any obligations under the
NorVergence Equipment Rental Agreements.
I1l. GENERAL AGREEMENTS
1.
The parties have agreed to resolve the issues raised during the States’ inquiry by
entering into this Assurance. TCF is entering into this Assurance solely for the purpose of
settlement and nothing contained herein may be taken as or construed to be an admission or
concession of any violation of law, or of any other matter of fact or law, or of any liability or
wrongdoing, all of which TCF expressly denies.
2.
Each State agrees that such State shall not proceed with or institute any civil
action or proceeding based upon the above-cited consumer protection statutes against TCF or its
parents, and all of its subsidiaries and affiliates, past and present, and their past and present
representatives, successors, administrators, employees, shareholders, officers, directors, boards
of
directors, attorneys, agents, servants, and assigns, including but not limited to an action or
proceeding seeking restitution, injunctive relief, fines, penalties, attorneys’ fees or costs, for any
conduct or practice prior to the Effective Date of this Assurance which relates to the subject
matter of this Assurance. Notwithstanding the foregoing, a State may institute an action or
proceeding to enforce the terms and provisions of this Assurance.
3.
This Assurance may be entitled an “Assurance of Voluntary Compliance” or an
"Assurance of Discontinuance™ as provided by applicable State law.
4.
As to each customer and guarantor listed on the chart annexed hereto as Exhibit A
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which elects to participate in the settlement terms agreed to herein (hereinafter, “participating
customer”), TCF agrees to forgive 100% of the remaining outstanding balance due on the
participating customers’ obligations to TCF under the Equipment Rental Agreements and refund
any rental payments or other amounts which have been paid to TCF since the filing of the



NorVergence bankruptcy on June 30, 2004.

5.

In the event that it is subsequently determined that additional customers in the

same or additional states have NorVergence Rental Agreements with TCF, TCF shall make the
same offer available to such customers on the same terms.

6.

Within thirty (30) calendar days of the Effective Date of this Assurance,

TCF shall mail a letter in the form annexed hereto as Exhibit B to each customer listed on
Exhibit A. Such letter shall inform the customers and guarantors of the opportunity to participate
in the settlement described herein. As to four customers who have agreed to an independent
settlement with TCF after July 15, 2004, within five (5) calendar days of the Effective Date of
this Assurance, TCF will issue refunds to those customers of any amounts paid.

7.

As a condition to TCF’s agreement to forgive 100% of the customers’ outstanding

obligations under the Equipment Rental Agreements, the participating customers will be required
to sign a Settlement and Mutual Releases in the form annexed hereto as Exhibit B.

8.

Within ninety (90) days of the Effective Date of this Assurance, TCF shall submit

an affidavit to the Attorney General of each State, subscribed to by an officer of the corporation,
attesting that it sent the letters to the customers and guarantors of that Attorney General’s State
listed in Exhibit A in accordance with the terms of paragraph 5 of this Assurance.
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9.
This Assurance shall be governed by the laws of the respective States. Nothing in
this Assurance shall be deemed to permit or authorize any violation of the laws of any state or
otherwise be construed to relieve TCF of any duty to comply with the applicable laws, rules and
regulations of any state, nor shall anything herein be deemed to constitute permission to engage
in any acts or practices prohibited by such laws, rules or regulations.
10.
Nothing in this Assurance shall be construed to authorize or require any action by
TCF in violation of applicable federal, state or other laws. TCF agrees that this Assurance
constitutes a legally enforceable obligation of TCF in accordance with its terms.
11. This Assurance does not constitute an approval by the States of any of TCF’s programs or
practices and TCF shall not make any Representation to the contrary.
12.
This Assurance may be executed in counterparts.
13.
The "Effective Date" of this Assurance shall be December 23, 2004
14.
Nothing in this Assurance shall be construed as a waiver of any private rights of any
person, consumer or customer except to the extent such person, consumer or customer executes a
Settlement and Mutual Releases in the form annexed hereto as Exhibit C.
15. This Assurance constitutes the entire agreement of the parties hereto and supersedes all
prior agreements or understandings, whether written or oral, between the parties and/or their
respective counsel with respect to the subject matter hereof. Any amendment or modification to



this Assurance must be in writing and signed by duly authorized representatives of all the parties
hereto.
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16.
The undersigned representative for each party certifies that he/she is fully authorized by
the party he/she represents to enter into the terms and conditions of this Assurance and to legally
bind the party he/she represents to the Assurance.
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FOR THE STATES
TERRY GODDARD
Attorney General

State of Arizona
NOREEN R. MATTS
Assistant Attorney General
BILL LOCKYER
Attorney General

State of California
HOWARD WAYNE
Deputy Attorney General
KEN SALAZAR

Attorney General

State of Colorado
GARTH C. LUCERO
Assistant Attorney General
CHARLIE CRIST
Attorney General

State of Florida
LORI S. ROWE

Assistant Deputy Attorney General
JOSEPH B. DOYLE
Administrator

Governor’s Office of Consumer Affairs
State of Georgia
ANNE S. INFINGER
Director, Legal Division
CHARLES C. FOTI, JR.
Attorney General

State of Louisiana

KRISTI M. GARCIA
Assistant Attorney General
J. JOSEPH CURRAN, JR.
Attorney General

State of Maryland
WILLIAM D. GRUHN
Assistant Attorney General
THOMAS F. REILLY
Attorney General
Commonwealth of Massachusetts



KARLEN J. REED

Assistant Attorney General
MICHAEL A. COX
Attorney General

State of Michigan

KATHY FITZGERALD
Assistant Attorney General
PETER C. HARVEY
Attorney General

State of New Jersey
JEFFREY KOZIAR

Deputy Attorney General
ELIOT SPITZER

Attorney General

State of New York

JOY FEIGENBAUM
Assistant Attorney General
ROY COOPER

Attorney General

State of North Carolina
KEVIN ANDERSON
Assistant Attorney General
GERALD J. PAPPERT
Attorney General
Commonwealth of Pennsylvania
E. BARRY CREANY

Senior Deputy Attorney General
PATRICK C. LYNCH
Attorney General

State of Rhode Island
EDMUND F. MURRAY, JR.
Special Assistant Attorney General
GREG ABBOTT

Attorney General

State of Texas

LEELA R. FIRESIDE
Assistant Attorney General
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FOR TCF LEASING D/B/A TCF EXPRESS LEASING
We the undersigned, who have the authority to consent and sign on behalf of the parties
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in this matter, hereby consent to the form and contents of the foregoing Assurance and to its

entry:

Signed this date of December, 2004
TCF LEASING, D/B/A TCF EXPRESS

LEASING
By:

-15-

FOR THE STATE OF NEW YORK
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IN THE MATTER OF:

TCF LEASING, INC. D/B/A TCF EXPRESS LEASING,
RESPONDENT.

Dated: December , 2004

ELIOT SPITZER

Attorney General of the State of New York

JOY FEIGENBAUM

Assistant Attorney General

Bureau of Consumer Frauds and Protection
120 Broadway

New York, NY 10271
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EXHIBIT A
[CHART]
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Exhibit B

NOTICE TO BUSINESSES AND NOT-FOR-PROFIT ORGANIZATIONS THAT
ENTERED INTO AN EQUIPMENT RENTAL AGREEMENT WITH TCF [DIRECTLY
OR] BY ASSIGNMENT FROM NORVERGENCE, INC., AND TO ANY GUARANTORS
[Date]

Dear [name of Lessee and/or Guarantor]:

You are receiving this notice because the records of TCF Leasing, Inc., d/b/a TCF

Express Leasing (“TCF”) reflect that [Lessee] entered into an Equipment Rental
Agreement (referred to herein as the “Rental Agreement”) with TCF, [either directly or]
by

assignment from NorVergence, Inc. (“NorVergence”) in connection with its prior service
from NorVergence, Inc. Pursuant to an agreement with the Attorneys General of the
States of New York, (the “Attorneys General”),
TCEF is offering you the opportunity to participate in a Settlement Program in which you
will be forgiven 100% of the outstanding balance on the Rental Agreement, no part of
which has been collected since the filing of the NorVergence bankruptcy on June 30, 2004,
and settle any and all disputes between you and TCF arising from the Rental Agreement.
The Settlement Program Offered By TCF:

If you elect to participate in this Settlement Program, TCF will (a) forgive one hundred

percent (100%) of the remaining balance due under [Lessee’s] Rental Agreement, no part of
which has been collected since the filing of the NorVergence bankruptcy on June 30, 2004. In
exchange for the benefits provided above, you must agree to release TCF from any claims
concerning your Rental Agreement, as described more fully below.

To inform TCF of your acceptance of this Settlement Program, you must

complete, sign and return to TCF, by [date 60 days from the date of the mailing of this
notice] the enclosed document entitled “Settlement and Mutual Releases.” In that document,
you must fully release TCF from, and agree not to sue TCF for any and all claims (including any
claims as a member or representative of a putative class action) that you have or may have had




against TCF based upon [Lessee’s] Rental Agreement. If you are currently involved in any
litigation with TCF over [Lessee’s] Rental Agreement and you wish to participate in the
Settlement Program, you and TCF will mutually dismiss that action with prejudice. TCF, in turn,
will fully release you from, and agree not to sue you for or to dismiss you from any and all
claims

that it has or may have had against you based upon [Lessee’s] Rental Agreement. Both you and
TCF will retain all rights under law to enforce the “Settlement and Mutual Releases.”

TCF has agreed to this Settlement Program for the purpose of avoiding the expense and
inconvenience of litigation and it is not an admission on the part of TCF that it engaged in any
form of unlawful conduct or business practices. Indeed, TCF expressly denies that it engaged in
any such unlawful conduct or business practices and expressly denies that it is liable to any
person or entity in connection with the rental of NorVergence telecommunications equipment.
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If You Decide Not To Participate In The Settlement Program:

You are not obligated to participate in the Settlement Program agreed to by TCF and the
Attorney General, and you have the right to consult with an attorney of your choosing before you
decide whether to participate in the Settlement Program. Nothing in the settlement between TCF
and the Attorneys General prevents you from pursuing any right or remedy at law which you
may

have against TCF, except to the extent that you elect to participate in this settlement and execute
a

Settlement and Mutual Release.

What You Would Be Agreeing To Pay If You Enroll In The Settlement Program:

TCF has the following information about the Rental Agreement and the amount you would

be forgiven under the Settlement Program :

Balance remaining to be forgiven:
Please call [phone number] if you have any questions regarding this Settlement Program or your
Rental Agreement account.

Yours truly,

TCF Leasing, Inc., d/b/a TCF Express Leasing
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Exhibit C

SETTLEMENT AND MUTUAL RELEASES

between

[LESSEE AND ANY GUARANTOR] and TCF LEASING, INC., d/b/a TCF EXPRESS
LEASING

I, , on behalf of the entity named above (the “Lessee”) and/or

as personal guarantor (together, the “Lessee and/or Guarantor”), elect to take advantage of the
Settlement Program agreed to by the Attorneys General of the States of

and TCF Leasing, Inc. d/b/a/ TCF Express Leasing
(“TCF”) to resolve Lessee’s Rental Agreement with TCF (the “Rental Agreement”) at a
substantial discount and to settle any and all disputes between Lessee and/or Guarantor and TCF
arising from the Rental Agreement. With this Settlement and Mutual Releases | am: (1) enrolling
in the Settlement Program; and (2) entering into a mutual release of claims with TCF and related
parties.




I understand that TCF and the Attorneys General of the States of have agreed to

the terms of this Settlement Program for the purpose of avoiding the expense and inconvenience
of litigation and it is not an admission on the part of TCF that it engaged in any form of unlawful
conduct or business practices, and that TCF expressly denies that it engaged in any such
unlawful

conduct or business practices and expressly denies that it is liable to any person or entity in
connection with the Rental Agreement.

1. Enrolling In The Settlement Program

I understand that, upon Lessee’s and/or Guarantor’s acceptance of this Settlement Program,

TCF will forgive 100% of the outstanding balance due under the Equipment Rental Agreement,
no

part of which has been collected since the filing of the NorVergence bankruptcy on June 30,
2004.

I also understand that TCF’s records reflect the following information about Lessee’s Rental
Agreement account:

Balance remaining which will be forgiven
2. Release Of Claims

I understand that, in exchange for the opportunity to be relieved of any obligations under

the Rental Agreement, Lessee and/or Guarantor hereby release and discharge TCF and all of its
subsidiaries, parents, affiliates, predecessors, successors and assigns, officers, directors,
employees, shareholders and agents (the “TCF Parties”) from, and covenant not to file or pursue
any lawsuit or claim in any place against any TCF Party for, any and all claims (including claims
as a member or representative of a proposed class action) that Lessee and/or Guarantor has or
may

have had against it for any and all damages, restitution, equitable relief, attorneys’ fees and/or
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penalties based upon the Rental Agreement. Lessee and/or Guarantor further agree that if they
are

currently involved in any litigation arising from the Rental Agreement, Lessee and/or Guarantor
and TCF will mutually dismiss that litigation with prejudice.

In exchange for Lessee and/or Guarantor’s release pursuant to this Settlement and Mutual
Releases, TCF hereby releases and discharges Lessee and/or Guarantor from, and covenants not
to

file or pursue any lawsuit or claim in any place against Lessee and/or Guarantor for, any and all
claims that TCF has or may have had against Lessee and/or Guarantor and all of its subsidiaries,
parents, affiliates, predecessors, successors, assigns, officers, directors, employees, shareholders,
agents, and guarantors for any and all damages, equitable relief, attorneys’ fees and penalties
based upon the Rental Agreement.

I hereby acknowledge and represent that | have read this Settlement and Mutual Releases;

that | have had the opportunity to consult with a lawyer concerning it; that Lessee and/or
Guarantor are voluntarily entering into this Settlement and Mutual Releases; that neither TCF
nor

its agents or attorneys have made any representations or promises concerning the terms or effects
of this Settlement Agreement other than those set forth in this document; and | understand that
this is a full and final release of all claims Lessee and/or Guarantor has or may have against the
TCF Parties concerning the Rental Agreement.



The signatory for the Lessee below represents that he or she is duly authorized to enter into
this Settlement Agreement and Mutual Releases on behalf of the Lessee.

This Settlement and Mutual Releases shall be deemed accepted upon your return to TCF
of an executed copy of this agreement.

IN WITNESS WHEREOF, and intending to be legally bound hereby, the undersigned has
caused this Settlement and Mutual Releases to be executed this__ day of

2004.

Dated:

[NAME OF LESSEE]
By:
[Name]
[Title]
[Address]
By:
[Name], as Guarantor

TCF Leasing, Inc., d/b/a TCF Express Leasing
By:
FILL OUT COMPLETELY AND SEND TWO SIGNED ORIGINALS TO TCF AT:
PLEASE KEEP A COPY FOR YOUR RECORDS. A FULLY EXECUTED DOCUMENT
WILL BE SENT TO LESSEE AND ANY GUARANTOR.
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Source of Document

http://64.233.161.104/search?q=cache:4QUOMzqlpPQJ:www.0ag.state.ny.us/telecommunicatio
ns/filings/TCF_Assurance.pdf+unconscionable+norvergence&hl=en



Excerpts from
CIT SEC Filing 2004/2005

Three Specific Disclosures Regarding CIT’S Norvergence Legal Fight:

1. CIT Group annual 10-K filing (filed 3/7/05)

EXCERPTS: (Text repeated on page 10 and page 92)

NorVergence Related Litigation

On September 9, 2004, Exquisite Caterers v. Popular Leasing et al.
("Exquisite Caterers™), a putative national class action, was filed against 13
financial institutions, including CIT, who had acquired equipment leases
("NorVergence Leases™) from NorVergence, Inc., a reseller of telecommunications
and Internet services to businesses. The Exquisite Caterers lawsuit is now
pending in the Superior Court of New Jersey, Monmouth County. Exquisite Caterers
based its complaint on allegations that NorVergence misrepresented the
capabilities of the equipment leased to its customers and overcharged for the
equipment. The complaint asserts that the NorVergence Leases are unenforceable
and seeks rescission, punitive damages, treble damages and attorneys' fees. In
addition, putative class action suits in Florida, Illinois, New York, and Texas

and several individual suits, all based upon the same core allegations and
seeking the same relief, have been filed by NorVergence customers against CIT
and other financial institutions.

On July 14, 2004, the U.S. Bankruptcy Court ordered the liquidation for
NorVergence under Chapter 7 of the Bankruptcy Code. Thereafter, the Attorneys
General of Florida, New Jersey, New York, Illinois, Massachusetts and Texas
commenced investigations of NorVergence and the financial institutions,
including CIT, which purchased NorVergence Leases. CIT entered into settlement
negotiations with those Attorney Generals and with Attorneys General from
several other states, including Pennsylvania and Massachusetts. In December
2004, CIT reached separate settlements with the New York and the New Jersey
Attorneys General. Under those settlements, lessees in those states will have an
opportunity to resolve all claims by and against CIT by paying a percentage of
the remaining balance on their lease. Negotiations with other Attorneys General
are continuing. CIT has also been asked by the Federal Trade Commission to
produce documents for transactions related to NorVergence. In addition, on
February 15, 2005, CIT was served with a subpoena seeking the production of



documents in a grand jury proceeding being conducted by the U.S. Attorney for
the Southern District of New York in connection with an investigation of
transactions related to NorVergence. CIT is in the process of complying with
these information requests.

2. Transcript from CIT Year-Ending Earnings Conference Call

Moderator: Valerie Gerard

January 19, 2005

11:00am CIT
http://www.cit.com/NR/rdonlyres/ezrl6gzlfgmxros2whvm5jsgcg2by44fndsyixxIxgo7df3f
su7gxsizaligpegazy3fl5jsn7gh3nfid2winti5fzg/TranscriptQ4unedited.pdf#Page=8

page 8

Jeffrey Peek:
In the quarter profitability declined somewhat due to the charge-offs related to
the NorVergence situation.

pages 33-34

Stephen Schulz: Okay great and then there was just one last housekeeping item. You had
mentioned in the press release the charge-offs related to NorVergence, what

was the actual number and dollar number on those charge-offs and then how

much exposure do you guys have as of the end of the fourth quarter?

Joseph Leone: The numbers in the aggregate - our charge-offs that weve taken are about
$15 million between the two quarters, 10 or 11 in the third quarter and 4 or 5 this
quarter. And then the remaining exposure that we have any concerns for are

covered through and carved out in our loss reserve.

3. Previous 3™ Quarter CIT SEC Filing

Specialty Finance

* The increase in charge-offs for Specialty Finance - Commercial
was due largely to charge-offs taken with respect to leases to
customers of NorVergence, Inc., a bankrupt vendor currently
subject to regulatory investigations. At September 30, 2004, after
taking into account charge-offs and loan loss reserves, the
remaining outstandings of NorVergence customers is
approximately $6.0 million. (emphasis mine)



Excerpts: with Full Transcript Following
The most salient quotations are below. (However, the whole transcript is attached if you want to
see the context). All 3 quotations are from the attached transcript regarding:
UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
CASE NO. 04-4467 (SRC)
November 1, 2004, 402 E. State Street, Trenton, New Jersey
BEFORE: HONORABLE STANLEY R. CHESLER, USDJ

I. Quotation #1

Starting on Transcript page 55...

Mr. Melodia, CIT Attorney [...]

17 To hear them describe it, it's unconscionable, per

18 se unconscionable. There should be a per se ruling
19 invalidating it all. But courts time and time again have

20 upheld the appropriateness of exactly this arrangement and,21 in fact, it's been enshrined in
the UCC and it's been

22 enshrined in the cases that have upheld hell-or-high-water
23 clauses, and the reason for that, your Honor, is the

24 function of leasing companies in our economy is to make it
25 possible for businesses to obtain the use of these goods
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1 without having to buy them.

2 What the leasing companies bring to the table is

3 not expertise in the product. The value that they add to

4 these deals is capital and the willingness to take the risk

5 that the customer will be unable to pay. To play that role,

6 the expertise that leasing companies develop is in assessing

7 credit worthiness and it's not an exact science and there are




8 plenty of times that we get it wrong and we have to take

9 losses.

1. Quotation # 2

Page 69...
Mr. Glickman, Delage Landen Attorney....

24 The other argument they make, your Honor, in terms

25 of why we can't be holders in due course is that the pricing
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1 was supposedly disproportionate to the value of the boxes.

2 Even assuming that that were true, that doesn't mean that

3 there was a fraud here.

4 Even if we knew that different prices were being

5 charged for the boxes, even if we knew that they were having

6 a substantial markup of the boxes, that doesn't mean we were

7 on notice of their fraud.

8 They said the fraud is these boxes don't work. It

9 doesn't mean that we knew that these boxes don't have

10 anti-slamming technology, which they claim in one of their
11 affidavits was one of the misrepresentations, and it doesn't
12 mean that we knew of the alleged misrepresentation that they

13 also cite that NorVergence lied when it said that other



14

15

16

telecommunications carriers would continue to service if
NorVergence went bankrupt.

How are we supposed to know any of that stuff even

17

if we knew this about the pricing? Nor is there any

18

evidence that we did know about the pricing. They say it's

19

obvious. Anybody could have figured it out if they went to

20

the web, they say.

21

22

23

24

25

Well, if that's really true, your Honor, why didn't

they figure it out. Why didn't George Jon, the technology
company, figure it out?

Now, they put in an affidavit from an asserted

former NorVergence employee, David Rodriguez, you know, he

I11. Quotation #3

Page 71....

Glickman continues...

9 Look at their own papers, your Honor, if you want

10

to know how supposedly obvious this fraud was. Let's go

11

back to Mr. Bellin again. Mr. Bellin says, | have over 20

12

years of experience in the telecom business and | have a

13

certification from the unit's manufacturer, Adtran, and |

14

conclude that this thing was radically overpriced and how

15

did | do it, how did | reach my conclusion?

16

| put the box through a test to determine whether




17

there was proprietary software, hardware or a special

18

configuration that might warrant the price.

19

We're expected to do that? We're expected to have

20

20 years experience like Mr. Bellin and to conduct Mr.

21

Bellin's tests? So much for the idea that anybody could

22

figure this out.

23

They also attach a page in their reply papers from

24

Adtran's web site discussing various models but there's no

25

prices there and, in fact, if you look at Adtran's web site,
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they say that what they gave NorVergence was a special

different model. They say Adtran manufactured a special OEM

version, integrated access device for NorVergence, also

known as their Matrix unit, so, it wasn't a question of

simply going to the Adtran site and saying, oh, yes, now |

know what the price is for these units.
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15
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following transcript is certified to be an accurate record

18 as taken stenographically in the above-entitled proceedings.
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Baltimore, MD 21202
BY: PAMELA M. CONOVER, ESQ.

For Defendant Court Square Leasing Corp.
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APPEARANCES:

PLATZER, SWERGOLD, KARLIN, LEVINE, GOLDBERG & JASLOW, LLP

1065 Avenue of the Americas - 18th Floor
New York, NY 10018

BY: STEVEN D. KARLIN, ESQ.

For Defendant IFC Credit

SHERMAN, SILVERSTEIN, KOHL, ROSE & PODOLSKY
4300 Haddonfield Road

Pennsauken, NJ 08109

BY: MICHAEL DUBE, ESQ.

For Defendant First Lease, Inc.

FAEGRE & BENSON, LLP
2200 Wells Fargo Center
909 7th Street
Minneapolis, MN 55402
BY: AARON D. VAN OORT, ESQ.
For Defendants Lyon Financial Services, Inc., d/b/a U.S.
Bancorp Business Equipment Finance Group

FREY, PETRAKIS, DEEB, BLUM, BRIGGS & MITTS
10 Melrose Avenue - Suite 430

Cherry Hill, NJ 08003
BY: PETER J. DEEB, ESQ.

CHRISTINE McGUIGAN, ESQ.

For Defendants Popular Leasing, Studebaker Worthington,

Sterling Bank, Liberty Bank, Dolphin Capital, ILC, Alpha
Financial d/b/a OFC Capital, Preferred Capital, Celtic

Bank, Crown Bank Leasing, Commerce Commercial Leasing,
Irwin Business Finance

FLAMM, BOROFF & BACINE, PC
Willow Ridge Executive Office Park
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Marlton, NJ 08053
BY: FRANK SCHWARTZ, ESQ.
For Defendant Patriot Commercial Lease

APPEARANCES:

BRESSLER, AMERY & ROSS

P. O. Box 1980

Morristown, NJ 07962

BY: THOMAS L. WEISENBECK, ESQ.
For Defendant BB&T Leasing Corp.

BALLARD, SPAHR, ANDREWS & INGERSOLL, LLP
Plaza 1000 - Suite 500 - Main Street

Voorhees, NJ 08043-4636

BY: ARMANDO CAPASSO, ESQ.

For Defendant TCF Leasing, Inc.

OFFICE OF ATTORNEY GENERAL
Hughes Justice Complex

25 W. Market Street
Trenton, NJ 08625

BY: JOSHUA RABINOWITZ, Assistant Attorney General
For State of New Jersey
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THE COURT: Well, I guess we better have
appearances by counsel. We'll start off with plaintiffs.

MR. GRAIFMAN: Gary Graifman, Kantrowitz, Goldhamer
& Graifman, co-counsel for plaintiffs.

MR. GREEN: Michael Green, Law Office of Michael
Scott Green, co-counsel for plaintiffs.

MR. GLICKMAN: Good afternoon, your Honor. Alan
Glickman, Schulte, Roth & Zabel, counsel for DeLage.

THE COURT: Let me stop you for a second, Mr.
Glickman. Are you going to be doing the main argument?

MR. GLICKMAN: We tried to divide it up, your
Honor, so, | will be doing a substantial portion of it but
there will be others as well.

MR. MELODIA: Mark Melodia from Reed Smith in
Princeton representing CIT Technology Financing Services,
Inc.

MS. BETTINO. Good afternoon, your Honor. Diane
Bettino from the law firm of Reed Smith, also on behalf of
CIT.

MR. LEVY: Your Honor, my name is Robert Levy from

the law firm of Scarinci & Hollenbeck, representing the
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defendant Interchange Capital.
MR. SIEGEL: Andrew Siegel, Peretore & Peretore,
representing Lackland Bank.

MR. HART: Bruce Hart, Hogan & Hartson, Wells Fargo

Financial Leasing.

MR. CURTIN: Tom Curtin, Graham, Curtin & Sheridan,
also for Wells Fargo.

MR. COONER: Good afternoon, your Honor. David
Cooner from McCarter & English for defendant DeLage Landen.
MR. LaSALLE: Good afternoon, your Honor. Frank
LaSalle from Schulte, Roth & Zabel, DeLage Landen Financial

Services.

MS. ROPER: Good afternoon. Mary Catherine Roper,
from Drinker, Biddle & Reath. We represent ABB Financial
and also General Electric Capital Corporation. | brought
with me David Antczak and Alex Haldeman, also from Drinker,
Biddle.

MR. MANNING: Francis Manning, Stradley, Ronon,
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Stevens & Young, for Court Square Leasing, along with Pam
Conover, Whiteford, Taylor & Preston.

MR. KARLIN: Good afternoon, your Honor. Steven
Karlin, Platzer, Swergold, Karlin, for defendant IFC Credit
Corp.

MR. DUBE: Good afternoon, your Honor. Michael
Dube from the law firm of Sherman, Silverstein, Kohl, Rose &
Podolsky for the co-defendant First Lease, Incorporated.

MR. VAN OORT: Your Honor, Aaron Van Oort from
Faegre & Benson. We represent Lyon Financial Services,

which does business as U.S. Bancorp Business Equipment

Finance Group.

MR. DEEB: Good afternoon, your Honor. Peter Deeb,
Frey, Petrakis, Deeb, Blum, Briggs & Mitts. I'm here today
on behalf of Popular Leasing, Studebaker Worthington,
Sterling Bank, Liberty Bank, Dolphin Capital, ILC, Alpha
Financial doing business as OFC Capital, Preferred Capital,

Celtic Bank, Crown Bank Leasing, Commerce Commercial
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Your Honor, | have also Christine McGuigan from the
firm with me today.

MR. SCHWARTZ: Good afternoon, your Honor. Frank
Schwartz of the firm of Flamm, Boroff & Bacine, representing
Patriot Commercial Lease.

MR. WEISENBECK: Good afternoon, your Honor.
Thomas Weisenbeck from Bressler, Amery & Ross, representing
BB&T Leasing Corporation.

MR. CAPASSO: Good afternoon, your Honor. I'm
Armando Capasso, Ballard, Spahr, Andrews & Ingersoll,
representing TCF Leasing.

MR. PERLMUTTER: Randy Perlmutter, Kantrowitz,
Goldhamer & Graifman, also here, co-counsel for the
plaintiffs.

THE COURT: Isthatit? All right. I'm sorry,
yes.

MR. RABINOWITZ: I'm Deputy Attorney General Joshua
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Rabinowitz, representing the Attorney General of the State
of New Jersey. We submitted an application.

THE COURT: | have your amicus brief. Now, it's a
little bit weird because your motion to appear amicus is
returnable December 1st.

MR. RABINOWITZ: Sixth actually.

THE COURT: The sixth. On the other hand, |
presume somebody would like me to decide whether or not a
preliminary -- a TRO should be issued a little bit earlier
than that but, at any rate, look, | mean, | have read the
brief, all right, and if there are any issues which
defendants see in that which they think requires some
further submissions, I'll be glad to hear from them with
regard to it. Okay.

At this point let me hear from plaintiffs.

MR. GRAIFMAN: Good afternoon, your Honor. This
case arises out of one of the largest frauds ever
perpetrated on small businesses throughout this country
involving the mechanism of equipment leasing.

The equipment involved in this case is the Matrix
box, which was sold by NorVergence. This was a
high-tech-looking box which was supposed to channel phone

calls to the method that was the most cost effective and the



24 least expensive. However, as we now know, it didn't do that

25 oranything else. It was essentially an ordinary telephone

10

1 router that was made by a company called Adtran, which sold
2 it as two models, one for $400 and one for $1200. Matrix --

3 I'msorry -- NorVergence simply took the Matrix name and

4 slapped it onto the Adtran product.

5 With claims of substantial savings and using slick

6 promotional material and with the aid of equipment lease

7 financing, NorVergence was able to sell this equipment for

8 on average 30- to $40,000 and sometimes as high as $250,000
9 for the so-called Matrix box.

10 THE COURT: Okay. Mr. --is it Greisman or

11 Graifman?

12 MR. GRAIFMAN: Graifman.

13 THE COURT: Mr. Graifman. Okay. Mr. Graifman,
14 now, there was an equipment lease which was executed, which
15 at least on its face purported to simply cover lease

16 payments on the Matrix box or whatever it is.
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Now, there was a separate service agreement that
was routinely executed in connection --

MR. GRAIFMAN: Separate service agreement.

THE COURT: -- which called for separate payments
to be made under the service agreement.

MR. GRAIFMAN: I'm not so sure about that, your
Honor. 1 think everything was bundled into one lease
payment as far as my understanding is and was all -- and all

in price in which there was a lease amount.

11

THE COURT: Okay. So that the service agreement
did not contain a service fee.

MR. GRAIFMAN: Well, it may have contained -- I'm
not sure. It may have contained some servicing. Mr. Green,
who is my co-counsel --

MR. GREEN: If I might, your Honor, there were
payments to NorVergence for services. In addition, it was a
separate payment for the equipment lease.

THE COURT: Okay. That's what I --
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MR. GREEN: Our contention is that the service --

THE COURT: | understand what your contention is
but, first of all, I'm trying to get some idea of what the
paperwork is here and, apparently, then there is one set of
paper which in fact constitutes at least on its face an
equipment lease and another document which on its face
purports to be a service agreement and calls for payments
under the service agreement. That is correct, Mr. Green?

MR. GREEN: Correct.

THE COURT: Okay. Go ahead.

MR. GRAIFMAN: Now, in this case, these defendants
did not take assignment of these leases after they were
signed and simply become a new party in the transaction or
they did not -- they did not obtain and purchase leases from
NorVergence itself.

What happened here is that these defendants and

12

1 NorVergence arranged in advance that the defendants, the

2 leasing companies, would run the finance operation side of
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NorVergence's operations. Essentially what happened is you
had in form a lease with a NorVVergence name on it but in
substance and in practice, in fact, it was the leasing
companies who were involved in the integral aspects of the
actual lease finance.

For example, when a customer signed a credit

application or a lease application, that lease application

would go to the lease finance company, and if your Honor had
looked at any of those master agreements between NorVergence
and the leasing companies of which we've submitted about
three, | believe three of them so far, you would see that it

says right in there that NorVergence from time to time shall
submit credit applications of customers to the leasing

company for review and approval.

So, they get the credit application, they review
it, they approve it. They run the credit history on the
client. They are the ones who approve the credit and
approve the actual lease. It's only then --

THE COURT: So that argument -- so those facts at
least arguably lead to a conclusion that this does not
constitute a finance lease under the UCC.

MR. GRAIFMAN: Correct. Not a finance and also not

a holder in due course.
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THE COURT: Okay. Now, all these leases have
provisions in them which are popularly referred to in the
industry as hell-or-high-water clauses which, apart from the
UCC, purport essentially to give these leases the same
functional qualities of negotiable commercial paper.
Correct?

MR. GRAIFMAN: That's what it purports to, subject
to the UCC provision on hell-or-high-water clauses, which if
your Honor wants, | can --

THE COURT: Yes.

MR. GRAIFMAN: -- expand on. Well, this gets us a
little into the holder-in-due-course aspect of what | was
going to present but essentially what happened, in New
Jersey there is a provision 9-403, and under 9-403 it says
that these hell-or-high-water clauses, that is the clause
that says that the defenses or claims cannot be asserted
against the assignee, require that the assignee be a holder

in due course because that clause says that the clause is
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operative, the contractual clause is operative if the
assignee takes full value, takes in good faith, has no

notice or knowledge of defenses.

THE COURT: Which is the same even if it was a UCC

finance clause. If you weren't the holder in due course,
you'd still be subject to the defenses that the purchaser

would have against the assignor. Right?

14

MR. GRAIFMAN: Right, correct. The statute --

THE COURT: To get protection, you have to be a
holder in due course.

MR. GRAIFMAN: Absolutely. In addition to that,
that same section says that, nonetheless, any assignee still
subject to the defenses that a holder in due course would
be, and that would be the provision 9-403(c), and basically
that takes us back to the so-called what we call real
defenses, that is, the defense that could be assertable
against someone, whether they're a holder in due course or

not, and in this case, as your Honor I'm sure has seen in
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our papers, we are arguing that the violations of the CFA
here which we claim have existed make these contracts
illegal and unenforceable.

The CFA, of course, says that any act, practice or
employment by any person of an unconscionable commercial
practice, fraud, fraudulent pretense, etc., is unlawful.

The fact that the CFA makes these contracts, makes a
contract that's obtained by fraud, false pretenses or

knowing concealment unlawful makes these illegal under that

provision.
THE COURT: Now, let me see if | understand. The
Attorney General's Office has also submitted a submission on

this. Do | understand your argument to be that if | put

into a commercial contract a venue clause, a forum selection

15

1 clause and a choice of law clause which are subsequently

2 deemed to be unconscionable, that not only are they

3 unenforceable but the entire contract is unenforceable?

4

MR. GRAIFMAN: No, no, I'm not saying that within
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the context of this argument. What I'm saying is it's
really a two-step process in that analysis. One step is, is
the contract illegal and unenforceable, period. If it is,
then they can't enforce any provision of the contract and we
get back to your basic choice of law provision under the
federal law which would be to look to New Jersey, which
would be a governmental interest analysis.

However, if you look within -- the second step
would be, okay, the contract itself is not or at this time
I'm not prepared to say that the contract -- if your Honor
says you're not prepared to say that the contract is in
itself unenforceable based on the CFA, the Consumer Fraud
Act, you look to the clause. We are saying that
alternatively and, nonetheless, if you look at this forum
selection clause, it really has two parts to it.

Part one, the applicable law will be the law of the
rentor, with an "o-r" at the end, meaning NorVergence, and
everybody who signs the contract presumably was aware or has
knowledge, has information available that they could know
that NorVergence is a New Jersey company which would make

the law New Jersey.
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The second part of that clause said, however, if we
assign this contract to somebody, to another company, the
law of the -- the principal place of business of the
assignee will be the law that will control.

Now, that clause we contend is unconscionable and
does not meet the standard in New Jersey under the Copelco
case which is that two parts. You have to show that the
consumer at the time they signed it had knowledge or notice
of what jurisdiction they were going to be going in and it's
a requirement of reasonableness, and under the Copelco case,
the court found that this rather similar language to the one

in Copelco did not meet either of those two branches, and
the reason was when you sign the contract, you don't know
that it's going to be assigned. You don't know where the
assignee is going to be located. You assume that you're
dealing with a set of laws in New Jersey and suddenly now
you're in Missouri and you're being sued in a place in
Missouri when you had no idea the contract was even assigned
or, if you did, you didn't know what jurisdiction it was

going to be. It's a clear notice violation with respect to
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that type of jurisdictional clause.

THE COURT: On the other hand, the district court
in Danka Funding upheld such a clause.

MR. GRAIFMAN: Well, in Danka Funding, first of

all, that case was decided before Copelco and I think the

17

Danka Funding court was looking at the New Jersey law in the
absence of Copelco. Had it had Copelco to rely on, I doubt
the court would have come up with the same conclusion that
it did. I mean, Copelco was decided after Danka.

The second thing, in reading the decision, | see
the court noted three or four times that the defendants in
that case were a New Jersey -- I'm sorry -- were a, |
believe it was Atlanta or Georgia law firm and should have
known better, and | think that they were influenced on a
practical level by the fact that they were dealing in that
specific case with a law firm who had signed the contract.
I'm just reading into the decision a little, I know, but --

THE COURT: But wouldn't that argue at least in
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terms of how that court viewed the issue that
unconscionability of a clause ends up being determined not
on a blanket basis but, in fact, based upon the specific
facts of the case, the sophistication of the parties, the
relative bargaining power of the parties in that particular
situation and so on?

MR. GRAIFMAN: Well, I think in Danka, I think
there was some of that involved, but Danka was a single
plaintiff, and in Copelco that didn't take place.

In Copelco it was clear that the court looked at
the clause and said this type of clause does not meet the

notice or the reasonable requirements. | don't believe that

18

the Danka court used that two-prong test. If it did, it
certainly didn't apply it in the same way as Copelco.
I think this Court sitting and looking at the case
that we have in front of us should take this clause and if
you take the circumstances as to what was sold here and what

kind of fraud was perpetrated, | think that the
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circumstances of the case certainly demonstrate that there
was no notice and that this was not reasonable to apply this
clause to 11,000 people who were going to now be sued in
jurisdictions that are far and away from where they are in
the most part.

THE COURT: Well, one problem which strikes me is
this. I have no idea whether or not this clause will be
applied with regard to 11,000 people. In short, when I look
at the papers in front of me, there seems to be this
assumption that the only jurisdiction which has an
enlightened view of the rights of purchasers, the lessees
and equipment contract and so on, would be New Jersey and
that, for example, Florida, where apparently any number of
the lessees are located, would not be protected in Florida.

It might very well be, for example, that the
Florida view, including choice of law and unconscionability
analysis, might be much more favorable than New Jersey's
view.

MR. GRAIFMAN: | don't think, if I may, your Honor,

19
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I don't think we're necessarily -- although | think New
Jersey does have a rather enlightened view, | must say, but
| don't think that New Jersey is the only place.

| think the question really here is that you have

these small businesses being sued and we've submitted to

your Honor the docket sheets to show that this is, in fact,
the case, sued in places that are rather far away from where
they are located, which is a very onerous and oppressive
type of litigation tactic that was designed to prevent them
from being able to pursue a remedy legitimately in the
locale where they either originally agreed, which would be
New Jersey --

THE COURT: Well, of course, | mean, let's get to
some of the more fundamental issues here then. Let's assume
arguendo and, first of all, that what NorVergence did was
one of the most egregious consumer frauds that ever
occurred. I'm assuming it because, quite frankly, all I've
got is, you know, your submissions. They are certainly not
voluminous.

There appear to be some service managers or sales
managers who submitted some affidavits, but it's rather

clear that, you know, what happened here is going to be



23 something much more developed in terms of what NorVergence
24 did. But I've got these folks out there and they've been

25 suing. You keep on giving me docket sheets. They've
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1 submitted case law for the proposition that with regard to

2 the people who have been sued, there's nothing that this

3 Court can do, that the Anti-Injunction Act bars me from

4 enjoining those lawsuits.

5 MR. GRAIFMAN: 1 think the Anti-Injunction statute
6 does bar or we're certainly willing to concede for the

7 purposes of this argument that this Court could not or would
8 not enjoin another court from proceeding. However, what it
9 can do is enjoin these defendants from pursuing the

10 enforcement of this contract which we claim, and we believe
11 we made a fair showing of, is unenforceable, and if that

12 includes suing somebody, then this Court can certainly

13 enjoin them from so doing.

14 THE COURT: And where they have started suit, what

15 can the Court do?
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MR. GRAIFMAN: Where they've started suit, |
believe that this Court can enjoin them from continuing
without necessarily enjoining another court. If another
court decides to say, well, I'm going to go ahead regardless
of what Judge Chesler says, then | agree that this Court
can't do anything.

THE COURT: Have you checked their authority? Did
you check Atlanta Coastline Railroad Company vs. The Board
of Locomotive Engineers, 398 U.S. 281 at 287, 90 Supreme

Court 1739?

21

MR. GRAIFMAN: Well, we're aware of their claim,
yes.

THE COURT: Have you checked the case?

MR. GRAIFMAN: Yes. Well, Mr. Green, in fact,
dealt with the anti-injunction portion. If you want, he can
deal with the specifics of the case.

THE COURT: Mr. Green, can | enjoin a party who is

a party in an existing lawsuit in state court from
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MR. GRAIFMAN: Again, your Honor, we are not
necessarily saying you can enjoin them from proceeding in
the lawsuit. What we are saying is you can enjoin them from
enforcement of the contract. Okay.

THE COURT: Once they've started a lawsuit?

MR. GRAIFMAN: Well, I think what would happen is
the defendant would have to go into court in Texas or
Missouri and say they've been enjoined from starting a
lawsuit. This Court can now enjoin them from continuing in
this lawsuit until the action in New Jersey has been
resolved. It may be a two-step process.

THE COURT: Mr. Green --

MR. GREEN: | would agree with my co-counsel but,
your Honor, again, it all comes down to whether or not they
can enforce the contract.

THE COURT: Look, the Anti-Injunction Act has been

22

1 definitively interpreted by the U.S. Supreme Court as not
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only barring a court from enjoining another court, but it
cannot be done indirectly by enjoining the parties to an
existing lawsuit from proceeding with that lawsuit, and the
case which | just cited stands for that proposition in the
Third Circuit.

The Third Circuit in In Re Diet Drugs reported at
282 F. 3d. 220, Third Circuit 2002, at, let's see, looks
like page 233, cited right back to it. For lawsuits which
have been filed, there is nothing which --

MR. GRAIFMAN: We've said that in our reply papers,
that we do not ask this Court to enjoin the lawsuits --

THE COURT: Or the parties --

MR. GRAIFMAN: Well --

THE COURT: -- in those lawsuits.

MR. GRAIFMAN: You can certainly enjoin them from
enforcing the contracts. Now, whether --

THE COURT: If they are in a lawsuit?

MR. GRAIFMAN: Well, first of all, not all of these
have been commenced.

THE COURT: But I'm talking about the ones which
are in lawsuits.

MR. GRAIFMAN: Well, I mean, if those need to be

excluded, then, | mean, certainly the extent of your Honor's



25 power to enjoin them from commencing -- well, from enforcing
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1 the contract in any manner, which means threatening a

2 lawsuit, can be --

3 THE COURT: Where there is a suit which has already

4 Dbeen initiated, the law is clear. This Court simply does

5 not have the power to enjoin the parties from proceeding

6 with that lawsuit, nor enjoin the court from proceeding with

7 that lawsuit, nor do anything to stay that lawsuit unless it

8 s to protect the jurisdiction of this Court or to

9 effectuate its judgments, and those are the only two

10 exceptions to the Anti-Injunction Act which have been

11 recognized by the U.S. Supreme Court.

12 MR. GRAIFMAN: Right. And which is, again, why we
13 in our reply papers backed away from any suggestion that we
14 were asking this Court to enjoin the lawsuits themselves.

15 THE COURT: But you told me you wanted me to enjoin
16 the parties.

17 MR. GRAIFMAN: Well, you can certainly enjoin the
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parties who have not yet started suit. Now, obviously, when
the defendants found out we were going to bring this action,
they rushed out and they started a substantial number of the
lawsuits, as your Honor can see. However, not everybody has
been sued. There are some people who have been ordered to
prevent themselves from being sued, have either tried to

make some payments under protest or have done whatever they

can to try to delay being sued legitimately, so, certainly

24

you have a body of consumers out there.

Now that we've kind of removed those who are
currently being sued, there's a large body of consumers out
there who have not yet been sued who certainly can benefit
from the exercise of this Court's injunctive powers if, in
fact, in this case we prove that we're entitled to
injunctive relief under the three-prong test.

THE COURT: Now, by the way, part of your suit is
predicated upon the FTC Holder rule.

MR. GRAIFMAN: Well, our original complaint was --
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there was a claim under the FTC Holder rule on the basis of
the fact that some of the class members and plaintiffs or
almost all the class members and plaintiffs have signed
personal guarantees and were personally liable.

However, | will tell your Honor at this point in
time, and I think you could see from our reply papers, the
primary focus of our suit is the CFA because we don't
believe that the FTC Holder rule will apply to the
plaintiffs at this stage. However, the Federal Unfair Trade
Practices Act may apply through the CFA to the plaintiffs in
this case, but we're not arguing --

THE COURT: Have you dismissed your FTC Holder
claims?

MR. GRAIFMAN: We haven't dismissed them yet, nor

has the time for the defendants to move come, and we may

25

1 work that out with them prior to that time. But right now

2 our claim, our primary claim on likelihood of success would

3 be the consumer fraud claims, the Consumer Fraud Act claims,
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not the FTC Holder rule claims because even --
notwithstanding the fact that we're dealing with consumers
that are being personally sued, we had a problem with the
way that consumer is described under the FTC Holder rule.

You don't have that problem under the Consumer

Fraud Act because consumer clearly under the Consumer Fraud

Act includes businesses and certainly would include small
businesses that are involved in this case, so, we contend
that and we've asserted in our papers that the activity that
we're alleging in this case on the part of NorVergence would
be a violation of the Consumer Fraud Act and that,
therefore, we would, with respect to the success --
likelihood of success on the merits, certainly be entitled
to prevail on that claim with respect to NorVergence.
Now, the next question that obviously leaps from
that is, well, do these people stand in the shoes of
NorVergence or are they holders in due course? If they're
holders in due course, then obviously, they can claim,
unless we can show it's one of the real defenses, they can
claim that they're immune from a consumer fraud claim.
Now, we contend that on the facts of this case they

are not holders in due course. As | said, to be holders in
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due course, they need to show that they acquired the paper
for value without notice or knowledge of a defense and in
good faith, and we contend that they cannot show good faith
and they cannot show that they took it without notice or
knowledge because in this case they were involved, as |
mentioned, in the actual leasing process, in approving the
leases and in many cases they even signed the NorVergence
agreement on behalf of NorVergence.

What was existing here was what is known as a
private label agreement; that is, that NorVergence's name
was on the lease agreement but, in fact, all of the
processing and all of the operation of it, including review
of the application, approval of the application, running the
consumer's credit, was all done by the leasing company.
They were too integrally involved to become holders in due
course here.

Under the General Investment vs. Angelini case and
the Westfield Investments case, which we have cited to your

Honor, the defendants here have so much of an involvement
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here that they could not have possibly been on -- without
notice of the fact that there was substantial irregularities
here. We've also cited to your Honor --

THE COURT: What I'm wondering about is, if you
have a piece of evidence with regard to defendant A, a piece

of evidence with regard to defendant B, how many defendants
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do I have in this case?

MR. GRAIFMAN: 26.

THE COURT: You're asking me to enjoin every single
one of them. All right. Now, they aren't a class. They
are a bunch of individual defendants. Have you submitted
evidence to me with regard to every single one of them which
is sufficient to show, even if it's albeit circumstantially,
that none of them will be able to have holder-in-due-course
status?

You start off with the fact that they paid value.
That much appears to be true. Correct?

MR. GRAIFMAN: We're not arguing the value.
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THE COURT: Okay. In short, what appears to be is
they bought these leases at discount, which is what
equipment leasing companies do. Right?

MR. GRAIFMAN: Right. But in this case they were
actually involved in the process from day one.

THE COURT: Okay. But they're not involved, at
least in terms of the evidence in front of me, in
NorVergence's alleged scam.

MR. GRAIFMAN: Not the sales part.

THE COURT: At least not as far as the evidence
which has been demonstrated to me. Correct?

MR. GRAIFMAN: Correct.

THE COURT: They don't have salesmen with scripts
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out there. There's no evidence that they knew about the
salesmen with scripts. They don't know -- and there's no
evidence that they knew about the service managers who, you
know, who feel that they are in fact defrauding people. So,

what is it that they are, if they've given to value, what do



6 | have with regard to all of them with regard to each which

7 shows they took with notice and not in good faith?
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MR. GRAIFMAN: Before I explain the facts, I'd like

9 to just quote from the Angelini court, which is one of the
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cases that we cite and in which the court stated, One who
takes a negotiable instrument is required to inquire about
possible defenses when it has knowledge of circumstances
such that the party's failure to inquire reveals a
deliberate attempt to evade knowledge because of a fear that
investigation would disclose a defense arising from the
transaction, which in simple legal jargon would be if I put
my head in the sand, what | don't know won't hurt me
principle, essentially is what they're saying.

THE COURT: Or arguably in more legalistic terms,
that inquiry notice is sufficient.

MR. GRAIFMAN: Correct.

THE COURT: Perhaps.

MR. GRAIFMAN: Certain level of inquiry notice is
sufficient. And we've also submitted, by the way, an

affidavit of an expert in the leasing field who's a
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certified leasing professional, Kenneth Goodman, who has
stated where a leasing company, a license finance company is
taking the same leases on the same equipment for hundreds
and thousands of leases, there is a duty of due diligence
and that these leasing companies have failed to do even a
modicum of due diligence relating to this.

Now, getting back to the factual side as to what
they would have known had they done even a modicum of due
diligence, they would have known that the Matrix equipment
which was sold to customers for tens of thousand of dollars
was really an Adtran routing box that sold for 450.

If they had just looked at the equipment, they

would have known that the leases for the same equipment from

lease to lease varied radically in price or with these
leases, that there was just a wide fluctuation of the price.
If they only looked at the leases, they would have known
that there was a high rate of default.

THE COURT: Let me stop you there, and | haven't
taken a close look. All right. Do the leases tell that the
paper that's assigned to these leasing companies show the

number of units that have been --



22 MR. GRAIFMAN: Well, we have one right here, for
23 example. This one is for one Matrix Soho box for $374,
24 which, by the way, is signed by NorVergence. It was signed

25 by Erin Buchanan, who happens to also be the person that
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1 sends a letter on Popular Leasing letterhead, which means

2 that Popular Leasing in this instance was actually signing

3 the NorVergence leases, and we have a number of these signed
4 by Miss Buchanan.

5 Here's another Matrix Soho, the same unit, for a

6 $190, and basically had the same unit for varying prices.

7 These are monthly -- this is a monthly price, so, when you

8 add it up, it's a substantial difference between $190 and

9 $374 over the rental term of, | believe it's 60 months.

10 So, you're talking about -- I mean, that's a good

11 graphic example of the same piece of equipment signed by the
12 person, same person from NorVergence -- | mean, I'm sorry --
13 from Popular Leasing. She's looking at hundreds of leases,

14 thousands of leases maybe and she or Popular Leasing doesn't
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even consider the fact that why are these so varying in
price.

That would put them on notice that there was
substantial irregularities going on and then if they went to
the next step and looked at what is this equipment that
they're charging different prices, they'd find out that it's
actually a $450 telephone router.

THE COURT: Let me ask you this question, though.

If I am actually Popular Leasing, why do | look at that?

MR. GRAIFMAN: Why do you look at --

THE COURT: Yes. Why did I look at the prices?
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MR. GRAIFMAN: Well, you're signing the lease on
behalf of NorVergence. Why wouldn't you?

THE COURT: This lady, obviously -- let's put it
this way. Popular Leasing in this particular circumstance
may very well have a problem being a holder in due course
since their employee seems to have signed the lease. But

let's take a situation in which the leasing company's
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9 company look at that?
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MR. GRAIFMAN: Well, because | think that the law
as | related in Angelini and as stated in Westfield and our
expert has stated, says that when they're taking the tens or
hundreds or thousands of the same lease and the same lease
on the same lease agreement, they are required to do some
due diligence.

THE COURT: And what was his authority for that?

MR. GRAIFMAN: Well, I just cited substantial
authority.

THE COURT: No, no. Your expert's opinion that
this is -- that they are supposed to do that.

MR. GRAIFMAN: Well, his opinion, | believe, is
based -- my understanding is that to be a certified leasing
professional, you have to go through a certain test and
there are certain code of conduct and code of ethics that

is --
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THE COURT: But what I'm wondering about, you know,

in short, if I'm a leasing company, one of the things which

would be normal, | would expect, is that I've written the

collateral off the moment it was delivered to the customer,

that, in fact, what is involved here is the underwriting

process of the creditworthiness of the lessee because, at

least the way | understand this industry is, the collateral

not infrequently is worth about two cents on the dollar the

moment it's turned over to the customer.
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MR. GRAIFMAN: Well, I mean, certainly the fact
that they were in the process from the inception, they were
not simply taking assignment of leases that had been signed
up by NorVergence but they were in the process of actually
facilitating this financing process for NorVergence requires
a higher standard than merely somebody who just comes into
the picture after the fact and takes assignment of a hundred
or two hundred leases, because they are involved in the
process of checking the applications.

I mean, they're getting paid a lot of money in

return theoretically for a large numbers of leases. It's
beholden on them to make sure that the process is okay.
That's what the Angelini court says and that's what the

Westfield court says. |1 mean, in Westfield the language is
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THE COURT: You know something, let me cut to at
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least what | see as the most vexing problem in your
application apart from the Anti-Injunction Act, irreparable
harm. In short, your argument to me is that the proposed
class in this case suffers irreparable harm by being sued
and having to defend the lawsuit.

MR. GRAIFMAN: That's part of it.

THE COURT: You know something --

MR. GRAIFMAN: That's part of it, not being sued
generically but being sued in a foreign jurisdiction
hundreds of miles away where they either cannot defend
properly or they have to pay substantial amount in terms of
the fact that there's long distance involved.

The other thing that's involved in that, though, is
ruination of credit which these companies are small
companies. They rely on their credit. They spent -- most

of them worked have very hard to build up their credit. |
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mean, you get a no-pay, your credit is ruined. You get a
lawsuit, your credit is ruined. | mean, that's irreparable
harm that can't be refunded to them in the form of money.
THE COURT: Why can'tit? | mean, there's the Fair
Credit Reporting Act. There are all sorts of other remedies

available to the consumers and businesses, aren't there?

MR. GRAIFMAN: Well, I mean, there may be reporting

act requirements but, nonetheless, if they can still

follow -- I mean, here you would have -- you could
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conceivably have a no-pay on a lease that doesn't work and
was acquired by fraud which is subject to the CFA and you
could still have a credit mark done legitimately vis-a-vis a
credit reporting company.

Yes, you can put in your response to it and that
would also be noted on the record.

THE COURT: Looking through your papers, | haven't
seen any case cited which stands for the proposition that

someone being sued and defending that, having the ability to
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defend that lawsuit somewhere constitutes irreparable harm.

Now, is there authority for that proposition?

MR. GRAIFMAN: Well, I think there are certainly
cases that have held that ruination of credit would
constitute irreparable harm and | know certainly there are
cases that found that even where there's potential monetary
damages but there's a likelihood of no recovery, that
injunction would issue.

THE COURT: What case is that?

MR. GRAIFMAN: Well, I mean, in the Compton case |
think your Honor found that there was no likelihood that the
money could be recovered even though the plaintiff I think
was seeking $750,000. If the money were gone, they couldn't
recover it and, therefore, sometimes even a case where
they're seeking monetary damages could constitute

irreparable harm.
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THE COURT: Mr. Graifman, my opinion in the Compton

2 Press case relied upon the Third Circuit's decision in
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Hoxworth v. Blinder, Robinson & Company, 903 F.2d 186, Third
Circuit 1990, which stood for the proposition that the

prospect of an unsatisfied money judgment can under
appropriate circumstances constitute irreparable injury for

the purposes of granting a preliminary injunction.

MR. GRAIFMAN: Correct. So, even --

THE COURT: Mr. Graifman, in 1999 the United States
Supreme Court at Grupo Mexicano de DeSarrollo vs. Alliance
Bond Fund, 527 U.S. 308 ruled that an injunction may not be
issued by a district court in order to secure funds to
ensure payment of an action at law for money damages. So,
while my decision was remarkably brilliant in 1990, it's
less brilliant in 2004 in light of the Supreme Court's
decision.

MR. GRAIFMAN: Well, I'm citing it by analogy to
show, | mean, because we don't have that exact situation
here, obviously, but what | was showing was that even under
circumstances where there may be money -- that money may be
the remedy, sometimes the remedy is still out of reach.

| don't have a case to cite off the top of my head
as we're standing here to the proposition that the fact that
you may be sued in a foreign jurisdiction would constitute

irreparable harm. | think it's a proposition that stands to
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reason that money damages is not a remedy for that. If, in
fact, you are wrongfully sued under this contract because
the contract itself is fraudulently obtained and they are
not a holder in due course, the question is should they be
enjoined from suing somebody in a foreign jurisdiction
before they started suing and the potential ruin of credit
that goes along with that.

THE COURT: Let me pose a hypothetical to you.
Forget about the fact that the genesis of this is an
allegedly rather large scale fraud. Instead, there aren't
these thousands of victims. Instead, there's you and you
got conned by these folks over at NorVergence. Your law
firm dealt with this wonderful salesman who said that, buy
my black box or lease it and you're going to be able to get
cell phone prices reduced and your DSL reduced and your
telephone reduced.

So, you did it and you signed this thing up and it

had a floating forum selection clause and a floating choice
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of law clause, and you had the opportunity to read it. It

was a busy day for you. You had some other lawsuits which
you had to pursue. You signed it and, lo and behold,
NorVergence went belly up and then you got a dunning letter
from a leasing company out in Waukegan, Illinois, forget all
the other people here, just you and that leasing company and

the fact that you've been scammed by NorVergence.
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Have you got a suit for injunctive relief in New
Jersey barring that leasing company from seeking to collect
and seeking to litigate whether or not they are a holder in
due course or otherwise are entitled to collect on your
lease out in Waukegan, Illinois?

MR. GRAIFMAN: The answer --

THE COURT: That's the core issue here, isn't it?

MR. GRAIFMAN: Well, with respect to the forum
selection clause, it is the core issue. And I think with

respect to the forum selection clause, | think the answer is

that clause, what we would do and what we are doing is
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stating that that clause itself is unconscionable under New
Jersey law, it's unreasonable under New Jersey law and it
lacks the notice that is required because, | mean, in that
situation, I don't know that the lease is going to be
assigned. | don't know that it's going to be assigned to
somebody else. The law that I've agreed to is the law of
the --

THE COURT: What | want to know quite simply is
this. Where it's just you, NorVergence and the leasing
company and they're seeking to sue you in Waukegan,
Illinois, what makes your case any different from any other
case where somebody seeks to initiate suit on a claim which
is anywhere from shaky to nonexistent?

In short, if you've got those defenses and, you
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1 know something, I'm taking a look here, hey, it may very

2 well be that those defenses are going to be maintainable,

3 but there's a wonderful circuit court out in Illinois

4 delighted to hear your arguments, delighted to hear argument
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that, you know something, under their policies these
provisions are unconscionable, your motion to dismiss for
lack of in personam jurisdiction is granted, your motion to
dismiss for lack of venue is granted.

| just spent the morning hearing motions to dismiss
for lack of in personam jurisdiction and improper venue.
What makes this case any different from any other case where
a defendant party would make that application and those good
judges in other parts of the country would decide whether or
not in your case it was right or wrong, and they might go
along with Danka Funding or they might go along with the New
Jersey Appellate Division?

MR. GRAIFMAN: I think what your Honor is saying is
that these attempts to strike the forum selection clause or
to prevent it from being done there should be done in the
locale where the suit by the leasing company is taking
place, is what you're saying.

THE COURT: What I'm suggesting to you is, and one
fundamental concern for me is, where what they propose to do
has defenses which are perfectly capable of being heard in

the various jurisdictions where they might bring it, why do
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I get the opportunity to decide all of those issues on a
preemptive strike where, when | look at each individual
case, it's no different from thousands of other cases which
are decided effectively by other courts in the country and
they decide choice of law issues and they decide whether or
not a forum selection clause or a choice of law provision
deeply offends the public policy of that state.

MR. GRAIFMAN: | think the answer to your Honor's
question is three-fold. First of all, we have to remember
we're dealing here with a forum selection clause that is two
parts, as | said at the beginning.

The first part says that the jurisdiction will be
in the location of the rentor, which means that that's New
Jersey. The applicable law provision and the jurisdictional
clause places these cases in New Jersey by its own terms
with regard to the first clause.

THE COURT: Isn't that unconscionable as could be
for a lessor in Waukegan, llinois?

MR. GRAIFMAN: No.

THE COURT: In fact, that forum selection clause



21 would require -- I'm sorry -- a lessee in Waukegan, Illinois
22 would have to be dragged into New Jersey.

23 MR. GRAIFMAN: But he knows about that when he
24 signs the contract. That's the difference. The difference

25 is that when you sign the contract, you know you're signing
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1 it with a rentor who's in New Jersey and that New Jersey law
2 is going to apply to your contract. That's the difference.

3 THE COURT: So, let me ask you this. What about

4 those lessees who, in fact, may end up being sued in their

5 home states, is the clause unconscionable as to them and are
6 the choice of law provisions unconscionable as to them?

7 MR. GRAIFMAN: Arguably the same analysis would
8 apply in the sense that there are two clauses to this

9 contract which are the forum selection clause that says that
10 the case will be brought in the jurisdiction of the rentor,

11 which the signer knows is New Jersey, and the second part of
12 the clause, which is where he doesn't know.

13 Now, as a matter of convenience, would it be more
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convenient for them? It may be more convenient, it may not
be more convenient depending on the law of that
jurisdiction.

THE COURT: Tell me what's the irreparable harm
that occurs to a lessee who finds that he or she is being
sued in his or her home state under that state's law, what
is the irreparable harm of asserting whatever defenses to
that lawsuit may exist in that particular forum?

MR. GRAIFMAN: Well, there may be irreparable harm
in a certain sense but what would result would be whether
they should be sued -- what we're claiming is that there

should be an injunction preventing the defendants from
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enforcing the contract and starting any other suits at this
point.

I mean, putting the Anti-Injunction statute aside
because of the fact that --

THE COURT: 1 put the Anti-Injunction statute

aside. What I'm asking is what is the irreparable harm of
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MR. GRAIFMAN: | think.

THE COURT: -- all you ask is relief pendente lite.
All right. 1 don't make any final decision here. The only
issue is whether | put a halt to all sorts of activity
throughout the country.

You're seeking to demonstrate to me that there is
irreparable harm for a class of plaintiffs against a large
group of defendants here and my question is with an
uncertified class, what is the irreparable harm to each
member of that proposed class.

MR. GRAIFMAN: Well, I guess the question, | mean,
as to the class itself, my response to that is that there's
potential for what could be termed legal chaos where we
would have thousands of suits related to the same lease
agreement with the same forum selection clause and the same
issues being litigated in courts in different parts of the
country before different judges, maybe even different

results in the same courthouses, rather than that one
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contract which has the issues that we contend are going to
be -- can you determined on a class-wide basis determined
here where the clause indicates -- the first part of the
forum selection clause indicates it should be determined.

So, the answer being that the damage is on a
class-wide basis -- irreparable harm, rather, is on a
class-wide basis. | don't think we need to get into the
analysis and demonstrate that every single class member has
some sort of unique set of irreparable harm that relates to
the forum selection clause if it would be unconscionable due
to -- based on the issues of notice and reasonableness to

enforce that clause under Copelco.

THE COURT: But the only -- look, what you are
seeking to do is enjoin them from making any efforts to
enforce their contract. The irreparable harm, the only
irreparable harm that you can point to at this stage of the
proceeding has to be the irreparable harm which would stem
from them, in fact, being able to proceed with what would
otherwise be normal lawful methods of, in fact, seeking to
enforce the rights which they contend they have, which they
may not have.

MR. GRAIFMAN: Which we contend they don't have



23 because if they can't show holder-in-due-course status, we
24 get back to whether NorVergence could enforce this contract

25 and if this were NorVergence sitting on the other side of
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1 the table, I think your Honor perhaps would have a different

2 view of whether they can enforce the contract.

3 Our position simply is that they stand in the shoes

4 of NorVergence and if NorVergence should not be allowed to,
5 then these 26 leasing companies that facilitated NorVVergence

6 in selling these leases should not be allowed to.

7 THE COURT: Okay.

8 MR. GRAIFMAN: That's essentially our point on
9 that.

10 THE COURT: Fine. All right. Let me hear from

11 defendants.

12 MR. GLICKMAN: Good afternoon, your Honor. It's
13 hard to resist not addressing what you see over here because
14 what you heard is a complete misconstruction of how the

15 holder-in-due-course rule and how the UCC interact as has
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been determined by this Court and I'm going to get to that
in a minute. But before we get to the substance of what our
positions are today, let me just take a second to talk about
how we tried to organize ourselves to present an efficient
presentation to you today.

As the Court knows, there's a number of defendants
here and for purposes of opposing the motion, to avoid
repetition as we did in the brief, defense counsel sought to
pull together all the arguments that we have in common. We

did that in our briefing and we're going to do that today.
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That doesn't mean that we agree that the defendants can be
treated in the same monolithic way that the plaintiffs have
sought to do and, in fact, as your Honor knows from our
papers, one of the arguments that we have in common is that
they failed to address individually all of our positions,

and there's numerous other legal deficiencies that we'll

discuss.

Your Honor knows what the standards are for the
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that it is an extraordinary remedy and these plaintiffs have
not come close.

There are four factors that they have to establish:
Likelihood of imminent irreparable harm, likelihood of
success on the merits, harm to the non-movant if the
injunction is issued, and the public interest. And the
Supreme Court has made clear that they have to show by a
clear showing the burden of persuasion on all four of those
factors.

I will deal with the issue of likelihood of success
on the merits and at that time I'll also talk about the
procedural issue of the Attorney General's papers, but we're
going to begin today with Mr. Melodia addressing the issue
of irreparable harm and certain related issues, so, if |
could turn the podium over to him.

MR. MELODIA: Good afternoon, your Honor. Mark
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1 Melodia from Reed Smith. | represent CIT, but I've been
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designated to speak on behalf of all the defendants,
although anybody is free to stand up if they need to and
supplement what I'm saying on irreparable harm and related
issues.

| guess given the extensive colloquy between you

Mr. Graifman, your Honor, |1 won't go into the basics at all

but | would like to cite a few more cases and cite some more

authority for some of the propositions that the Court is
making.
First of all, the Adams case I think is really the

definitive case we ought to be looking at in the Third

Circuit, a 2000 case out of the Third Circuit, when it comes

to defining the standard for irreparable harm, and there
most importantly in a multiple plaintiff situation and a
multiple defendant situation such as this, we have a
direction from the Third Circuit that there needs to be
specific and personal showings of irreparable harm, and
that's exactly what the colloquy between your Honor and
plaintiff's counsel drew out is lacking, entirely lacking
here.

| was quite surprised today to hear that this is
not all about the lawsuits. | saw the original complaint, |

saw the original application, the briefing. | fully
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the sole source of irreparable harm. Apparently, that's not
the case, but what we didn't hear was a substitute. If it
isn't the lawsuit, then what is it?

All Mr. Graifman fell back on, your Honor, was
ruination of credit and your Honor suggested that there -- |
guess asked the question was there any authority for the
idea that the mere defense of a lawsuit is sufficient to
cause irreparable harm, even defending a lawsuit in a
foreign jurisdiction. Mr. Graifman couldn't offer anything.

I'd like to offer a few cases going the other
direction, that is, some cases suggesting that being forced
to defend a lawsuit even in a foreign jurisdiction is not
without more irreparable harm.

EEOC vs. Rath, 787 F.2d, 318, that's an Eighth
Circuit case.

THE COURT: You cited that case in your brief.

MR. MELODIA: I believe so. And another district
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court case following that. Those cases say that being sued
is not enough. So, what about ruination of credit? There
are circumstances, your Honor, under which ruination of
credit could be sufficient and there's case law on that,

too. We cited that in the brief. The Dover Steel case is
one such case discussing what it takes on a plaintiff-by-
plaintiff basis to meet the Adams test to show ruination of

credit as a basis for irreparable harm.
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In Dover Steel there was testimony, there were tax
returns, there were financial statements on behalf of each
plaintiff showing that risk.

What we have here and which defendants have not had
an opportunity to respond to are the seemingly voluminous
exhibits presented on reply brief by the plaintiff, but when
those exhibits are dug into a bit, it becomes clear that
none of them support a finding of irreparable harm based on
lawsuits, ruination of credit or any other theory, your

Honor.
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Instead, what we have are so-called expert

12

affidavits from consultants, unsworn statements from some

13

people about issues related to technology or standards,

14

nothing related to the irreparable harm that would be

15

visited on these lessees if an injunction doesn't issue, and

16

then we do hear from about a dozen of the lessees but what

17

lessees? The lessees in this case? The lessees that are

18

named in this case? No. We hear from one of them. Out of

19

the dozen, there are two affidavits from lessees named in

20

this case.
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One is a boilerplate statement that the Exquisite
Caterers Company believes that the things that are said in
the amended complaint are true, and the other is a statement
by James Lombardo of Lombardo Electric, Inc., which doesn't

discuss anything related to irreparable harm at all. He
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1 speaks about his origination problems and his lease problems

2 with NorVergence.

3

The other lessees also similarly talk about perhaps
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the threat of a lawsuit or even an actual lawsuit, but what
do they talk about? Some of them say | went and got a
lawyer and I'm defending that lawsuit.

My personal favorite is the fellow from Illinois,
Exhibit 6, the affidavit of Kenneth Allen, who actually
filed his own lawsuit. When did he file his own lawsuit?

From the looks of the papers attached, it appears he filed
his lawsuit in May of '03, so, who has the first filed
lawsuit here?

In fact, a lot of the suits filed by the defendants
that were made so much of in the brief by the plaintiffs and
are now seemingly abandoned in light of the Anti-Injunction
Act, a lot of those cases were filed prior to Mr. Graifman's
case in August and that's obvious again on the affidavits
and on the printouts, the docket sheets that are submitted
supposedly in support of this application.

What else do we have in these exhibits that
defendants haven't yet responded to? Not much. We have a
very interesting affidavit from a lawyer in Pennsylvania,
who represents 24 of the lessees that are in litigation
right now apparently with one of the leasing companies;

again, one of the 26 leasing companies that are named here.
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In all, I think there are four, I may be wrong by one or
two, but I think there are four leasing companies that we
have documentation of having brought suit here at all.

The other 22, the record before your Honor is
silent and, yet, you're being asked to enter a national
injunction.

The lawyer from Pennsylvania is actually defending
that case, pretty much in line with what your Honor
suggested in your hypothetical might be the appropriate
thing to do. The lawyer in that case has filed preliminary

objections, POs as they're called in Pennsylvania, on the
basis of jurisdiction, the floating jurisdiction clause and

the other bases that Mr. Graifman is seeking to in a

preemptive way have this Court determine instead of allowing

the court in Pennsylvania.

| don't know what the motivation of the lawyer here
in Pennsylvania is for agreeing to let Mr. Green and
Graifman go ahead and, you know, he says I'll voluntarily

stay my case and let you fellows go ahead. | don't know
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what arrangement they have, but I do know it's not their
decision. It's not plaintiffs' lawyers to get together and
decide whether the state court in Pennsylvania or the
federal court can determine these issues.

In fact, the relief they seek violates federal law.

It violates the Anti-Injunction Act. It sounds like we now
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all agree on that.

The only other case | would cite to supplement the
record is the General Motors vs. Pick-Up Truck Fuel Tank
Products case, Third Circuit in 1998, 134 F.3d, 133. That
case specifically made the point I think your Honor was
making which is, quote, "An order directed at the parties
and their representatives but not the court itself”, state
court, "does not remove it from the scope of the
Anti-Injunction Act.”

Clearly based on both the 1970 Supreme Court case,
this case out of the Third Circuit, and then as your Honor

cited the Diet Drug case in 2002 out of the Third Circuit,
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it doesn't matter. It can't do indirectly what they are not
allowed under federal law to do directly.

So, they throw at us the First Filed rule. You
didn't hear much about that now.

The First Filed rule clearly only applies between
federal courts, not between a state and a federal court.
That's a non-starter. So, we talked about the Class, the
Class, capital "C" Class. The moving brief, when this used
to be about lawsuits, said upon information and belief --
this is plaintiff's moving brief -- there are approximately
11,000 small businesses from around the country facing this
dilemma, the suits. They face the defense of legal action

in foreign jurisdictions, ruination of credit and, quote,
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perhaps the loss of their livelihoods, businesses.
Clearly in the absence of a preliminary injunction

prohibiting the enforcement of these lease agreements,

plaintiffs and the Class will suffer irreparable harm.

There is no Class. There's no motion for a Class.



6 This is at best a mass action but a mass action unsupported
7 by any evidence from each of these plaintiffs.
8 THE COURT: Now, the Anti-Injunction Act does not

9 bar the Court from enjoining the parties from filing future

10 lawsuits.
11 MR. MELODIA: That's true, your Honor.
12 THE COURT: It only bars the Court from enjoining

13 pending lawsuits or enjoining the parties in pending

14 lawsuits from proceeding.

15 MR. MELODIA: Correct, your Honor. If there were a
16 showing of irreparable harm and all the other things they
17 haven't proved, but your Honor is right. Theoretically the
18 Anti-Injunction Act does allow a court to step in and

19 proceed to stop the parties from filing future suits if

20 there were truly irreparable harm, so, let's go to that.

21 There is none. There are at best legal theories

22 unproved, selected documents unsubstantiated, untestified
23 to, untested as to selected defendants, and money damages
24 can solve all of it. There's no allegation that money

25 damages are not sufficient.
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| said the ruination of credit could rise in
certain cases to be enough but the Dover Steel case and the
Adams case make it clear what is required. We are not close
to that point in this case and on this application, and
let's not forget this is the second bite at the apple.
We've already been in state court, and this case has been
going on for two months. This is the best we still have.
And the affidavits that were submitted, your Honor,
with the reply brief, the dates are rather interesting on
those affidavits. Even though supposedly we weren't
sandbagged on the brief, in fact, they're all dated, the
affidavits that are not related to the Florida AG action are
all dated after we filed our opposition, four days, five
days after.
Clearly they went out, got affidavits to try to
meet the arguments we raised and, yet, they still don't
touch irreparable harm other than a glancing touch on the
lawsuit issue, which under the Anti-Injunction Act is gone.
There is a -- back to your Honor's preemptive
strike hypothetical about going to the state, go to the

jurisdiction where these issues can be heard, that, while



22 I'd be happy to give your Honor all the credit, the Supreme
23 Court has said the same thing as well.
24 In 1924, in the State of Georgia vs. City of

25 Chattanooga, 264 U.S. 472, the Supreme Court made that
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1 point. It said that no injunction will issue if it can be

2 presented -- if the defenses -- I'm sorry -- and the

3 objections in the legal action can be presented in the other
4 jurisdiction, that the court should not enjoin another

5 proceeding if the issues can be heard and developed there.
6 Just a corollary, if you will, to the Anti-Injunction Act.

7 On the uncertified class issue, | would cite to one

8 other case, the Ameron vs. U.S. Army Corps of Engineers
9 case, Third Circuit 1986. Again, if the class is

10 uncertified, then we have to have harm as to each member.
11 We've had no showing of that here. If your Honor has
12 nothing else, that's all.

13 THE COURT: Thank you.

14 MR. MELODIA: Thank you.
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THE COURT: Just give me one moment. Please give
me the cite of that Supreme Court case you just referred to
again.

MR. MELODIA: Sure. It's 264 U.S. 472.

THE COURT: 254 U.S. --

MR. MELODIA: 264 U.S. 472.

THE COURT: Thank you. I'm sorry. Please go
ahead.

MR. GLICKMAN: Likelihood of success on the merits,
your Honor. Look at the reply papers. What you hear is,

news bulletin. We suddenly have new information. Private
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label leases were entered into and that totally changes the
analysis under holder in due course.

First, the NorVergence bankruptcy was back in June
of this year. They initially filed their complaint in
August. They filed this motion for the first time in state
court in September. Then they filed it again in this court.

It has been months since this got started and for the first



8 time we see on reply that there's a new theory, the Close

9 Connection theory that vitiates holder-in-due-course status,
10 and we have a brief that's filed on reply that has supposed
11 expert affidavits for the first time, exceeds the 15-page

12 limit, not appropriate.

13 But your Honor need not reject the brief, although

14 we would argue it is rejectable because those arguments

15 carry no weight.

16 This Court has expressly rejected the so-called

17 Close Connection Doctrine in the AT&T case that we cite in
18 our brief. It's AT&T Credit Corp. vs. Transglobal Telecom
19 Alliance, 966 F. Supp, 299. In that case we were dealing
20 with a telecommunications lease, just like this case, and

21 that case, by the way, was affirmed by the Third Circuit,
22 261 F.3d, 490 in 2001.

23 We had a telecommunications lease from AT&T and
24 guess who was leasing it, AT&T Credit Corp. It was

25 affiliated with the vendor. They say affiliation means no
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holder-in-due-course status. This Court says no. Under the
UCC, it doesn't matter. You just look at whether it's a
finance lease. The Close Connection Doctrine applies in
consumer cases. It doesn't apply to a commercial lease that
meets the requirements of a finance lease. So, all of this
new theory is utter nonsense. The Close Connection Doctrine
is inapplicable here.
Before | get into the UCC and a little bit more

about the holder-in-due-course doctrine, | want to talk

about the underlying blood and guts behind all these
doctrines that you're hearing. This is not the first time

in the history of the known universe that a court's been
presented with the issue that they're raising today. Can a
leasing company require continued payments from a customer
regardless of problems with whatever the goods are that were
leased.

To hear them describe it, it's unconscionable, per

se unconscionable. There should be a per se ruling
invalidating it all. But courts time and time again have
upheld the appropriateness of exactly this arrangement and,

in fact, it's been enshrined in the UCC and it's been

enshrined in the cases that have upheld hell-or-high-water

clauses, and the reason for that, your Honor, is the



24 function of leasing companies in our economy is to make it

25 possible for businesses to obtain the use of these goods
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1 without having to buy them.

2 What the leasing companies bring to the table is

3 not expertise in the product. The value that they add to

4 these deals is capital and the willingness to take the risk

5 that the customer will be unable to pay. To play that role,

6 the expertise that leasing companies develop is in assessing

7 creditworthiness and it's not an exact science and there are

8 plenty of times that we get it wrong and we have to take

9 losses.
10 THE COURT: Let me stop you for a second now. The
11 usual UCC finance lease, as | understand it, is | go to a
12 vendor of computer equipment. | say I like that one, that
13 one and that one. | pick them out, | decide that | want
14 them and, actually, I really have a choice which is | could
15 try to get a chattel mortgage loan or | can get a finance

16 lease.
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I go for a finance lease perhaps because of the tax
advantages or whatever. Okay. Fine. | go to a finance
company, the ABC Finance Company. I'm referred there by
somebody, maybe a good friend. It may even be the seller of
the equipment.

MR. GLICKMAN: Or an affiliate, as in the AT&T
case.

THE COURT: Now, as | understand it, routinely, for

example, the ABC Finance Company not infrequently, by the

S7

way, has no money at all. Frequently the ABC Leasing
Company is, in fact, the functional equivalent of a
brokerage company except for one thing. They've got a line
of credit from somewhere or other. So, they prepare all

this wonderful documentation for me which 1 sign, which is
immediately assigned to their funding source with the hell-
or-high-water clause and then, lo and behold, my computer
doesn't work and I'm mad as could be and, you know

something, | throw it out but | keep on getting bills from
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your assignee or from the ABC Leasing Company's assignee.
Now, functionally that's no different from my
leasing a car and finding out that it's not a good car.
Where | see them arguing is there is this difference which
is you folks, indeed, your leasing companies are signing the
leases although your assignees, your people on some
occasions, | guess with Popular at least, | assume that's
from Banco Popular, yes, from Banco Popular, apparently
they're signing the lease before it even gets assigned to
them.
Does that create an issue about
holder-in-due-course status?
MR. GLICKMAN: | don't think so, your Honor, for a
couple of reasons. First of all, let's talk about the
evidentiary reason that your Honor mentioned. Thisisa

motion for preliminary injunction. They have to meet the
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1 standards.

2

What have they shown you? Three leases, four
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leases? There's no basis to assume that in the case of
every named plaintiff this was the arrangement. There's no
basis to assume that that was the arrangement with all the
defendants.

But in any event, it doesn't matter because what
the UCC looks at is the lease in the hands of the leasing
company, and it asks the questions that are enumerated in
the test under UCC 2A. Did the leasing company make the

goods? No. Is this a lease for goods? You just heard that

services were part of a separate contract. The answer is
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yes. Did the leasing company acquire the goods in
connection with the lease? Yes.

Now, they say, well, you assigned it to yourself.
You signed it on behalf of the vendor. You were involved
from the beginning, they say, and you were involved in
checking the credit of these people from the beginning.

Again, assuming arguendo, which they haven't
established, that that applied to all the leasing companies,
so what? The leasing companies can be involved from the
beginning in the financing. That's understood and it's
accepted.

What the leasing companies don't get involved in is
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parties in this triangular relationship that have the
responsibility to pay in the event of a problem with the
goods aren't here, and 1'm talking now about the vendor.

NorVergence is in bankruptcy. This system works
perfectly well most of the time, most days, but now we have
a bankruptcy. NorVergence is not at the table, so, they're
trying to find a way to break through well-established law,
your Honor.

Let me talk a little bit about this issue that's
very important in terms of differentiating among the
parties. First we have to differentiate among the
plaintiffs, and your Honor raised a very interesting point
during the argument of my adversary which is, don't courts
have to look at the issue of sophistication on a
case-by-case basis.

If you notice, their argument with respect to
holder in due course constantly emphasizes the lack of
sophistication among all of these parties. Well, that's
something if it is relevant that has to be determined on a

case-by-case basis.



21

2

N

23

24

25

10

11

12

13

Now, if you take a look at what their specific
plaintiffs say, you can go to the web sites of some of these
plaintiffs and you'll find that they're in the technology
business. George Jon is one of them. It's in the computer

Internet business. And you will find other companies among
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the plaintiffs, if you do an investigation, all you have to
do is go to their web site, you'll find that they say we
know technology. So, if you're going to get into the issue
of sophistication, that has to be taken on a case-by-case
basis.

Take plaintiff Rainier Corp. Go to

www.Rainierco.com. They're information technology marketing

specialists. We truly understand technology.

How about George Jon, www.georgejon.com. With over

ten years experience in information technology, we have the
skills, knowledge and expertise to assist you in choosing
the right equipment, setting up your network, sharing your

files and printers with coworkers and even getting you
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connected to the Internet.

Or plaintiffs like Digital Information Technologies
or Chernoff Systems Solutions or maybe, your Honor, a
plaintiff like Furniss & Quinn, PC, which Martindale-Hubbell
will tell you is a law firm just like the law firm, your
Honor, in the Danka case. And you heard today that,
according to the other side, the Danka case didn't look into
the specific issues about whether the law firm in that case
was sophisticated.

Well, let's read from the decision. The court is
also unmoved by defendant's averments that it signed the

agreement on a take-it-or-leave-it basis implying an unequal
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bargaining position. Defendant is a law firm. The
signatory to the lease on behalf of the defendant was a vice
president and partner of the firm who had been employed by
defendant for over 23 years. As such, the defendant must be
considered to have entered into exactly the type of arm's

length negotiation by experienced and sophisticated



7 businessmen that favors upholding such clauses. The

8 analysis is done on a case-by-case basis, not in a

9 preemptive litigation like this one.
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Now, let me talk for a moment about the issue of
applicable law and, your Honor, it goes without saying, |
mentioned the differentiation of the plaintiffs. If you're
making a holder-in-due-course argument and you're trying to
argue lack of good faith, that is obviously an issue that
has to be taken up case-by-case for every defendant in the
room. Your Honor made that point. They have not done that
differentiation.

Let's talk about the applicable law here. They
repeatedly rely on New Jersey law. They cite New Jersey
statutes. They misconstrue New Jersey law. But even if
they didn't, it doesn't matter because it's not the
applicable law across the board no matter what happens here,
which is another reason that you can't litigate a case like
this in the preemptive way that they have.

There's two possibilities, Judge, about what can
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happen in terms of applicable law. Possibility number one,
the so-called forum selection clause, which is also the
choice of law clause, gets upheld.

Let's say that happens. And, by the way, all the
law they cite with respect to that clause when they attack
it is forum selection law. It's not choice of law clause
law. That law is different. It's well-established that
choice of law clauses are honored, so, we have the choice of
law that's in there and it doesn't say New Jersey law. It
says the law of the assignee. If that choice of law clause
is upheld, you'd be looking at the law of every defendant in
this room.

But suppose it's not. Suppose they establish that
the clause is invalid. Then where do we go? Well, federal
court sitting in New Jersey looks at New Jersey's choice of
law rule. New Jersey, as they say correctly, has an
interests test where you look at what are the applicable
interests here.

Now, they offer no evidence that application of New
Jersey interests test would take you anywhere except for the
plaintiffs' jurisdictions which is, again, a multitude of

states. We have cited to your Honor customer class actions



23 that it held precisely that, that the states that have the

24 greatest interest here, okay, unless there's a clause that

25 provides for the law, the states that have the greatest
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interest are the plaintiff states, not New Jersey law, the
plaintiff states.

They signed their agreements in their place of
residence, presumably their businesses. That's where the
NorVergence salesmen allegedly made their misrepresentations
in their sales calls. That's where the equipment was
allegedly flashing or not flashing or installed or not
installed.

NorVergence, yes, it's headquartered here. It had
offices all over the country and if you read some of the
papers that they submitted from the Florida action, which
they simply dump wholesale into this case, but you read
those papers, there were local sales calls that were made,
so, don't tell us that NorVergence is headquartered in New

Jersey. The contacts, so far as we can see from this scanty



16

17

18

19

20

21

22

23

24

25

and limited record, were done on a local basis. The New
Jersey portion of that choice of law clause only applied if
NorVergence was the lessor. It is not the lessor, so, it
does not apply. So, you can't wholesale apply New Jersey
law the way they say you can.

Now, for the same reason, your Honor, the New
Jersey statutes are inappropriate to be invoking in their
complaint.

Let me talk for a moment about the forum selection

clause. Okay. First of all, the issue is some day, not
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here, but some day whether that clause is enforceable.
There's no question about that. Your Honor appropriately
pointed out that it makes no sense for your Honor to be
considering that question, but that's the issue.

They have not cited a single case to show that even
if it is deemed to be unenforceable, that it's
unconscionable. There's never been a case that's held that.

There's never been a case that said that the inclusion of a



9 clause like that in a contract renders a contract
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unconscionable under the New Jersey Consumer Fraud statute
or anybody else's consumer fraud statute. It's irrelevant
to this determination but, by the way, it is enforceable.

You look at, in this case, state law in terms of
assessing whether it's enforceable or not and that's going
to take you again to different states. Now, there's some
authority for the proposition that maybe federal law applies
to this issue. The Third Circuit has issued some statements
on that, but it doesn't matter. If you look at the Danka
case, we heard the Danka case distinguished because it was
decided before Copelco.

Well, the fact of the matter is the Danka case was
seeking to interpret New Jersey law and federal law and it
is not bound -- no federal court is bound by an intermediate
appellate court of the state. That does not determine what

the law of the state is.
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Now, had they cited you -- remember, we just talked
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about the fact that New Jersey law is not applicable.
Copelco is a New Jersey case. You're going to have to apply
potentially either federal law, which Danka speaks to,
they're not going to win under that, or you have to apply
the law as | just indicated of each of the states of the
plaintiffs.

Have they talked to you about that law? All they
say is, well, you know, under conflict of laws you don't get
to choosing your state law unless there's an actual conflict
and you use the substantive law of the forum state unless
there's a conflict, but they have the burden of persuasion
here on this motion. That's what the Supreme Court has
said.

Have they come forward and have they shown you what
the law is of the potentially applicable states here? We
have ten states other than New Jersey that are applicable.
Have they done an analysis? They submitted one case on the
issue of the enforceability of these clauses and it's
Copelco. There's a lot of other cases cited in their brief,
Judge, but they're not on a clause like this.

There's only one other case besides Danka that's
cited in the briefs on the clause that's just like this and

it's a Minnesota case, | won't go over it now. You'll find
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UCC 2A, your Honor. Let's understand the legal
framework here because they said it wrong. If this lease is
an UCC 2A finance lease, holder in due course does not
apply.

The UCC 2A, if its terms are met, there's no need
to go into a holder-in-due-course analysis because what UCC
2A says is that anything with respect to the goods is
irrelevant. The commitment becomes irrevocable upon the
receipt of the goods, period.

You can't say, oh, well, you know, the vendor lied
to me. | was fraudulently induced about the goods. They

lied about the goods. The goods don't matter if, as a
matter of law under UCC 2A, this is a finance lease.

Now, so why do we even talk about holder in due
course in our brief? Because we have an alternative
argument. The alternative argument is that if UCC 2A

doesn't apply by its terms, then we have a contractual basis
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for hell or high water. We have two contractual bases for
hell or high water, as a matter of fact.

One contractual basis is that the lease says -- now
when | say the lease, by the way, they put in one lease.
Again, we have no evidence here that that's the same lease
that applies for everybody in this room, but let's just
assume for purposes arguendo that it's the same lease.

What that lease says is if this lease is a lease
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under UCC 2A, then you agree that it's a finance lease.

Now, what does it take to be a lease under UCC 2A?
That's specified in UCC 2A, and there's been no argument by
the plaintiffs that this is not a lease. So, contractually
we have a basis to apply UCC 2A. Even if it doesn't apply
itself, contractually we have a basis to do it by virtue of
the language in the contract.

We need holder in due course to take advantage of
that language and that's true and I'll come to that, but

it's in there clear as a bell and, in fact, the comments



11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that we've cited in our brief to the UCC say that parties by
agreement can arrange for the UCC to be applicable, so,
that's the first contractual basis that we have.

The second contractual hell-or-high-water basis
that we have is the actual language of the lease that you
read over and over and over again that says in black and
white problems with the goods do not absolve the lessee of
its responsibility to pay.

So, let's just understand the conceptual framework
here. You don't get to holder in due course if you find
that UCC 2A applies on its terms, and it does for the
reasons that | mentioned. We're dealing with goods. They
just acknowledged that there was a separate contract for
services. The lessor was not involved in the goods

themselves and on and on. We've given the analysis in our
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1 brief and their reply brief has no response whatsoever.

2 Excuse me. That's not true. They submitted the affidavit

3 of aso-called expert, Mr. Goodman, who says this is not a
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UCC 2A lease. Well, of course that's inappropriate
testimony. It's a legal conclusion. That affidavit wasn't
even sworn to. If you take a look at it, the notary didn't
sign it and there's no appropriate language that makes it an
enforceable declaration under federal law, so, that's not
going to help them, and they offer no legal argument for
that.

Let me go now to holder in due course. Okay. Now,

let's assume we don't make it under the UCC 2A and now we're

dealing with the contractual language that says UCC 2A
applies or we're dealing with the issue of the hell-or-high-
water language that's specifically in the lease.

How do they argue that we are not holders in due
course? Well, you know how they first argued it, Judge.
First it was the FTC Holder rule. You can't be a holder in
due course. Well, that's gone. They said we put that in
our original complaint. Well, they put it in their amended
complaint, too. And they put it in their moving papers,
too. It's all over their papers and it's gone, and if you
want to know why at the last minute, your Honor, they
submitted this new theory of close connection in their reply

papers, that's the answer, because the FTC Holder rule



10

11

12

13

14

15

16

17

18

19

69

collapsed on them so they tried to come up with this
argument, which doesn't do them any more good than the
Holder rule did.

Now, how do they say that we are not holders in due
course? What are their arguments? Well, they say we were
on notice. How do they say we're on notice? Customer
complaints is one thing. They say you must have received
customer complaints, but the only complaints that they
described, specific complaints that they described on this

motion are supposed letters sent by their affiant, Barry
Bellin, Exhibit 8. Okay.

One of those letters was supposedly sent to
NorVergence and cc'd to one of the leasing companies, my
client, in November of 2003. They attached the letter.

You go down to the bottom and there's no cc. Mr.
Bellin says he sent another letter to the same leasing
company but no date is given for that letter and the letter
is not attached. Mr. Bellin lastly says he sent two letters

to two other leasing companies. When did he send them? In
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April and June of 2004, just before the NorVergence
bankruptcy. There's been no critical showing, your Honor,
as they must show, that any alleged knowledge on the part of
the defendants was had at the time the lease was assigned.

The other argument they make, your Honor, in terms

25

of why we can't be holders in due course is that the pricing

was supposedly disproportionate to the value of the boxes.

Even assuming that that were true, that doesn't mean that

there was a fraud here.

Even if we knew that different prices were being

charged for the boxes, even if we knew that they were having

a substantial markup of the boxes, that doesn't mean we were

on notice of their fraud.

8

9

10

11

12

They said the fraud is these boxes don't work. It
doesn't mean that we knew that these boxes don't have
anti-slamming technology, which they claim in one of their
affidavits was one of the misrepresentations, and it doesn't

mean that we knew of the alleged misrepresentation that they
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also cite that NorVergence lied when it said that other
telecommunications carriers would continue to service if
NorVergence went bankrupt.

How are we supposed to know any of that stuff even

17

if we knew this about the pricing? Nor is there any

18

evidence that we did know about the pricing. They say it's

19

obvious. Anybody could have figured it out if they went to

20

the web, they say.
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Well, if that's really true, your Honor, why didn't

they figure it out. Why didn't George Jon, the technology
company, figure it out?

Now, they put in an affidavit from an asserted

former NorVergence employee, David Rodriguez, you know, he
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said | blew the cover on NorVergence in an Internet
announcement that I made. Well, that so-called Internet
announcement was made on September 28th of last year, which
was late in the day, and he did it by asserting that he was

Satchel Paige.
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Well, that doesn't really give a lot of credibility

7 to somebody reading it and it's hardly putting everybody in

8 the world on notice of this supposed fraud.

9

Look at their own papers, your Honor, if you want

10

to know how supposedly obvious this fraud was. Let's go

11

back to Mr. Bellin again. Mr. Bellin says, | have over 20

12

years of experience in the telecom business and | have a

13

certification from the unit's manufacturer, Adtran, and |

14

conclude that this thing was radically overpriced and how

15

did I do it, how did | reach my conclusion?

16

| put the box through a test to determine whether

17

there was proprietary software, hardware or a special

18

configuration that might warrant the price.

19

We're expected to do that? We're expected to have

20

20 years experience like Mr. Bellin and to conduct Mr.

21

Bellin's tests? So much for the idea that anybody could

22

figure this out.

23

They also attach a page in their reply papers from

24

Adtran's web site discussing various models but there's no

25

prices there and, in fact, if you look at Adtran's web site,
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they say that what they gave NorVergence was a special

different model. They say Adtran manufactured a special OEM

version, integrated access device for NorVergence, also

known as their Matrix unit, so, it wasn't a guestion of

simply going to the Adtran site and saying, oh, yes, now |

know what the price is for these units.
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If you look at some of the statements that they
also include from three NorVergence employees asserting that
NorVergence committed fraud, none of them says, your Honor,
that any of the leasing companies knew of the alleged
fraudulent practices. Look at Mr. Weebles' affidavits. He
submits two of them, Exhibit 9. Look at Mr. Zurkin's.
Exhibit 10. Look at Mr. Harmon, Exhibit 12. Nobody says
that the leasing companies knew. And you know what's
interesting about those affidavits? Those affidavits like,
by the way, Mr. Rodriguez, Satchel Paige, those affidavits
all say that even NorVergence's salespeople didn't know
about the fraud. It was unknown to them. It's so obvious
that the very people who were working at NorVergence didn't
know.

Let me just talk for another minute about their
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supposed leasing expert, Mr. Kenneth Goodman, and his
unsworn affidavit that's supposed to be a basis for getting
a preliminary injunction against 26 defendants. He says

he's an expert about leasing industry practices. There's
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not one syllable, though, Judge, in there about his
qualifications.

He complains, well, you know, I wish | knew the
serial numbers. Well, if he looked at the certificates that
were attached to the papers that the plaintiffs submitted,
at least those certificates have the serial numbers.

He says a cursory review would have established
that these Matrix boxes were worth only a small fraction of
the stated selling price. Is he a qualified expert on boxes
as well? He says he's an expert in the leasing industry,
doesn't tell us about that, but he certainly doesn't tell us

how somebody is supposed to know this and on and on, giving
legal judgments and so forth. That is not a basis for this

injunction.
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Now, let me talk about their new theory again of
close connection. There's a close connection, they say,
because this was signed on behalf of the leasing
companies -- signed on behalf of NorVergence, which is
simply a matter of convenience.

They say, you know, there's a Close Connection
Doctrine that says | don't even have to show bad faith under
holder in due course, they say. Close connection, that's
per se.

There's several problems with this argument aside

from the fact that they haven't shown that all the
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defendants have private label leases. There's no evidence.
If you assume that they were all private label, you assume
that defense were involved in drafting them, it doesn't mean
that they knew, as | say, of the underlying fraud.

Now, let's talk about the case law on close
connection. They cite a bunch of cases from New Jersey on

the Close Connection Doctrine. First of all, as | told you



8 before, that's not the applicable law here. You have to

9 look at the law of each plaintiff's state.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Well, other states have a different view of the
Close Connection Doctrine than New Jersey does. For
example, Pennsylvania. Pennsylvania doesn't recognize the
Close Connection Doctrine. Banker's Trust Co. vs.
Crawford, 781 F. 2d 39, Third Circuit 1986, interpreting
Pennsylvania law.

Michigan does not recognize the Close Connection
Doctrine, Cessna Finance Corp. vs. Warmus, 407 NW 2d 66,
Michigan Court of Appeals 1987. lowa does not recognize the
Close Connection Doctrine, Citicorp of North America, Inc.
vs. Lifestyle Communications Corp., 836 F. Supp 644. New
York. Parties are from all these states with the possible
exception of one of them. New York doesn't recognize it.
A.l. Trade Finance, Inc. vs. Laminaciones de Lesaca, 41 F.
3d, Second Circuit 1984.

Other states have expressly limited the doctrine

75
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only to consumer situations. That's not this case. That's
why they're dropping the FTC Holder rule. They know this
isn't a consumer case. lllinois limits it that way.
Christinson vs. Venturi. My client's plaintiff is from
Illinois. | have a special thing for Illinois. Illinois
limited only to consumers, Christinson vs. Venturi
Construction Company, 440 NE 2d 226.

Tennessee does the same thing. International

Harvester Credit Corp. vs. Hill. Other states are silent on

the issue.
Now, they cite some cases that are not from New
Jersey. They cite a case from Nevada. Well, Nevada, that

case applied to promissory notes, not a lease, and there's
no one from Nevada here. There's no plaintiff from Nevada.
There's no defendant from Nevada.

They cite a case in California. That was a
consumer case. They cite a case in Florida. That was also
a consumer case, and courts have subsequently held that
Florida would not apply the doctrine in a commercial finance
lease transaction.

Equico Lessors, Inc. Vs. Ramadan, 493 So.2d 516.
Siemens Credit Corp. vs. Newlands, 905 F.Supp. 757. That's

the Northern District of California interpreting Florida



24 law. Even in New Jersey this doctrine would not apply.

25 The only cases they cite, your Honor, apply it in
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1 the consumer context. That applies to the Unico v. Owen
2 case involving record albums. It applies to the Westfield

3 case involving food plan and freezer. They also cite the

4 Ramapo Bank case from this state, which is not even a

5 holder-in-due-course case.

6 Perhaps most importantly, your Honor, every case

7 that they cite preceded the promulgation of UCC 2A, every
8 one of them. UCC 2A was promulgated in 1987 by the

9 committee. It was then passed during the course of the '90s
10 by the various states. New Jersey enacted it for

11 transactions that are on or after January 10, 1995.

12 All their cases are pre-UCC 2A, and I'll come back
13 to where | started, your Honor is probably grateful, to the
14 AT&T case that said, no, given UCC 2A, | don't care if

15 they're affiliates. We will judge whether this is a

16 financed lease on the terms of the UCC, not on the basis of
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affiliation.

What they said was AT&T merely provided the vehicle
necessary for Transglobal, that was the lessee, to finance
the equipment. AT&T Credit performed no other function, and
with all of this signing on behalf of NorVergence, whatever
they want to say, they haven't pointed to anything that
showed that we had another function here besides financing
this transaction, and the Siemens Credit case that I cited

from the Northern District of California also noted the

77

inappropriateness of the Close Connection Doctrine when you
have the UCC applicable.

| won't dwell on the proceedings that they
described, the supposed Attorney General proceedings that
are going on. Those proceedings will take their course,
your Honor. The Florida Attorney General has filed an
action. Those proceedings will take their course. But you
don't take the papers that were filed in that case, dump

them into a reply brief and say, well, there's our evidence.
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We'll deal with that in Florida.

The other two cases that they've cited that
settled, those are settlements. Those are not
determinations of law.

The last two prongs of the test, harm to the
defendants and policy, | basically covered the issues but
your Honor knows the longer you wait in this business, and
that's why things are specifically designated 60 days, 90
days, 120 days, the longer you wait, the harder it is to
collect, and that's all they're trying to do is delay that.

Issues of policy. Your Honor, this case, it's no
secret by looking around the room potentially would have, if
you decided it on the preemptive basis they want you to
decide it, would have major implications for the industry.

You've got to turn square corners when you're

asking for that kind of relief and they have not come close.
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THE COURT: Thank you. Mr. Graifman.

MR. GRAIFMAN: Thank you, your Honor. With respect
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to my adversary's last argument on likelihood of success on
the merits and the holder-in-due-course argument, although
he mentioned that he believes that these are finance leases,
he interjects in that the fact that, in fact, any holder of
such a lease is still subject to the holder-in-due-course
requirement.
Now, he's raised the issue of his Close Connection
Doctrine.
THE COURT: No, he's not argued that. He's argued
that that's a second string to his bow. In short, he's
argued that if for some reason there was a finding that this
was not covered by the UCC, then that would still be a
contractual hell-or-high-water clause which would require a
determination that they were not holders in due course.
MR. GRAIFMAN: Right. Which is the exact mirror
image of the argument that | made when | started out, which
was that either they have to show that they're holders in
due course or if they rely on the contractual clause under
UCC 9-403B, that statute says that, a clause which states
that a defense cannot be asserted against an assignee is
valid if the assignee takes good for value in good faith and
without any knowledge of a defense, which is essentially a

holder-in-due-course standard. So, under 9-403B, the clause
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still has to meet the requirement of a holder in due course
by statute, so, there's no way to get around that in New
Jersey or any other state that has adopted 9-403.

So, it still brings you full circle around to the
fact that they need to show that they were holders in due
course.

With regard to the fact that they were not holders

in due course, again, my adversary suggests that they're not
under an obligation to look at the substantial
irregularities within the context of these leases that they
themselves were financing, but not only financing, they were
involved in the administration and operation of the approval
of these leases as well, and that is our point.

I don't care whether you call it the Close
Connection Doctrine or the lack of good faith or the
presence of knowledge of a substantial irregularity which
requires notice under the cases, you still have to find that

that close of a relationship and their integral involvement
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with the application requires that they not be deemed to be
holders in due course or, again, if you're going to look at
the hell-or-high-water clause, that it doesn't meet the
standard in New Jersey that's required under 9-403.

And with regard to the contention that this is only
in a consumer context, well, under the Consumer Fraud Act,

the businesses involved here are consumers and the language
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in Westfield Investment would apply, |1 would suggest, to

these defendants as well as a defendant in a pure freezer

case, and there the court said if it had chosen carelessly,
meaning the finance company, or has notice the employment of
doubtful business ethics, the financing company should not

be allowed to hide behind the holder-in-due-course cloak and
thumb its nose at the consumer public. The choice which a
finance company exercises should not be a choice devoid of
responsibility for its selection.

There is another public policy that's at stake here

11

and that policy is whether a lease finance company which is,
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in fact, integrally involved in the operation of the

13

financing part of the business such as NorVergence, should

14

not bear the obligation to do some due diligence as the

15

courts require. If they had in this case, if they had done

16

the due diligence, if they had found that this was a scam,

17

they wouldn't be here and we wouldn't be here.
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They would have been -- they're in the situation
that's the best place to determine whether this is, in fact,
a fraud and a scam, whether the equipment that they're
financing is, in fact, a loser, which we contend is the case
here.

With regard to the issue of whether this, in fact,
is a finance lease, the language that requires it to be a

finance lease states that the lessor is not the selector,
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manufacturer or supplier of the goods. In this case,
NorVergence, at the time the lease was signed, was the
lessor and, in fact, this could not qualify as a finance

lease under those circumstances.
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Finally, with regard to the merits of this case,
the defendants have not addressed the fact that they're
still subject to the real defenses whether they are holders
of a hell-or-high-water lease and subject to the real
defenses whether they're holders in due course. One of
those real defenses is illegality of the contract which
nullifies -- which would nullify the obligation of the
obligor. That's under Section 3-305 Al of the UCC.

If, in fact, it's subject to illegality, which we
contend it is because it is a violation of the Consumer
Fraud Act, then, in fact, the holder-in-due-course status is
destroyed on both the contractual claim and on the
hell-or-high-water contract claim, so, we would contend that
under this case, the language of the UCC demonstrates that
they cannot show that they are holders in due course which,
by the way, is the burden of the defendants to show that
they are entitled to that status, not the plaintiffs
normally in a case to show that they are not, although I
realize that we have the burden on a motion for injunction
to demonstrate likelihood of success.

With regard to the balance of equities, | mean,
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here you have the 26 leasing companies. They've got
billions of dollars in assets. These losses are spread
among 26 leasing companies as opposed to, in the case of the
plaintiffs and the class, where you have small businesses
involved here. Some of these leasing companies have already
agreed to a moratorium, | understand, with regard to
lawsuits. That would be CIT, | believe, BDT, and Court
Square Leasing. They've agreed with, in the context of
either the Florida Attorney General or the New Jersey
Attorney General, not to pursue lawsuits, | believe. The
Attorney General, | believe, has a representative who can
clarify that, but clearly the equities balance in favor of
the plaintiffs and the punitive class in this case.

With respect to an injunction, there is case law
that demonstrates that a punitive class can obtain
injunctive relief, and we have those cites for your Honor
if -- in fact, Mr. Green is prepared to address that, if
your Honor wants to hear that.

MR. GREEN: Your Honor, defendants relied on Adams

and Yolton vs. El Paso Tennessee Pipeline Company, 318 F.
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Supp 2d, 455 distinguishes Adams and granted a preliminary
injunction for punitive class and, in fact, there is a line
of cases that actually granted preliminary injunctions for
punitive classes.

I also would say that there's an argument here as
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to irreparable harm with Yolton as well and Yolton, the
class was required to contribute $501 per month to maintain
any of their health benefits and they were going to lose
their health care if they couldn't pay that and the judge

held that the class could not afford to pay based on
reviewing affidavits from 34 people.

In Adams there were only three people that the
court was able to cite could not afford to pay for their
health benefits, and | would argue, your Honor, that it's
analogous in this situation in that Yolton, there was a lost
opportunity. If they couldn't pay, they lost the
opportunity to have health benefits. In this instance, the

businesses, if they can't pay for the additional new
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services plus the cost of the lease as well, they'll lose
the opportunity for perhaps future business or business
today and, in addition, if they have to pay for lawsuits in
foreign jurisdictions, again, they could lose future
opportunities.

THE COURT: Thank you. All right. As the parties
know, the party seeking the temporary restraining order is
required to show substantial likelihood that the movant will
eventually prevail on the merits, that the movant will
suffer irreparable injury unless the injunction issues, that
the threatened injury to the movant outweighs whatever

damage the proposed injunction may cause the opposing party,
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and that the temporary restraining order if issued would not
be averse to the public interest.

In this case the Court is satisfied that there has
been an insufficient demonstration of irreparable harm. The
Court need not go into all the other grounds for denying a

temporary restraining order where it concludes that that



7 requirement has not been met.

8

The Court frankly is not prepared to start parsing

9 through the arcane choice of law issues which might prevail
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on the underlying issue of likelihood of success. What is
clear to the Court is that, one, under the Anti-Injunction
Act, this Court is without power to issue an injunction to a
state court which prohibits that state court or prohibits a
party to a pending lawsuit from proceeding with that state
lawsuit unless the requirements of the Anti-Injunction Act
are met.

There is no contention here that an injunction
should issue to preserve this Court's jurisdiction or to
enforce its orders and, absent that, the Court has no power
to enjoin state court actions which are currently pending.

Moreover, as counsel for defendant properly
indicated, the First Filed Rule has no application in a
situation in which state court lawsuits are pending. It
only applies with regard to parallel pending federal

lawsuits.
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Secondly, it is apparent to the Court that the key
relief which plaintiff seeks and the key cause, irreparable
harm, that it alleges would occur if the injunction were not
to issue is that the plaintiff class in this lawsuit would
have to proceed to defend lawsuits and other efforts by the
defendants in this case to enforce the leases which are the
subject of this lawsuit.

As the Court indicated earlier, it saw a conceptual
problem with that. Individuals throughout the country are
on a daily basis required to defend lawsuits. It is, for
better or for worse, one of the fundamental tenets of our
American system of justice that anybody is allowed to sue
anybody for any reason anywhere and, unfortunately, I have
to sometimes scratch my head about the results of that
particular rule of law, but it is indeed at the core of our
system.

But, of course, defendants in lawsuits have the
right to defend. In this case | was asking plaintiff's
counsel what would happen if he were one of the unfortunate
folks who had purchased a NorVergence product or leased it.
Being a sophisticated lawyer, what would be the irreparable

harm. He would have to defend it and depending on the



23 wisdom or lack of wisdom of some other judge somewhere, he
24 might win and he might lose. He might even be able to

25 counterclaim under Consumer Fraud statutes and might or
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1 might not be successful.
2 Indeed, the New Jersey Consumer Fraud statute, if |

3 recall correctly, has a treble damages provision, does it

4 not?
5 MR. GRAIFMAN: For intentional --
6 THE COURT: And it also has a provision for an

7 award of attorney's fees to the prevailing party who brings
8 a lawsuit under the Consumer Fraud Act in New Jersey. |
9 have no idea whether or not that statute as argued by

10 plaintiff might be applicable in defending lawsuits

11 throughout the country.

12 What | do have a problem with is concluding on a
13 mass basis that some 11,000 alleged members of this class
14 will all or virtually all suffer irreparable harm if forced

15 to defend the lawsuits that the various defendants in this
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case might bring in various jurisdictions.

This Court is, in fact, confident that if
appropriate, courts throughout the country will conclude
that forum selection clauses which are arguably products of
a contract of adhesion, if found to be so and if found to
indeed be an egregious violation of the defendants' rights,
will be voided.

What's apparent to this Court is that forum
selection clause, at least to the extent it has been

litigated in the District of New Jersey, has been the
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subject of conflicting decisions; Copelco on one hand, Danka
Funding on the other. But what is clear is that there is
nothing before this Court which demonstrates at all that the
plaintiffs in this lawsuit and punitive defendants in

lawsuits brought by these leasing companies will suffer
irreparable harm if they, in fact, are subject to that

litigation.

As counsel for defendant pointed out, Adams vs.
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held, "In short, in the absence of a foundation from which
one could infer that all or virtually all members of a group
are irreparably harmed, we do not believe that a court can
enter a mass preliminary injunction™.

This Court is bound by the Third Circuit's
decisions in this area. There has been no effort to
demonstrate that all or virtually all members of the
plaintiff group would be irreparably harmed.

This Court has been told in a conclusory form that
the plaintiff class consists of small business people.
Small business people vary from small business people to
people who aren't such small business people. This Court
has no information at all about the economic strength and
viability of the various members of this plaintiff class
and, yet, the irreparable harm that is being urged upon this

Court is to make a determination that those class members,
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1 that virtually all of those class members would be subject
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to irreparable harm because the economic straits in which
they find themselves would make it impossible for them to
viably and effectively defend themselves in the
jurisdictions which defendants might bring suit. There is
simply no basis for the Court to reach that conclusion.
Indeed, what is suggested to the Court from the
submissions that have been made before it is that, indeed,
there appears to be a likelihood that the members of this
plaintiff group and defendants in that imputative
collections actions may very well band together for
consolidated defenses with counsel representing groups of
them so as to make it economically viable for them to, in
fact, assert the defenses which may be appropriate in those
lawsuits and, indeed, potentially assert various types of
consumer counterclaims and, if successful, collect on them.
During oral argument the Court asked counsel
whether or not there are any cases which stand for the
proposition that merely having to defend a lawsuit
constitutes irreparable harm. Counsel for the defendant
cited to EEOC vs. Rath Packing Company, 787 F.2d, 318,
Eighth Circuit 1986, which, while in the context of a
bankruptcy case, suggested indeed a stay of proceedings

would not implicitly be authorized simply because of
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litigation expenses which might be incurred absent such a
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stay.

It appears that other cases have reached a similar
conclusion. In Travis vs. Pennyrile Rural Electric
Cooperative, 399 F.2d 726, Sixth Circuit Court of Appeals
1968, the court noted, "An injunction against threatened
legal action will not issue if the party will have an
adequate opportunity to fully present his defenses and
objections in the legal action he seeks to enjoin."

Frankly, that strikes the Court as making eminent
sense. The Court has not been presented with any authority
to the contrary proposition. Indeed, there is not one case
which has been cited to the Court which holds that the
threat of litigation and litigation costs, even in an
inconvenient forum, constitute an adequate basis for the
issuance of an injunction.

The Court further notes that, of course, it may

very well be the case that many members of this class will,
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in fact, be sued in convenient forums and in jurisdictions
which, indeed, the defense of those lawsuits will not be an
imposition. There has been no effort to demonstrate the
extent to which such an imposition would indeed occur.

In short, this Court is not satisfied that the harm
which plaintiffs seek to rely upon is indeed irreparable and
under those circumstances the Court is compelled to deny the

application for a temporary restraining order.
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Now, there are a couple of issues which | do want
to deal with while I have you folks here. First, this case
was removed from the Superior Court of the State of New
Jersey largely on the basis of the fact that plaintiffs
asserted a claim based upon the FTC Holder Rule.

It appears to the Court that plaintiffs have
functionally abandoned that claim. This Court quite frankly
IS prepared to issue an order to show cause why that cause
of action should not be dismissed for failure to state a

claim upon which relief can be granted.
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Now, that presents other interesting issues. The
removal papers suggest that alternate bases for removal are,
one, that some state causes of action rely upon a federal
standard to establish liability. If the holder claim
results in being dismissed, this Court, quite frankly, is
going to be very interested in whether or not a state law
cause of action which references a federal standard in some
manner or other arises under federal law and is, in fact, a
basis for arising under jurisdiction.

The second potential basis for federal jurisdiction
that's asserted in the removal petition, although not
developed, is the potential that this Court could exercise
jurisdiction under the federal bankruptcy laws as related to
a pending bankruptcy. If I recall correctly, there was a

tangential reference to that in the removal papers.
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MR. GLICKMAN: Yes, your Honor.

THE COURT: If that is, in fact, going to be a

3 basis for the defendants to, in fact, assert continuing
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federal jurisdiction, the Court will be very interested also
in understanding why both discretionary and/or mandatory
abstention under the Bankruptcy Act would not apply and
warrant the remand of the case to Superior Court of the
State of New Jersey since that would be apparently or at
least potentially the only basis for federal subject matter
jurisdiction.

Now, to a certain degree I'm getting a blank stare
from some of the attorneys on the defense side which shows
that they have not been blessed with the removal provisions
of federal bankruptcy statute but, in short, at this point,
just so the parties are indeed on notice, it would appear to
the Court that if the federal holder claims end up being
dismissed either voluntarily or pursuant to the Court
issuing an order to show cause, that this Court would be
issuing an order to show cause requiring defendants to
demonstrate why continued subject matter jurisdiction should
be exercised and whether or not this matter should be
remanded to the Superior Court of the State of New Jersey,
which | can assure you has judges who would be delighted to
hear the case.

Anything further, counsel? Thank you very much.
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1 MR. GLICKMAN: Thank you, your Honor.

2 (Whereupon the proceedings are adjourned.)
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Kathy,
Please find attached 2 years of financials for Turbo, Inc. , contract submitted $/2/03.
Plezse update Len Tobias regarding the STARS scoring for this account.
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Facilities Information Form/Marketing
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CARRIER NEUTRAL UNLIMITED CELLULAR
Consideration for National Conversion Assistance Program

1 ynderstand that due to controlled allocation of Unlimited Calling Services, we may have to change
_j}m_ cellular phone number(s) and equipment or our provider. If this is necessary, we would like o be
considered for the Mational Conversion Assistance Program.

This letter serves as a request only. It is my understanding that the National Conversion Assistance
Program provides companies with finaneial support to cover the operational costs associated with a conversioa
including but not limited to:

1. Maintaining your existing Cellular Provider Service up to 30 days.

2. Provide financial assistance for:
o Business Cards
Letterhead
Stationery
Notification to existing contacts
Other Costs and Expenses associated with a smooth transition to new numbers

I« I I a]

In order to be considered for the National Conversion Assistance Program, I am also submitting XNen-
Binding Hardware and Services-Applications. I understand that my application serves as a reservation only
until engineering’s approval is issued end mutual consent is given, allowing both parties to perform their dre
diligence.

Current Cellular Set-Up: # of Phones:
T AT&T
7 Sprint
T Mextel
7 Verizon
o
a9
7

HH

7 T-Mobile
? Cingular
T Oiher

1

Taotal Quantity of Phones:

|n A NV\/\_/ LishA Romasn

tSignature NorVergence Screening Manager

Eﬁmnﬁ- SHEARESR

Print Name

Pﬁfﬁm&ﬁ‘r

Title




Return on Investment Summary

g Norlergence: ez

T B,

Customer Monthly Savings $0.00
Savings Percentage 0%

Proposal & Savings Guarantes

Current Costs

Total Domestic Qutbound Charges | 511850

Lecal Phone Charges | $336.03

Dther Cannectivity Costs

50,00

International Costs

516.95

Internet Access | $299.00

Old Total Costs | $774.48

MHew Cosls

Wiraless & Cireuit Fazility

£73.9%

Remaining Local Phane Charges | 521555

Reduced International Costs

5$7.58

Matrix Systern Rental Fayment | $477.35

New Total Costs |§774.48

Customer Yearly Savings $0.00
Savings Percenlags 0%

Manthly Savings Yearky Savings
$T774.48 $9,293.76
SFra.48 59,293.76
Old Costs | New Costs Qld Costs | New Costs
A 0% Savings A 0% Savings

S

Page 1 of |

HorVergence Pricing & Savings Guarantes: Subject i mutual Due Diligencs & Acceptancs by Enginsaring, the savings numibers
reprasented in the Proposal above are based on actusl bills and represent your current lelecommunications expencitaes. This proposal can

only be generated coce and is not sulbjsd ta change.

Baith pariles hereto agree that during month 12 of this agreement, and during every manth 12 anniversary therealter, ihe cusicmer can
review compelitive prcing offers from other praviders lor idenlical senices. IT bve or mare wiilien quales ane received kem allernate
prowidess bor the same services thal are 10% bess than the above costs NorVergence will reduce the cuslomer's monthly payout to equal the
lewes! confirmed quote for the balance of the: term. Finally, all savings represented In the customar proposal attached hereln and confirmad

by receipt of your firs! savings chack m@%:ﬂ for this kerm.
Applizant Inltlal
Norvergence Sc ng =Print Hame, HSA- m 'D

T2
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S NorVergence” (ot
HETWORKS™ HET‘f_‘-’-DRKS'
MATRIX™ T1 Non-Binding Services Application

THIS 15 A NOX-BENDING APPLICATION TO RESERVE “VOICE AS UNLIMITED IIATA", HIGH SPEED T-1 ACCESS FACILITIES AND
CELLULAR HANDSETSSURIECT TO THE TERMS BELOW, FINAL CREDIT AND ENGINEERING APFROVAL

Thit Services Application iz noa-bisding usti] you are sppevved farthe “Vioiss as Unlimited Data™ senvices herein and oll pardes igree 1o move feroard Access
Facilities will then be connacied asd inshillafion confirmed

Lhie Information
Applicant Compacy Name: Address: Viiee a5 Unlenited Dats MulthAccess Request:
RESWE 5T, 3FAL -
7&‘50 s e'm\_; e, nln e :ﬁ-(.‘:ilhjlu ¥ Fraud Protection Feature
Conlact; Phome ¥ T Oreder Date:
Rionda Shearec 212 AL5- ¢ (1 5{’?1’“3
11’0% !I%f(. Et.‘(sm"l. Depanmenifs): | MM@ Ralng (Jor aice e | Scrm;sw}dﬁrh ;3-

®  PheYergence will coordinate Carrier Neutral provisioning of year Migh Spoed “VYolcwas Unlicaled Data” Avcess Facilithes.

= MerVerpeacs will arrasgs for dellvery of “Viks a3 UnBmited Dats™ High Speed T-1 Clreultry threugh your Lotal Service Provider b your prembe.

- \wu.mpmm-dwu.wﬂﬁh..u.hmwmmwmbk}huﬂwmammﬁhﬁrm

*  Nor'¥ergmee will connect your outh lines ta U feed D 1ic Tell Frew Calling without per Minute Charges, Foo, o Sarchanges.

*  Mer¥ergeooe will have Frand Protection Technodogy (<FFT™) sctivated o all MATRD™ Landiines aod Cellglir phooes Rissaviag Tell Fraud aad
Hieker Liskilicy

= NerYergesot will provide sae additional Uslimited Domeste Caling Duibsumd Nme{above those Hsted bedow) sabjlect to your FBX Capciny”

®  [Per¥orgence will coonginete the Nationul Conversion Assistamce Frogram o provide for o smesth trassiton ve sew Cellular nambers, WappScable.

*  Awtherins Norergence to subenit this Application for Credit and Exgineering Acoeptancs. =
= Save and Hold NorViergenes Harsless If Cred or Englneering Approval is Wot Granted for the Solation.
*  Puechise e sctest sorvices oa the terms below and allow Local Serhmﬂu!.nnﬂrﬂu:

= Coordinate & Enadée Camrier Nanral “Vodes as Unllms "*Tal Inwmﬁli_s_%_l fper mosah fora $0 ronth term.
#  Coordinate & Enstde Unlimited Celbalar Access for month on a 60 month term for Cellular Hazdsens(il applicable)
+  Coordinate & Enable Free Unlimited Domestic ULS, Calling Cuatbound Lines* attached 1o your Fhone System

L]

Coardinate & Enabls one new State of the Ant Tri-Miode Callolar Handset per Cellular sootss number every 12 Months as requested by

Cushiemer. /
7 Carrier Nemtral Unlimited Cellalar Servicoe:

| (0ty) PRooe sets/Toone Numbers
" Nutiomal Conversin Assistance Program Request Attached

WARRANTY & ADDITIONAL GUARANTEES «f SERVICE: As Iﬂngu Cuostomer remainsln W credit standing, tils Agreement authorizes theService

Frovider Carrler toguarantes pricieg, service astarance asd clrowlt wmiry om ol T-1s d & Cellular phoaes programased. Additdonally, throughoat the
u?udmh nq-sumnph!:;uuum:n.nb]mm—:n-h ::mamﬂm%ﬁﬂﬂmnm‘ uethnf:mv
on Four propecal, castamer that Nar'¥i at m 1] a
Nor¥ergence coat. Mwmﬁgmwn:muHMMr pbmﬁﬂNﬂTu:hd:ﬁuhwhwu I Calling captify. “For
3] ive Terma and Condiions included herein by refeomce. Wit gagr with §ile 4l

Applieant Authorization
The partles peted belew, umam.ﬂmmumqummwmmmwmmmm parchated oa the
terms Berein sabject to cusivmer writen confirmaties of installation. This application Is farther conditiosed upos Credit Apgroval, Esgisecring Review, and

fimal eomsent of all parties to move forward,
| Nome (please print) Die

Sdgnalire
RASR oA ctreneed “VRESIBENT |2/ W%L BEE

Nor¥erpeace Authorizat

Name {please print) Sgnapare Diaie

E&  Rome)  [E2EINe Mot | Aloonon SR

WESA 1170 V1
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Salutdena by
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METWORKS™

MA M

Urgem:e

qup—Bmdﬁ—’l:dnare Application

THIS IS A NON-BINDING APPLICATION TO RESERVE “VOICE AS UNLIMITED DATA™ HIGH SPEED T-1 ACCESS
HARDWARE ON THE TERMS BELOW UNTIL FINAL CREDIT AND ENGINEERING AFFROVAL

This Reservation is effective, when accompanied by an Awthorized Credit Ap

1
ard ;= Eq

Rertal Agr The Equipment

Rental Agreement is mon-binding wntll your application Is approved for the MATRIN™ Hardware Solation, the system s mounted in
your phoae closet, and a “Dulivery and Acceplance Recelpt™ Is submitted. If approval is granted, and all parties agree to move forward,

Selutians by
NER e

we will falfill our i dlste Saings G to ¥ou by lssulng @ monthly paymesnt for the cost reduetion amount in your Propesal
while waiting for the Phone System Yendor to connect all access facilities.
Site Information i
Eeant Company Name: MATE] Features:
ey o f;,i. 3r N e S4BT | D71 ¥ Fraud Prosestion Technoloay
E U’Eﬁﬂ, j-a'ugé == |
Contact: Fhene & = Cuder Date;
Reiowoge S pEARER 213~ 925 8% (2 5/1e2
Fleetz) J mme Deparment|s): Streener & Raling (Jor alfice e 7 ]
Ml 1n TELES AREA . [m.;:: I R’lﬁﬁfnb

= NorVergenor will provide and maunt the goated MATRIN™ Equipment Hardware “¥eice as Unlimited Data™ High Speed Access Solotion.
" NarVergeace will lnstall the MATRIXN™ Solutea steach lecatisa and bave your PBX vesdor connect therelo ai NerVergense cast.

I approved and mutaal sonseot i+ given Applicant agrees 1a:

#  Allow sooess for the MATRIDT™ deviee (1) i bemeanted in the phione closet
* = Provide Power and & Raater with the NAT Feature io neline the [nterned Accod capabifiries of ihe MATRINT™,
*  Rent the Mutrix ™ T] Selutisa ¢a the Terms & Coaditicosof the Equipment Reatal Agreemeat

month term reatal,

mazerials and werkrsanthip and will conform to spplicable

this wararsy shall spply ealy wheee Customer has given maneScteer written natice of such defect s or. i
Eguipment Terms and Conciticesineluded by this referace please wisit cur web site wi yvow NorV e com.

Ilappreved apd mutual consemt ia given, NorVerpesos agrees bo;

+  Submit for Appreval an Equipment Reatal Agreement for __ <= _ (qty) MATRIN™ Hardware Solution(s) @ sﬂuﬂ-uém
(Incleding Card Capacity for ﬂ omtbound lines, with high speed internet access and Frand Protection Techaology).
FIVE YEAR WARRANTY & ADDHTIONAL TERMS & CONTHTIONS: The Mamfienser warranss S husdware supplied under tis coder shall be froe Som defizzz in

mdmmmﬁm&h
coatract or neglipence in masafycere, ghall be limited o rptesmoent of Fepadr afthe M

mmwmmimm

fpenarer’y el

nl’sl:lnﬂ

of pmndd‘d
within the

Applicant Authorization
Thlp-ﬁnmm,uddrﬂuﬁmnrmmnmhﬁrm#mhudmwhnmmmwmﬂmmmh
mm&ﬁ-ﬂwﬁmﬂmwwfqmﬁm Thds apy d upon Crodit Approval,
Name {please peint) Signoture Dale
PRy sHeseee | "PRESBEST | (D h~ NS 5]1/o3

Nw\-’u'p::uﬂm
Naeme (please peint) Signature Diate
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Credit Application - #204765 Page 1 of1

CREDIT APPLICATION - £204765

Appiizaten Numbar, Cusiomer Numoer i waius
204765 4T167 Approved
Name In Business Sroe
Turke, Inc
Stesl Addrast Extemal Ref

62 GREENE ST THIRD FLOOR
Cilpigiadip Phang Ma.

NEW YORK NY 10012 (212) 925-5812
e ) Coporstion
Equipment Locatian (i difsraal fom sbove) O Federat

- Oue

PrinzizalParnar'Guaranier Sachal Security Ma. 1 Municipal

. 0] e-Prat
Home Streat Addeess
[ Parinership
CitgSataip Bhans Mo [ Propdstorshic
OsE
EQUIPMENT INFORMATION
plar famen Centacl
NORVERGEMNCE - NYC INOROO1.1
. Program Leaan Term: “Fale Facior
fd SATIRL SRt 60 0.02078
5 af claga: Costof Eguipment
£0.00 $21,886.78

Equipmant Daserpton (Marfactuner, Mode) Add1 Avail, Gradit Line Tearaaction Toms
1. matrix smb } $120.39 §21,896.78

: Cred. Line Exp. . Manthly Paryesant
8/M7/2003 $455.23

Tha addisonal avalable credil Ene &3 shown Bbove s nof and cannol ba consirusd a3 8 grarimeed
avaliable batarce of a credit kne. Adifonaly, al CIT credit Enes ane subject Io change without ndes, To
weitfy If thers s sufficlent credit avallatle on 8 speciic ansacton, pease call and confim avalasEty with

SRS N0 T 842,655.UD
2001
[ Cakd

https:iiwww.citdigitaledge.com/subm_detail.aspTudb_id=NOR001.1&usertype=V&leasepr... 519/2003

T



f genw‘ Rontal Number

Equipment Rantal ﬁ.areemanl

Feantar (Pl Lagal Morr) n-mru nm__!r.
tgm::'m = _ — [ﬂu %.‘Q f,!T‘&EFE; Sf %ﬂffmf’ o ]
| e | e pew UNewYeck TR Lol

Todephurs Humbar T o e Fadwrsl Tas 1B Humesr Bilete of Cmanirason
| smaammn LZ!AM

Daar Customen Wa'vo writen hls Equipmant Ranta] Agreament (Uhe “Fanisi”) in simple and cooy-ie-read language bocouno we want you o
undorstand lis terma  Pleass read this Fontal carafully and faal free to 5ok US 8Ny QUASHENS you may have BbOW 1. Wo use the words you end
your 1o Mean the Aenter INGiciod ebava  Thawe, US and ouw refor & the Ranter midicated hergln,

Renta) Agresmant \We agres to rant b you and you agrse to rant from vy the Equipmon kefed below (the “Equipment’)  You promise (o pay
us the Rental Peyments shown below scconding to tha paymant schodide balow,

Quentity Equipmant Modol 8 Description Serial Nuhber

[ MATEIX 2001 L1 (ard)

[ N S -
L

Equipmont 10 ba new unlsss othoralse notecd:  Ueod [] Recondidonna []
Equiprment Locarilon (If diflerant rom Render address abava)

i Tamphione femzer
18013 il
o0 RENTAL TERM_f=77
Tranasction Terms: Rontol Paymord § &30; {plus appilcsbls taxps) Lenma Sacurity Dapasit §

Y plyhants dloe s iy ool [ ude oy epokesils b rnﬂr—mdnmmuuu-,lmu:mml:hdnmdwummuhmnudﬂmummr
MFMhiﬂﬂﬂﬂh”ﬂ“lﬂﬂummwhhﬂﬂmwwndhdilﬂmn-hu Dt itk s mrsrias Mt
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Equipment Rental (continued)

RENTITERM OF RENTAL: You agree to pay us the amount specified in this Rental as the Rental
Payment (plus any applicable taxes) whon each payment is due. Your acceptance of the Equipment
will be conclusively and imevocably established upon the receipt by us of your confirmation {verbal or
written) of such acceptance, However, if you have not provided us with confirmation of acceplance or
ided us with written notice of non-acceptance of the Equipment, in either case, within 10 days
after delivery of the Equipment, you will be deemed to have inspecied and imavocably accepled the
Equipment and 1o have authorized us to pay for the Equipment. The term of this Rental begins on a
date designaled by us after receipt of all required documentation and acceptance by us
{Commancemant Date”) and continues for the numbear of months designated as "Rental Term™ on
the face of this Rental. The Rental Payments gre payable in advance pericdically a= stated in or on
amy schedule 1o this Rental. You agree to pay an interim Rantal Payment in the amount of one-
thirtiath (1/30™) of tha Rental payment for sach day from and including the Effective Date (“which
shall ba the date the Equipment is instalied™) until the day precading the Commencement Date.
PAYMENT: You authorize us to change the Rental Payment by notl more than 15% due to changas
in the Equipment configuration, which may occur pfior 1o our acceptance of this Renlal. Restictve
endorsemants on checks you send to us will not reduce your obligations lo us. Whenaver any
Rental Payment or other paymant [s not made whan due, you agree to pay us, within one
monath, a late charge of the greater of ten percent {10%) of the payment or $20.00 for each
delayed payment for our Intemal operating expenses arising as a result of cach delayed
payment, but only to the extent permitted by kaw.
LOCATION AND OWNERSHIP OF EQUIPMENT: You will keep and use the Equipment only at tha
Equipment [ocation address.” You agme that the Equipment will nol be removed from that address
uniass you get our wiitten pamission in advance to move it You agree to pay the costs incured by
us to verify installation of the Equipment prior lo commencement or during the term of the Rental. We
afa the owner of the Equipment and have tite to the Equipmant.
USE, MAINTENANCE AND INSTALLATION: You are rasponsible for prolecting the Equipment from
damage excep! for ofdinary wear and tear and from any other kind of loss while you have the
Equipment. If the Equipment is damaged or lost, you agree to conlinue to pay renl.  You will nol
move the Equipment from the Equipment location without our advancs written consenl. You will give
us reasonable access to the Equipment location so that we can check the Equipment's ecdstenca,
condition and proper maintenanca. You will usa the Equipment in the manner for which it was
mmmwﬂmmhmmmmnmhw
manufacturer's certification and/or standard, full sendce maintenance confract. Al your own cost and
axpensa, you will keep the Equipment in good repair, condition and working order, ordinary wear and
tear exceplad. All replacemeant parts and repairs will become our property. You will not make any
permanent alteratons to the Equipment.
REDELIVERY OF EQUIPMENT: RENEWAL: You shall provide us with wiillen nolice, by certified
mad, sont not lass than 120 days nor more than 180 days priof to the expiration of the Rental Tem of
ary renewal Rental Tesm of your intention either to exercise any oplion to purchase all but not less
than all of the Equipment (if wa grant you such an option) or cancel the Rental and redurn tha
Equipmant to us at the end of the Rental Term, If you eled to retum the Equipment 1o us al the
axpiration of the original or any renewal term of the Rental, you agree to retum the Egquipment in
accordance with the paragraph fitled Retum of Equipment. I we have nof recaived written notice
from you of your intention to purchase o retumn the Equipment, the Rental will automatically renew for
succeeding one-year panods commencing at the expiration of the original Rental Term, If this Rental
is renewed, the first renewal payment will be due the first day afler the original Rental Term expined,
Any security deposit held by us shall continue 1o be held (o sacure your parformance for the renewal

pesiod,
LﬂSS.ﬂAHﬁGE*IHEBﬂHGE' ?mmmmshhiwmmumﬂﬂcnlmnrdmm
You agree lo keep the Equipment aﬁmm!mﬁmnmmm
mmalmmmmmmmmwnmm i and will list us as loss payee. You
witl also carmy public liablity insurance with resped lo the Equipment and the use thereof and namea
us as addifional insured. You will give us written proof of this insurance befora this Rental Term
beging. You agree to promply nolify us in wiiting of any loss of destruclion of damage 1o tha
Equipment and you will, at our option, (a) repair the Equipment to good condition and working order,
(b) replace the Equipment with ke Eguipment in good repair, condiion and working order,
ta to us and fransfer clear tife 1o such replacement Equipment 1o us, such Equipmant shall
be subject o the Lease and be deemed the Equipment, or (¢} pay o us the present value of the lotal
of all unpaid Rental Paymenis for the full Rental tarm plus the estimated Fair Market Value of tha
Equipmant at the and of the originally scheduled Rental term, 8l discounted at six parcant (6%) per
yoar whereupon tho Lease shall terminate, All procesds of insurance received by us as a resull of
mﬂh&swdamagﬂwﬁbeapphﬂd where applicable, toward the replacement or repair of the
Fraiinmeent or tha oavment of vour cbligations.  IF YOU DO NOT GIVE US PROOF OF PHYSICAL



REMEDIES: If a Defoult occurs, we may do one of mione of the following: (a) cancsl or terminate this
Mwnwmaﬂn“umhﬂmhamnﬁmudhtowﬂhm (b) require you o
pay us, as compensation for loss of our bargain and nol as a penalty, a sum equal 1o (i)
all amounis then due under this Rental plus, (i) all unpaid Rental Payments for the remaindar of tha
termn plus our anticipated reskdual interest in the Equipment each discounted to presant vakue at the
rata of 6% per annum; (c) deliver the Equipment o us as sel forth in the paragraph titled Retum of
Equipment; (d) peacefully repossess the Equipment withoul court order and you will not make any
claims against us for damages or trespass or any othar reason; and () exercise any othar right or
remedy availabla at law or in equity. 'rnuwlnpwulufwmhuhmmhnmﬂumﬂ
apgalnst you, Including reasonable attormeys’ fees and costs. If we ake
mbmmmyﬂﬂuuﬂmdmdiuﬂlwmmmapuﬂnwmm
and apply tha net proceeds (afler wa have deducied ail costs related o the sale or disposilion of tha
Equipmant) io the amounts that you owe us. You agres thal W notice of sale is required by law io be
given, 10 days notice shall constituta reasonable notice. You will remaln responsible for amy amounts
that are due afier wa hava applied such net proceads. All our remedies ara cumulative, are In
addition to eny other remedies provided for by law and may be exenciced either concumantly or
separalely. mmﬂwwwhmwmmtmmmmawwdwﬁgm
ofhar or fulure rights or to modify the terms of this Rental
SECURITY DEPOSIT: Waﬂm&uwmqwndmﬂﬁrdnpmﬂhmnmpﬁfummn{
your obligations. Any security deposit is non-interast bearing. We may, but are not obligated to,
apply any security deposit 1o cure any default by you, in which even! you will prompliy reglore any
amount 50 applied. If you are not in default, any security deposit will be retumed 1o you within 80
days after the end of tha oniginal or renewal Rental Term (or as ctherwise required by applicable kw),
or al your drection we may apply the security deposit lowards your purchase of the Equipment (if we
grant you a purchasa oplion).
RETURN OF EQUIPMENT: If (a) a defaull occurs, or (b) you do not purchase the Equipment at tha
end of the Rental Term, you will immediataly retum the Equipmend to any location(s) and aboand any
carmian(s) wa may designate in the continental Undted States. The Equipment must be propardy
MﬂmminamﬂmmhmﬂmmwdaMwmdﬂmm
%mmmmnmmmmwmmwﬁmm
Installation, and in “average Salsabla Condition”. “Average Salaable Condifion™ maans that all of the
Equipment is immadiately available for use by a thind party buyer, user of Ranter, other than
without tha need for any repair or refurbishment. All Equipmant must be free of markings. ‘l"n:luml
pay us for any missing or defective parts or accessonos, including manuals and Bcanses. You will
continue o pay Rental Payments until the Equipment is received and acceplod by us.

ARTICLE 2A STATEMENT: YOU AGREE THAT IF ARTICLE 2A OF THE UNIFORM
COMMERCIAL CODE IS [EEMED TO APPLY TO THIS RENTAL, THIS RENTAL WillL BE
CONSIDERED A FINANCE LEASE THEREUNDER. YOU WAIVE YOUR RIGHTS AND REMEDIES
UNDER ARTICLE 2A OF THE UCC.

APPLICABLE LAW: You understand that the Equipment may be purchasad for cash or it may be
rentad. By signing this Rental, you acknowledga thal you have chosen to rent the Equipment from us
for the term of this Rental, and that you have agreed o pay the spacified Rental Payment and ofher
fees described harein. We both intend to comply with applicable laws. If it ks datarmined that your
Rantal Payment resulls in a payment greater than would be allowsd by applicabla law, than any
excess codlectad by us will be appled to any cutstanding balance due and owing under this Rental,
hmmﬂﬂmﬂmwmﬁumﬂmmawmmmdmmw
applicable law. This agreement shall be govemed by, ponstrued and enforced In accordance
with the laws of the State in which Rentor's principaj offices are located or, if this Lease is
assigned by Rentor, the State in which the assigneg's principal offices are located, without
regard to such State’s cholce of law considerations pnd all legal actions refating to this Lease
shafl be venued axclusively in a state or federal coprt located within that State, such court to
hmmﬂMWNWnushmnEm.YwmmMm.mw
jury in any lawsult In any way relating to this

ADDITIONAL SERVICES: Tnmqmstmphsdmbﬂi‘gnrpamthhﬂ‘fnrbrm
information or services with respect to your Rental, pleass contact us. You will be dhamged a
reasonable fee for these services,

OTHER CONDITIONS: You understand and agree that:

YOUR DUTY TO MAKE THE RENTAL PAYMENTS IS UNCONDITIONAL DESPITE EQUIPMENT
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succesding one-year periods commencing at the expiration of the original Rental Term. If this Rental
is renewed, tha first renewal payment will be due tha first day afler the original Rental Term expéred.
Any securily deposit held by us shall continue 1o be heid to secura your parformance for the renewal

LOSS: DAMAGE; INSURANCE: ‘You are responsible for and accept the risk of loss or damage 1o
the Equipment. You agree to keep the Equipment insured against all risks of loss in an amount at
least equal to the replacement cost undil this Rental is paid in full and will list us as loss payee. You
will also carry public liabiity insurance with respect 1o the Equipment and the use thereof and name
us as additional insured. You will give us written proof of this insuranca befora this Rental Term
begins. You agree to promplly nolify us in wiing of any loss or destruction or damage to tha
Equipment and you will, at our option, (a) repair the Equipment o good condition and working order,
{b) replace the Equipment with like Equipment in good repak, condilion and working order,
acceptable to us and transfer clear fite to such replacement Equipment to us, such Equipment shal
be subject 1o the Lease and be deemad the Equipment, or (c) pay to us the present value of the tolal
of all unpaid Rental Payments for the full Rental term plus the estimated Fair Markel Value of
Wmhmﬁmﬂimlwmwmm,ﬂdMﬂmm[ﬁ%}
mmmmmm&umﬁmmwwmamd
such loss or damage will be applied, where applicable, toward the replacement or repair of the
Equipment or the payment of your obligations. IF ¥OU DO NOT GIVE US PROOF OF PHYSICAL
DAMAGE INSURANCE, WE MAY (BUT WILL NOT BE CBLIGATED TO)} OBTAIN OTHER
PHYSICAL DAMAGE INSURANCE AND CHARGE YOU A FEE FOR IT, ON WHICH WE MAY
MAKE A PROFIT, OR WE MAY CHARGE YOU A MONTHLY CHARGE EQUAL TO 0.25% OF THE
ORIGINAL EQUIPMENT COST DUE TO THE INCREASED CREDIT RISK TO US AS WELL AS TO
COVER OUR INCREASED INTERNAL OVERHEAD COSTS OF RECQUESTING PROOF OF
PHYSICAL DAMAGE INSURANCE FROM YOUL

ASSIGNMENT: YOU MAY NOT SELL, PLEDGE, TRANSFER, ASSIGN OR SUBRENT THE
ECLIPMENT OR THIS RENTAL. We may ssell, assign or transfer all of any part of this Rental andfor
the Equipment without nolifying you. The new owner will have the same rights that we have, but not
our obligations. You agree you will not assaert against the new owner any caims, defenses or set-offs
that you may have againgt us.

TAXES AND FEES: You agree lo pay when due all sales and use taxes, personal property taxes
and all olher taxes and charges, liconse and registration fees, relaling 1o the ownership, leasing,
m.mmpm&WINmﬂmeMHpﬂﬂﬂfmmmﬂmbﬂﬂdww.
Yiou agree 1o pay us any estimated taxes when we reques! payment. You agrae thal if wa pay any
taxes or charges on your behalf in excess of the estimated taxes previously colleclad, you shall
reimburse us for all such payments and shall pay us a late charge (as described in the paragraph
tiled Payment) on such payments if applcable with the next payment. You agree 10 pay us a
mmmmhmmﬁmmwmmmumwmummmmw
cost 1o reimburse us for our costs of preparing, reviewing and filing any such retums. You agree, and
mmmmmmﬂmmmwmmmmmm
fees described herein and (i) bill any remaining estimated amount due upon assessment of such
taxes, without regard o any discounts we may obtain. You also agree o appoint us as your attomey-
mmmemwmthmﬂdmﬂhﬂ.WMa&mmﬂmm
interfare with your right to use the Equipment. Wa may charge you and you shall pay lo us a ona
tima administrative fee of up to $75.00 o reimburse us for documentalion and investigation costs.
You also agree lo pay us for any filing and releasing fees prescribed by the Uniform Commercial
Coda or other law including filing or other fees incumed by us.

LIABILITY: We are not responsible for any losses or injuries caused by the instaliation or use
of the Equipment. You agree to relmburse us for and to defend us against any claims for the

losses or injuries coused by the Equipment.

DEFALLT: Each of the following is a *Default® under this Rentak (a) you fail to pay any Rental
Payment or any other payment when due, (b) you fai to perform any of your other obligations under
Mthwnﬂwmﬂuﬁnmmuﬁmmﬂme.MMﬂMmﬁmh
1udmmmmmmﬂ1{ﬂmmﬂmMMwmm.w
fail to pay your debts as they mature, you assign your assets for the benefit of your creditors, o you
enter (voluntarily or involuntarily) any bankruplcy or recrganization proceeding, or (d) any guaranior
of this WMMMWMMWMM.WWEWMMBE
the avents listed above.



for the term of this Rantal, and that you have agreed to pay the specified Rental Paymant and other
foes described herein.  We both intend to comply with appicable lxws. I it is determined that your
Rental Payment resulls in a payment greater than would be allowed by applicable law, then any
excess coleclad by us will ba applied to any oulstanding balance due and owing under Lhis Rental.
In no event will we charge or receive or will you pay any amounts in excess of that allowed by
applicabla law. This agreement shall be governed by, gonstrued and enforced In accordance
with the laws of the State In which Rentor’s principal offices are located or, if this Lease is
assigned by Rentor, the State in which the assigneg’s principal offices are located, without
regard to such State’s cholce of law considerations and all legal actions relating to this Lease
shall be venued axclusively In a state or federal coprt located within that State, such court to
be chosan at Rentor or Rentor's assignee’s sole pptlon. You hereby walve right to a trial by
jury In any lawsuit in any way relating to this rental.

ADDITIONAL SERVICES: To request copies of your biling or payment history or for other
informalion or services with respect lo your Rental, piease contact us. You will ba chamed a
reasonabla fee for these sanvions.

OTHER CONDITIONS: You understand and agree that:

YOUR DUTY YO MAKE THE RENTAL PAYMENTS IS UNCONDITIONAL DESPITE EQUIPMENT
FAILURE, DAMAGE, LOSS OR AMNY OTHER PROBLEM. RENTER IS RENTING THE
EQUIPMENT “AS IS", WTHOUT ANY WARRANTIES, EXPRESS OR IMPLIED, INCLUDING
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE IN
CONNECTION WiTH THIS AGREEMENT. IF THE EQUIPMENT DOES NOT WORK AS
REPRESENTED BY THE MANUFACTURER OR SUPPLIER, OR IF THE MANUFACTURER OR
SUPPLIER OR ANY OTHER PERSON FAILS TO PROVIDE SERVICE OR MAINTENANCE, OR IF
THE EQUIPMENT IS UNSATISFACTORY FOR ANY REASON, YOU WILL MAKE ANY SUCH
CLAIM SOLELY AGAINST THE MANUFACTURER OR SUPPLIER OR OTHER FERSON
WILL MAKE NO CLAIM AGAINST US. )

if any term of this Rental conflicts with any law in a state where the Rental Is to be enforced,
then the confiicting term shall be null and void to the extent of the conflict but this will not
invalidate the rest of this Rental.

NO WARRANTIES: We are renting the Equipment to you “AS 15". WE MAKE NO
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF MERCHANTABIITY OR
FITHNESS FOR A PARTICULAR PURPOSE IN CONNECTION WITH THIS AGREEMENT. We
transfer to you for the term of this Rental all warranties, if any, mads by manufacturer or
supplier to us. We are not Hable to you for any modifications or rescission of supplier or
manufacturer warranties. You agree to continue making payments to us under this Rental
regardiess of any claims you may have against he suppller or manufacturer. YOU WAIVE
ANY RIGHTS WHICH WOULD ALLOW YOU TO: (a) cancel or repudiate the Rental; (b) reject or
revoke acceptance of the Equipment; (c) grant a security Interest In the Equipment; (d) accept
partial defivery of the Equipment; (e) “cover” by making any purchase or Rental of substitute
Equipment; and (f) seck specific performance against us.

YOU UNDERSTAND THAT ANY ASSIGNEE IS A SEPARATE AND INDEPENDENT COMPANY
FROM RENTOR/MANUFACTURER AND THAT NEITHER WE NOR ANY OTHER PERSON I5 THE
ASSIGNEE'S AGENT. YOU AGREE THAT NO REPRESENTATION, GUARANTEE OR
WARRANTY BY THE RENTOR OR ANY OTHER PERSON IS BINDING ON ANY ASSIGNEE, AND
NO BREACH BY RENTOR OR ANY OTHER PERSON WILL EXCUSE YOUR OBLIGATIONS TO
ANY ASSIGNEE.

Renter. Please initial if submitting via facsimile.
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Oraatcaly Meducng Technolgy Cosls

i NORVERGENCE™

Rhonda Shearar
Turbo Inc W\ﬂ (7 Imoics Number:  NORV2004-030240
62 Greena StAPT 3 ‘Q:ﬁ Invoice Date: 04115/2004
Mew York, NY 100124346 Account Number: 102248
/‘iﬂ/ Biling Cycle:  04/15/2004 - 05/14/2004
Item Qiy Price Total
Previous Balance
Past Due 90.96 090.96
Payments
Payment received on 04/01/2004 - Thank you { 90.98) {  90.96)
Current Charges
High Speed Multi-Pratecal Unlimited Access Facilities 1 73.99 73.99
International "Volce as Unlimited Data” TM Connections 31.14 314
Including Breadband Internet Access, Free Unlimited FREE
Domestic Voice as Data Connections
Free Cellular Access FREE
*Federal Universal Service Fee/Surcharges 11.88 11.88
Taxes/Surcharges 9.54 5.54
Total Current Charges. 126,55

Drastrcaﬂx'ﬂeducmwfewmmunfcaﬂons Costs

* Thia in gp EPF monsdsted fas 45 a8 nbsmadrames s b s

fural comiTamities, and hr.mnh_ruprm.
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CIT TECHNOLOGY FIN SERV, ING " 1ot
Albn: Cushommar Senice
PO, Biox ﬁﬁﬂg’&‘-" S5t pmin INVIDICE MO, 5531413
Jacksanvite, Florida
INWVOICE DATE 0EH 172004 |
View your account online at perp————— 01000754000
NESEe ; —
Duality Digital SoluCions, B DUE DATE omio1/2004
Whars pour enwwer on & diek ewey.
Conlyaed Humber . D Sakes Ta Totsl Duse
At Deacriplion Description of changa(s) Armouni ales Tax
901-0007954-000 PAYMENT DUE OTON2004 47135 A7
BMATRIX SMB INSURANCE OTAON2004 284 0.00
550,36
INVOIGE TOTAL 510.1% 4117 551.36
P
Loyl
T4 00
e — e C———
IHQUIRIES
o, QDS anthewenb, com

For Customes Service inquiries, please call 1-888-204-07595
For Insurance Inquinics, please call B85-873-1917
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NotVergence

550 Broad Street, 3rd FIL
Mewark, MJ 07102
Fhone: 973,242, 7500

Fax 873.242.7414

To: CIT Team Fram: E. Lucas/L. Fredrickson
Fax:  800-234-7969 Phone: 873.242.7500

Phone: 800-234-3570 Date: - -05

Re: Total Pages [incl, cover) g

Ii'réigned Rental Application [0 Requested Audited Financials Fﬁnvcﬂce

-

Below are businesses included inthis fax. Please check box if customer's *werbal ad-mmrledgemem has
been obtained by you and fax this form back to 973.242.7414.

a ﬁ:&hﬂ

o

2 _Khonda ';gw
2 Q7 NI-4905¢ CLD)

o

o 412 95%- 42121 Phord

5.

O o 0O

8. #@w
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. *Drastically Reducing Your Telecommunications Costs”

550 Broad Street lnyolces: " 15169
3rd Floor Date:  TI2003 App# 204785
Newark, HJ 07102
Tel# (973) 242-7500

Fax# (973)242-T414
Cantact: Ed Lucas xT066
Lynn Fredrickson X128

INVOICE 52 Grsene Sie SR

Mew Yerk, NY 10012
llem Descripto Quantity Price
Meatrix 2001 2 52265543

Bill to CIT-Technologies Financing Services, Inc.

TOTAL $22,655.43 4800 Touchlon Read

Building 100 Suite 300
Installation Address: 302 Spring Street, Ground Floor Jacksenville, FL 32246

' New York, NY 10013

Al Paymart Shoukd Be Sent Ter Firs! Uinion National Bank 550 Broad Sireet Mewark, MJ 07102 Wirg Rouling
Humber: 031231457 Azcount Number 2000011202277 Account Name: NorVergence, Inc.

PLEASE ACH ALL PAYMENTS AS AP,




B30 Broad Sweat, Jid Foar
Mymwk, Hd 2781
1673 2427509

Customer Name: Turbo, Inc

P ol i,

Order code  Product Description

ary

Marged Accass Tranapart [ntaliigont Xchange - MATFROX Esss Chassis Package

Irlagrated Vision wand Daty Mubl-Predacal Access Systsm, Inchuding DS1T-1 bnbacface and POTS capacity la
MATROG-2001 wupgat tha peed and cand hardwars lslsd balow. Base chatnis sach d daly
high upad Intarmad access connectiity and Vicics P mmmmm

eatling.

MATRIX-2001-EXF MATRIX Exparalon Package

MATRECZ001-EXP Curdbated frmwam supperling dynamis veice and data bandwesh allocation 3t DS1T-1 1peads with up lo 24
ibnutansous voios patha ever high spesd acoess with POTS or C5X1 inbecfacs 31 fequired.

MATRES-200 1 DalafAThl Madular Card Viokcs over ATMAP E lated Bognal P g [VAISP ) providing 4 simult Voks a3
Exganilan Cariis) Fﬂtﬂﬂ‘muhhh|ﬂidﬁhqu

MATRIX-2001-VFD Embedded Fl Cperating Sy

Tha MATROCI001NFD is mn smbadded Armware oparating wyris inharenl in asch data/ATM opansion cand
MATRLC201VFD Mulipls cards Inchude ntamatic data call wat up and amay fadewee, The susiomer i granied S Right-Tolie
(AT the card based frmware [MATREC-2001-5FD) and recera &I Sture updates on the MATROG-2001
- Agvanced Wagsd Accsss Synlam for 4 § Vear panisd,

MATRIX-24-TAST Compliant Analog FOTS interiaces .

MATRG2 I addion ta BSUT-1 Intarface, the MATRIG-2251-EXP insludes 14 ns POTS Amphanol Pod and Coanectse
Carigr Clasy ATHS? Card = For POTS Intecface. TRAT Comstars

MATALX-2001-PSU Power Supply Unit

MATROG3801PEY Tha MATREC-2001-P5Y 1 inchuded with sach MATRIX Base Crasss Fackage. Reduwdant PSU optonal AC
Powar Supply - 00-130VAC, BOHE S0W MAX.

MATALC-Z00145F Interfacs Suppart Firmwans

Tha MATRUC200145F i senbadded in sach MATRDGI001 Bavs Tris Peclugecand. ncledes: Supped foe
MATRLGR0EISF  Msbwork Interface]FLI18C) T1, ATM, AALIWVorcel AALS [data & wsea] IP Rzutng Capabddy and Pest
[T A

MATRIX-2001-005 Oplimum Cuality Systam

Tha MATRUGI00ES s ambedded wih sash MATREIGI0C Sase Paclagesard Mirmwade soabaususly
NG and Improves voice quably dunng 8t 'Hs:-u a3 FastCaca™ cabs. Aulomatcaly shesies optmam
I 1 and scha car y K1easng cally 1act 2 e packebond networh. SoF

suzpresses backpround noese and Ry dﬂd FFace,

MATRIX-2001-ALCAF  Automatic Line Condition Adaptation Firmwan



Pl LM ASSAY 47 ML BRGS0 P 8w w pranasin o) e

*
The MATROGHI01AFD ln an embedded Armeare aparaling 5yaieen inharen] in sach 43l ATM wpaniion card
MATEZGatryEp  Mulinte casds include sutomats dals call 38t up and amay fadcver. The cusloms i granted fa Right-To-Uve
(ATUY tha card based Srrmwars [MATREG-2001470) and recens al Sutuns up-dates on The MATRIG2001
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Delivery and Acceptance Gertificate

The undersigned certifies that it has received and accepted all the Equipment described
in the Equipment Rental Agreement between MorVergence, Inc. (Rentor), and the
undersigned Turbo, Inc (Renter) dated 05-07-03. The Equipment conforms with our
requirements. There are no side agreements or cancellation clauses given outside
the Equipment Rental Agreement.

| have reviewed and | understand all of the terms and conditions of the Equipment
Rental Agreement. | AGREE THAT THE RENTAL PAYMENT UNDER THE
EQUIPMENT RENTAL AGREEMENT WILL BEGIN 60 DAYS FROM THE DATE OF
THIS DELIVERY AND ACCEPTANCE CERTIFICATE AND SHALL CONTINUE
THEREAFTER FOR THE FULL LENGTH OF THE STATED INITIAL TERM OF THE
EQUIPMENT RENTAL AGREEMEMNT AND IN ACCORDANCE WITH ITS TERMS AND
CONDITIONS. | was not induced to sign this by afy assurances of the Rentor or
anyone else. | have had a reasonahble oppartunity to inspect the goods.

Renter; _Turbo, Inc

Date: G/ /6 / 43

By ’?.[ haﬂg&ﬁ DQ!M S}hfﬂ!‘.;ﬁ_

{Print Mame)

3_&4—71—'—&"\

(Signatune)

L]
Title: oviael Q{M

Serial# R OX {f_D —OIB2 392 Cveter)
BOx (B) — OI823%6 (DpATA)
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V. CONCLUSION

Moral of this story ? You cannot declare a “pig in a poke’s” value to the SEC
and then insure it without taking it out of the bag.

This paper began with a quote on the title page from the ancient author of Aesop’s fables.
Therefore, | felt it fitting to end this report with a moral that uses the origins story behind the
expression “ a pig in a poke.” Here is one explanation, found on the Internet sourced from. The
Dictionary of Phrase and Fable. 1898, E. Cobham, Brewer, 1810-1897. *

APIG IN A POKE:

A blind bargain. The French say Acheter chat en poche. The
reference is to a common trick in days gone by of substituting a
cat for a sucking-pig, and trying to palm it off on greenhorns. If
anyone heedlessly bought the article without examination he
bought a “cat” for a “pig;” but if he opened the sack he “let the
cat out of the bag,” and the trick was disclosed. The French
chat en poche refers to the fact, while our proverb regards the
trick. Pocket is diminutive of poke.

Leasing Companies, by analogy, are experts in “pigs’ (in this case, known equipment at correct
price) and their valuations. They appraise pigs and lease them everyday. Their daily procedure,
when vendors try to sell pigs to them to be leased, is to check the marketplace to make sure the
pig in which they are investing money is, well, not a cat (a falsely valued piece of equipment).

It’s one thing to buy or lease a pig in a poke as a private company (poke or bag defined for this
analogy as a hidden or unknown valuation). It’s quite another when you are a public company
with a fiduciary responsibilities, which includes buying and reporting pigs at their “fair market”
asset value as defined in the FASB guidelines and SEC requirements.

To declare a valuation of a pig in a poke to insurance companies, when it is really a cat and you
have not bothered to open the bag (checked the marketplace), and worse yet, charge renters
inflated premiums that are pig-sized instead of cat sized, is fraud. Hence, the CIT and leasing
industry lesson here is: You can not declare a “pig in a poke’s” asset value to the SEC, insure it,
and charge premiums, without out taking it out of the bag—it’s fraud!

The cat is now out of bag.

http://www.bartleby.com/81/13246.html
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