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The Federal Deposit Insurance Corporation ("FDI C'), has

determ ned that Stuart Voigt("Respondent”), individually and as an
institution-affiliated party of First Comrercial Bank, Bl oom ngton,
M nnesota ("Bank"): (1) has directly or indirectly participated or
engaged in violations of |aw and regul ati on and unsafe or unsound
practices in connection with the Bank and has conm tted or engaged
in acts, om ssions, and practices that constitute breaches of his
fiduciary duties to the Bank; (2) that the Bank has suffered
financial |oss and ot her damage and that Respondent has received
financial gain or other benefit by reason of such violations,
practi ces and/or breaches of fiduciary duty; and (3) that such

viol ations, practices and breaches of fiduciary duty denonstrate



Respondent’s personal dishonesty and his willful or continuing
di sregard for the safety and soundness of the Bank

The FDIC, therefore, institutes this proceeding, pursuant to
the provisions of section 8(e) of the Federal Deposit |Insurance Act
("Act"), 12 U.S.C. § 1818(e), and the FDI C Rules of Practice and
Procedure (“FDIC Rules”), 12 C.F.R Part 308, for the purpose of
det erm ni ng whet her an appropriate ORDER OF PRCH BI TI ON FROM FURTHER
PARTI Cl PATI ON (“ORDER OF PROHI BI TION') shoul d be issued prohibiting
himfromfurther participation in the conduct of the affairs of any
I nsured depository institution or organization listed in section
8(e)(7)(A) of the Act, 12 U S.C. 8§ 1818(e)(7)(A), without the prior
witten approval of the FDI C and such other “appropriate Federa
financial institutions regulatory agency,” as that termis defined in
section 8(e)(7)(D) of the Act, 12 U S.C. 8§ 1818(e)(7)(D).

The FDI C has further determ ned that Respondent reckl essly
engaged i n unsafe or unsound practices in conducting the affairs of
the Bank and breached his fiduciary duties to the Bank; that these
unsafe or unsound practices and breaches of fiduciary duties were
part of a pattern of m sconduct by Respondent, caused nore than a
mnimal |loss to the Bank, and resulted in pecuniary gain to
Respondent. The FDIC, therefore, also institutes this proceeding,
pursuant to the provisions of section 8(i)(2)(B) of the Act, 12
US C 8§ 1818(i)(2)(B), and the FDIC Rules, 12 CF. R Part 308, for

the assessnent of a civil noney penalty agai nst Respondent.



In support thereof, the FDI C alleges as foll ows.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

JURI SDI CTI ON

1. The Bank is, and at all tines pertinent to these
proceedi ngs has been, a corporation existing and doi ng busi ness
under the laws of the State of Mnnesota, having its principal place
of business in Bloom ngton, M nnesot a.

2. The Bank is, and at all tines pertinent to these
proceedi ngs has been, an insured State nonnenber bank, subject to the
Act, 12 U. S. C 88 1811-1835a, the Rules and Regul ati ons of the FDIC
12 CF.R Chapter 111, and the laws of the State of M nnesot a.

3. I n August of 2003, Respondent was enpl oyed as a director
and Chairman of the Board of the Bank and continued to serve in
those capacities until his enploynment at the Bank was term nated on
Sept ember 18, 2008.

4. From August 2003 until Septenber 18, 2008, Respondent was
an "institution-affiliated party" of the Bank, as that termis
defined in section 3(u) of the Act, 12 U S.C. § 1813(u), and for
pur poses of sections 8(e) and 8(i) of the Act, 12 U S.C. 88 1818(e)

and 1818(i), and it has been less than 6 years since Respondent



ceased to be such a party with respect to the Bank in accordance
with 12 U.S.C. § 1818(i)(3).
5. The FDI C has jurisdiction over the Bank, Respondent and

the subject matter of this proceeding.

M SCONDUCT

6. Respondent violated 12 U.S.C. §8 375b and its correspondi ng
regulation 12 C.F.R Part 215, nmade applicable to insured State
nonnmenber banks by 12 U . S.C. 8§ 1828(j)(2) (“Regulation O), by voting
in favor of a loan in which he received a tangi ble econonm c benefit
whi ch was not approved by the entire Bank board and whi ch was nmade on
ternms involving nore than the normal risk of repaynment and which
presented unfavorable features. He breached his fiduciary duty by
failing to disclose the extent of his involvenent with Bank borrower
Hennessey Financial, LLC (“Hennessey”) and guarantor *****x*xx%kxkx%x
(“M. X**”)., H's actions were unsafe and unsound to the extent that
Respondent was in a position to know that the financial information
provided by M. X** in connection with his proposed guaranty of a
Bank line of credit to Hennessey was inaccurate and he failed to
di scl ose that fact to the Bank | oan comm ttee and t he Bank Board.
Further, he had a conflict of interest with the Bank and put his own
i nterests above the Bank as shown by the fact that during the period

t hat the Bank was advanci ng



funds on the Hennessey credit, he was receiving paynents from
Hennessey, M. X** and Hennessey-rel ated conpani es. Furthernore, as
an officer of another Hennessey-rel ated conpany, he executed
docunents that nmade it possible for the transfer of Hennessey’s
assets, which he and the Bank viewed as the Bank’s collateral, to
another M. X**-owned conpany. This action elimnated Hennessey’s
repaynent ability and the ability of the Bank to attach the
transferred collateral. Finally, he forned a conpany for the purpose
of taking a security interest in guarantor M.**'s assets to the
detriment of the Bank. These actions and failures to disclose
resulted in substantial |oss to the Bank and in gain to Respondent.
Wthout limting the generality of these allegations, it is

further alleged as foll ows:

BACKGROUND

7. Among ot her things, the Bank extended credit as part of
its business operations;

8. In order to ensure that a Borrower was creditworthy, the
Bank eval uated certain informati on about each potential borrower;

9. A subset of the Bank’s Board made up the Bank’s Loan
Committee (“Loan Committee”);

10. The Loan Conmittee reviewed certain comercial |oans being

consi dered by the Bank;



11. Respondent was a nenber of the Loan Comm tt ee;

12. As Chairman of the Bank’s Board, Respondent |ed the Loan
Comm ttee neetings;

13. As a nenber of the Bank’s Loan Committee, Respondent was
assigned responsibility for participating in the review and
approval of certain Bank | oans;

14. I n determ ning whether or not to approve a | oan, the Loan
Comm ttee reviewed informati on summari es containing rel evant

borrower and guarantor information (“Credit Presentation”).

The Bank’s Extension of Credit to Hennessey

15. On or about February 11, 2005, Respondent referred
Hennessey to the Loan Commttee for consideration of extending it
aline of credit.

16. Hennessey was a nezzanine real estate | ender owned by
M. X**,

17. The Loan Conmittee was provided financial information
about the initial proposed line of credit to Hennessey in a
February 11, 2005 Hennessey Credit Presentation.

18. The information in the 2005 Hennessey Credit Presentation
i ndi cated that Respondent referred Hennessey to the Bank, was an
i nvestor in Hennessey and that he held non-voting stock of

Hennessey.



19. On March 4, 2005, the Bank originated a $1, 000,000 |ine of
credit to Hennessey, with a maturity date of March 4, 2006 and an
interest rate of 6.5% (“Hennessey Line of Credit”).

20. On or about April 3, 2006, Hennessey requested a renewal
and additional credit fromthe Bank on the Hennessey Line of Credit.

21. The Hennessey Line of Credit was renewed on April 19, 2006
and the anmount was increased to $2,000,000, with a new maturity date
of April 19, 2007 and an interest rate of 8.25%

22. On or about May 1, 2007, Hennessey asked the Loan
Committee to again consider changing the terns of the Hennessey Line
of Credit.

23. An updated Hennessey Credit Presentation for the Hennessey
Line of Credit dated May 1, 2007 was shown to the Loan Comm ttee.

24. The Loan Conmittee relied on the information about
Hennessey’s financial condition in the Hennessey Credit
Presentations to make its decision to continue to advance credit on
t he Hennessey Line of Credit.

25. The terns of the Hennessey Line of Credit were changed on
May 9, 2007, providing for an extension of the maturity date until
April 19, 2008 and changing the interest rate to 8.75%

26. Additional advances were made on the Hennessey Line of
Credit after May 9, 2007.

27. The Hennessey Line of Credit went into default on April

29, 2008.



28. The Bank charged of f $787,956 of the Hennessey Line of

Credit.

M. X** Quaranty

29. In connection with the Hennessey Line of Credit, the Bank
t ook an unsecured guaranty from Hennessey owner M. X** as part of
its collateral (“M. X** Guaranty”).

30. The Hennessey Credit Presentations contained a sunmary of
M. X**'s financial condition.

31. The Loan Committee relied on the financial information
about M. X** in the Hennessey Credit Presentations to nake its

deci sion to advance credit to Hennessey.

Respondent’ s Rel ati onshi ps Wth Hennessey and Hennessey- Rel at ed
Conpani es

Respondent’s Loan to Hennessey

32. On April 29, 2004, Respondent personally |ent Hennessey
$400, 000, evi denced by a pronissory note which matured on June 29,
2004 and provided for a 15 percent interest rate (“Hennessey/Voi gt

Loan”).



33. On June 29, 2004, the Hennessey/Voi gt Loan was anmended to
extend the maturity date until June 29, 2005.
34. Upon information and belief, a substantial portion of the

Hennessey/ Voi gt Loan was still outstanding in 2005, 2006 and 2007.

Respondent’s Loans to Guarantor M. X**

35. On March 1, 2002, Respondent personally originated a
$2, 400, 000 unsecured loan to M. X** (M. X**/Voigt Loan 1).

36. M. X**/Voigt Loan 1 had a maturity date of August 31,
2005.

37. On Decenber 31, 2005, Respondent renewed M. X**/Voi gt
Loan 1 for the principal anmount of $1,600,000 with a prom ssory note
fromM. X** to him payable at 15 percent per annumw th interest
to begin accruing on January 1, 2007, and maturing Decenber 31,
2009.

38. The renewed M. X**/Voigt Loan 1 provided for nonthly
payments of $55, 464.53 to Respondent.

39. On January 16, 2004, Respondent personally lent M. X**
$500, 000, evidenced by a promissory note witten on Hennessey’'s
| etterhead and providing for a 12%rate of interest (M. X**/Voi gt

Loan 2).

40. M. X**/Voigt Loan 2 was due January 31, 2007.
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41. The repaynent covenants of M. X**/Voigt Loan 2
specifically stated that Hennessey was an obligor on the note.

42. M. X**/Voigt Loan 2 was anended | ater on that same day,
January 16, 2004, to increase the interest rate to 15 percent.

43. There was an outstandi ng bal ance on the M. X**/Voi gt Loan
1 when the Loan Conmittee was considering the original Hennessey
Line of Credit.

44, There was an outstandi ng bal ance on the M. X**/Voi gt Loan
1 when the Loan Conmittee was considering the 2006 renewal of the
Hennessey Line of Credit.

45. There was an outstandi ng bal ance on the M. X**/Voi gt Loan
1 when the Loan Conmittee was considering the 2007 renewal of the
Hennessey Line of Credit.

46. Funds advanced by the Bank on the Hennessey Line of Credit
were deposited into a demand deposit account at Wells Fargo Bank
(“Hennessey DDA").

47. Respondent was receiving regular nonthly paynents of
$50, 000 fromthe Hennessey DDA at the tine the Loan Committee was
considering the initial funding and all extensions and renewal s
of the Hennessey Line of Credit.

48. I n addition, in January of 2007, Respondent began
recei ving additional paynents of $55,464.53, which corresponds

with the paynent anount and due date on the M. X**/Voigt Loan 2.
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49. From January 13, 2005 to Decenber 31, 2007, Respondent was
pai d at | east $1,400,000 out of the Hennessey DDA

50. On his 2006 tax return, Respondent reported adjusted gross
i ncone of $rr**xxx

51. Included in Respondent’s total reported gross incone on
his 2006 tax return was $******* of jnterest paid by M. X*,
$****** paid by Hennessey, and $***** from Hennessey-rel ated Conpany
Heri tage Devel opnent, Inc.

52. Based on his 2006 tax return, paynents from Hennessey and
M. X** pade up over 42.8% of Voigt’s adjusted gross incone.

53. On his 2007 tax return, Respondent reported adjusted gross
i ncome of $r**rxxx,

54. Included in Respondent’s total reported gross incone on
his 2007 tax return was $******* of jnterest paid by M. X** and
$r¥***** paid by Hennessey.

55. Based on his 2007 tax return, paynents from Hennessey and

M. X** pade up over 104.2% of Voigt’'s adjusted gross incone.

Respondent’s Busi ness Rel ati onshi ps with Hennessey

56. In a securities filing for CS Financing Corporation dated
July 20, 2006 (“2006 CS Filing”), Voigt is listed as being on the

Advi sory Board for Hennessey.
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57. The 2006 CS Filing states that the conpany will rely on
Hennessey’' s Advi sory Board to assist Hennessey in making credit
deci si ons.

58. According to the 2006 CS Filing, a significant portion of
Hennessey’s current | ending business is conducted with affiliated
entities, including Heritage Devel opnent, Inc., Argus, LLC, Omi
I nvest nent Properties, LLC and Assured Fi nancial, LLC

59. The 2006 CS Filing states that CS Fi nanci ng proposes to

| end to Hennessey on a secured basis at an interest rate of 15.5%

Respondent’ s Busi ness Rel ationships with Hennessey-rel ated
Compani es
60. M. X** owned a nunber of conpani es whi ch conducted
busi ness, primarily with each other, fromthe sane |ocation

(“Hennessey-rel ated Conpani es”).

HFM F and HFFM

61. Hennessey-related, M. X**-owned conpany, Hennessey
Fi nancial Monthly Inconme Fund, L.P. (“HFM F"), provided funds to
Hennessey and then | ater foreclosed upon Hennessey’ s assets.

62. In a securities offering nmenorandum for HFM F dat ed
January 2005 (“2005 HFM F O fering Menoranduni), Voigt is |isted

as an Advi sory Board nenber of HFM F.
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63. Respondent was an aut horized signatory for HFM F.

64. In a March 2008 Confidential O fering Menorandum for HFM F
(“2008 HFM F Offeri ng Menorandunt), Voigt is listed as the “Chief
Manager of the Investnment Manager” of Hennessey Financial Fund
Managenent, LLC (“HFFM).

65. The 2008 HFM F O feri ng Menorandum further states; “The
I nvest nrent Manager [HFFM will be responsible for the day-to-day
managenent and operation of the Fund [HFM F] i ncl udi ng maki ng | oans,
pur chasi ng Notes and investnent of Idle Funds and Portfolio
Securities”.

66. Respondent resigned as the Chief Manager of HFFM on May

23, 2008.

Assur ed Fi nanci a

67. Respondent was an investor in Hennessey-related, M. X**-
owned conpany, Assured Financial (“Assured”).
68. From Decenber 31, 2004 to Novenber 30, 2007, Assured paid

Voi gt $1, 700, 000.

Hennessey Fi nancial Fund General Partner, LLC

69. Respondent signed a February 1, 2005 Securities filing

(Form D Notice of Sale of Securities for the sale of limted
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partnership units of HFM F)as t he Co- Manager of the General Partner,
Hennessey Fi nancial Fund General Partner, LLC.

70. Before Decenber 31, 2008, Hennessey Financial Fund General
Partner, LLC becane CS Fund General Partner, LLC, the general
partner of Capital Solutions Monthly Incone Fund, L.P. (fornerly

Hennessey Fi nancial Monthly I ncome Fund, LP)

M SCONDUCT

VI CLATI ON OF LAW - REGULATION O

71. The paragraphs above are re-all eged and i ncorporated by
r ef er ence.

72. As a director of the Bank, Respondent was an insider for
pur poses of Regul ation O

73. Respondent received a tangi ble econom c benefit fromthe
Hennessey Line of Credit.

74. The Hennessey Line of Credit, from which the Respondent
benefited, was in excess of the higher of $25,6000 or 5 percent of
t he Bank’ s uninpaired capital and uninpaired surplus in
connection with the Hennessey Line of Credit.

75. The Hennessey Line of Credit was covered by the
restrictions set out in Regulation Owhich |imts extensions

of credit to insiders.
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Vot e

76. Respondent voted in favor of the initial Hennessey Line of
Credit on February 24, 2005.

77. Respondent voted in favor of the April 19, 2006 increase
in the Hennessey Line of Credit on April 11, 2006.

78. Respondent voted in favor of the May 9, 2007 Change in

Term for the Hennessey Line of Credit on May 3, 2007.

No Full Board Approval

79. Material information about Hennessey and M. X**'s
financial condition was not disclosed to a ngjority of the full Bank
Board in connection with the Hennessey Line of Credit and al
nodi fi cati ons, extensions and renewal s thereof.

80. A mjority of the full Bank Board did not consider the
initial 2005 Hennessey Line of Credit.

81. A mjority of the full Bank Board did not consider the
2006 renewal and additional extension of credit to Hennessey.

82. Because the terns were not fully disclosed, a majority of
the full Bank board did not consider the 2007 Change in Termnms and

Ext ensi on of the Hennessey Line of Credit.
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Preferential Terns

83. The terns of the Hennessey Line of Credit and renewal s
i nvol ved nore than the normal risk of repaynent to the Bank and
presented other unfavorabl e features.

84. Respondent’s actions violated 12 C.F.R Sections 215.3 and
215.4 of Regulation O setting out limtations for extensions of

credit to insiders.

UNSAFE OR UNSOUND PRACTI CES
AND BREACHES COF FI DUCI ARY DUTI ES

FAI LURE TO DI SCLOSE

85. The paragraphs above are re-all eged and i ncorporated by

r ef erence.

Hennessey

86. Respondent was a creditor of Hennessey when the initial
Hennessey Line of Credit was nade.

87. Respondent was a creditor of Hennessey when the 2006
Renewal and Extension of the Hennessey Line of Oedit was nade.

88. Respondent was a creditor of Hennessey when the 2007

extensi on of the Hennessey Line of Credit was nade.



17

89. Respondent had nunerous rel ationships with Hennessey and
Hennessey-rel ated conpani es as described in detail in the paragraphs
above.

90. Respondent had a duty to disclose all relevant information
to the Loan Commttee and the Bank Board in connection with the
eval uation of the Hennessey Line of Credit.

91. The information in the Credit Presentation did not
di scl ose that Respondent had any connection to Hennessey ot her than
bei ng an i nvestor and hol di ng non-voting stock;

92. Respondent did not fully disclose his relationships with
Hennessey and Hennessey-rel ated conpanies to the Loan Commttee or
the Bank Board in connection with the Hennessey Line of Credit and
all nodifications, extensions and renewal s thereof;

93. Respondent did not disclose to the Loan Commttee that he
woul d recei ve econom ¢ benefit fromthe Hennessey Line of Credit.

94. Respondent did not disclose that the Gredit Presentation
failed to reflect Hennessey’'s debt to him

95. Respondent knew or should have known that the financia
information in the Credit Presentation relied upon by the Bank Board
to make and renew t he Hennessey Line of Credit failed to disclose
material information about Hennessey’'s relationship to him

96. As a result of Respondent’s actions and om ssi ons,
rel evant informati on about Hennessey’'s financial condition was not

di sclosed to the Loan Commttee and the Bank’s Board of Directors
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from approximately March 2005 to Cctober 2008, and the Loan
Commi ttee and Bank Board were prevented from considering this
rel evant information in connection with approving the Hennessey Line
of Credit.

97. Respondent m sled the Bank Board about the extent of his
i nvol vemrent wi th Hennessey.

98. Respondent’s failure to disclose his full relationship
W th Hennessey and the Hennessey-rel ated Conpanies, as well as the
terns of his |oans to Hennessey was a breach of his fiduciary duty
of care and loyalty to the Bank.

99. Respondent’s failure to disclose his full relationship
Wi th Hennessey and the Hennessey-rel ated Conpanies, as well as the
terms of his |loans to Hennessey was an unsafe and unsound practice
i n connection with Respondent’s dealings with the Bank.

100. If disclosed to the Loan Commttee or the Bank Board, this
I nformati on coul d have caused the Bank not to extend or renew credit

to Hennessey, or to renew the credit on different terns.

M. X*

101. Respondent was a creditor of M. X** when the initial
Hennessey Line of Credit was nade.
102. Respondent was a creditor of M. X** when the 2006 Renewal

and Extension of the Hennessey Line of Credit was made.
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103. Respondent was a creditor of M. X** when the 2007
extensi on of the Hennessey Line of Credit was nade.

104. Respondent was receiving regular nonthly paynents of at
| east $50, 000 fromthe Hennessey DDA at the time the Loan Committee
was considering the initial funding and all extensions and renewal s
of the Hennessey Line of Credit.

105. In addition to the regular paynent of $50,000, in January
of 2007, Respondent was al so receiving additional nonthly paynents
of $55, 464.53 (the exact amount of the paynents due to Respondent on
M. X**/Voigt Loan 1) fromthe Hennessey DDA

106. This information could have caused the Bank not to extend
or renew credit to Hennessey, or to renew the credit on different
termns.

107. The information in the Credit Presentation did not
di scl ose that Respondent had any connection to guarantor M.

Xk -

108. The summary of M. X**'s financial information in the
Credit Presentation did not disclose any debt to Respondent.

109. Respondent did not disclose to the Loan Conmittee or to
the Bank Board that the Credit Presentation failed to reflect M.
X**'s debt to him

110. Respondent knew or shoul d have known that the financi al

information in the Credit Presentation relied upon by the Bank board
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to make and renew | oans to Hennessey failed to disclose materi al
i nformati on about the guarantor’s relationship to him

111. As a result of Respondent’s actions and om ssions,
rel evant information about the M. X** @uaranty was conceal ed from
the Loan Commttee and the Bank’s Board of directors from
approxi mately March 2005 to October 2008, and the Loan Conmittee and
Bank Board were prevented from considering this relevant information
i n connection wi th approving the Hennessey Line of Credit and
renewal s.

112. Respondent’s failure to disclose his relationship with
M. X** and the terns of his loans to M. X** was a breach of
his fiduciary duty of care and loyalty to the Bank.

113. Respondent’s failure to disclose his full relationship
with M. X** and the terns of his loans to M. X** was an unsafe and
unsound practice in connection with Respondent’s dealings with the

Bank.

O her Hennessey-rel ated Conpani es

114. Respondent did not disclose his relationship with HFFM and
HFM F and ot her Hennessey-rel ated conpanies to the Loan Conmittee or
t he Bank Board during any of the discussions of the Hennessey Line of

Credit.
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115. Respondent knew or shoul d have known that the financial
information in the Credit Presentation relied upon by the Loan
Committee to nmake and renew the Hennessey Line of Credit failed to
di scl ose material information about his relationship with HFFM and
HFM F

116. As a result of Respondent’s actions and om ssions,
rel evant information about his relationship with HFM F and HFFM was
not di sclosed to the Loan Commttee and the Bank’s Board of
directors from approxi mately March 2005 to Oct ober 2008, and the
Loan Comm ttee and the Bank Board were prevented from considering
this relevant information in connection with approving the Hennessey
Line of Credit and renewal s.

117. This information coul d have caused the Bank not to extend
or renew the Hennessey Line of Credit, or to renew the credit on
different terns.

118. Respondent’s failure to disclose his relationship with
HFM F and HFFM was a breach of his fiduciary duty of care and

|l oyalty to the Bank.

CONFLI CT OF | NTEREST

The paragraphs above are re-all eged and i ncorporated by reference.
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Hennessey

119. Hennessey was a debtor of Respondent at the tine the 2005
and 2007 Hennessey Credit Presentations were revi ewed.

120. Respondent was receiving interest paynents from Hennessey
at the tinme the Hennessey Line of Credit and subsequent extensions
and renewal s were made.

121. Respondent knew or shoul d have known that Hennessey was
having financial difficulty but did not disclose this information to
the Loan Conmittee or the Bank Board.

122. This information could have caused the Bank not to extend
or renew the Hennessey Line of Credit, or to renew the credit on
different terns.

123. Respondent had a personal interest in Hennessey conti nuing
to receive funds fromthe Bank on the Hennessey Line of Credit.

124. Respondent put his personal interests above the interests
of the Bank.

125. Respondent’s actions in approving the Hennessey Line of
Credit and subsequent renewal s and extensions were a conflict of
I nterest with the Bank.

126. Respondent’s actions in approving the Hennessey Line of
Credit and subsequent renewal s and extensions were a breach of his

fiduciary duty to the Bank.
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127. Respondent’s approval of the Hennessey Line of Credit and
subsequent renewal s and extensions were unsafe and unsound practices

i n connection with Respondent’s dealings with the Bank.

M. X*

128. M. X** had a $2, 400,000 | oan outstanding to Respondent at
the time the Loan Comm ttee was considering the original Hennessey
Line of Credit.

129. M. X** had a $1, 600, 000 | oan outstanding to Respondent at
the time the Loan Conmttee was considering the 2007 renewal of the
Hennessey Line of Credit.

130. Respondent was receiving regular nonthly paynents of at
| east $50,000 fromthe Hennessey DDA at the tinme the Loan Committee
was considering the initial funding and all extensions and renewal s
of the Hennessey Line of Credit.

131. Respondent was receiving additional regular nonthly
paynents of $55,464.53 fromthe Hennessey DDA at the tinme the Loan
Comm ttee was consi dering the 2007 extension of the Hennessey Line
of Credit.

132. Respondent’s actions in approving the M. X** Quaranty of
t he Hennessey Line of Credit and subsequent renewal s and extensions

were a conflict of interest with the Bank.
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133. Respondent’ s actions in approving the M. X** Cuaranty of
t he Hennessey Line of Credit and subsequent renewal s and
extensi ons were a breach of fiduciary duty to the Bank.

134. Respondent’s approval of the Hennessey Line of Credit and
subsequent renewal s and extensions were unsafe and unsound

practices in connection with Respondent’s dealings with the Bank.

RanCo 83

135. The Hennessey Line of Credit was secured by a guaranty
fromM. X*.

136. On or before Decenber 31, 2007, Respondent knew or should
have known of the declining financial condition of Hennessey and
M. X**,

137. On or about Decenber 31, 2007, M. X** signed a third
party pl edge agreenent pledging his assets to a M nnesota
[imted liability conpany called RanCo 83 LLC (“RanCo 83").

138. On January 30, 2008, Respondent signed the articles of
i ncorporation to form RanCo 83.

139. On February 19, 2008, the articles of incorporation of
RamCo 83 were filed with the Mnnesota Secretary of State’s Ofice.

140. On February 19, 2008, a nenbership certificate evidencing

his interest in RanCo 83 was issued to Respondent.
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141. On or about February 20, 2008, Respondent’s attorney filed
a UCC-1 financing statenment on behalf of Respondent securing
Respondent’s | oan to M. X**,

142. RanCo 83 was formed for the purpose of transferring
M. X**'s assets to that conpany.

143. As a result of Respondent’s actions, M. X**'s assets were
not avail able to the Bank as collateral.

144. Respondent knew or should have known that his actions to
secure M. X**'s assets would negatively inpact the Bank’ s position.

145. This information coul d have caused the Bank to initiate
wor kout steps such as obtaining additional collateral.

146. Respondent took actions to secure his personal debt to
M. X** to the detrinent of the Bank;

147. Respondent put his personal interests above the interests
of the Bank.

148. Respondent’s actions in taking a security interest in
M. X**'s assets were a conflict of interest with the Bank.

149. Respondent’s actions in taking a security interest in
M. X**'s assets were a breach of his fiduciary duty to the Bank.

150. Respondent’s actions in taking a security interest in
M. X**'s assets were unsafe and unsound practices in connection

wi th Respondent’s dealings with the Bank.
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HFFM

151. Respondent was the chief manager of HFFM from at | east
January of 2005 until My 23, 2008.

152. I n connection with the Hennessey Line of Credit, anong
other collateral, the Bank believed it had taken a security interest
in all assets of Hennessey, including certain notes receivable
(Not es Recei vabl e);

153. Respondent believed that the Bank had a security interest
in the Notes Receivable in connection with the Hennessey Line of
Credit.

154. Hennessey owner M. X** discovered that the Bank’s UCC
filing describing its security interest mght have m sstated the
description of the Notes Receivabl e;

155. M. X** discussed the potential security interest error
wi th Respondent a nunber of tines.

156. I n Decenber of 2007, as chief manager of HFFM Respondent
signed a docunent titled Witten Action in Lieu of Meeting of the
Board of Manager of Hennessey Financial Fund Managenent, LLC
(“Witten Action”).

157. The Witten Action authorized HFM F to provi de additi onal
fundi ng to Hennessey.

158. Anong ot her things, the Witten Action changed HFFM s

| endi ng practices to Hennessey fromunsecured to secured | ending.
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159. Upon information and belief, as a result of this action,
HFM F becane a secured | ender of Hennessey, secured by the Notes
Recei vabl e.

160. Despite the fact that Respondent believed the Bank had a
security interest in the Notes Receivable, prior to May 14, 2008,
HFM F took a security interest in the assets of Hennessey, including
t he Notes Receivabl e.

161. On May 14, 2008, M. X** sent a letter on behal f of
Hennessey advising its investors that its senior |ender had
di sconti nued financing and woul d be seizing all of Hennessey’s
assets.

162. HFM F was the senior | ender of Hennessey referenced in the
First Foreclosure Letter.

163. At the tinme the First Foreclosure Letter was sent,
Respondent was chi ef manager of HFFM

164. HFM F forecl osed on the assets of Hennessey, including the
Not es Recei vabl e.

165. On June 12, 2008, M. X** notified Hennessey
I nvestors that they could bid on the assets of Hennessey and
M. X** at the HFM F forecl osure sale for a m nimum bid of
$35, 000, 000.

166. The paynent stream fromthe Hennessey Notes Receivabl e was

Hennessey’s primary source of cash flow.
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167. The transfer of the Hennessey Notes Receivable to HFMF
substantially inpaired Hennessey’'s ability to pay the Bank.

168. Despite the belief that the Bank had a security interest
in the Notes Receivabl e, Respondent took actions which led to the
transfer of the Notes Receivable to HFM F.

169. Respondent had a duty to disclose the security interest
error to the Bank when it was di scovered.

170. This information could have caused the Bank to initiate
wor kout steps such as obtaining additional collateral

171. Respondent’s actions harned the Bank by, anong ot her
things, denying it the opportunity to correct an error inits
security docunents or pursuing earlier workout renmedies with
Hennessey;

172. The transfer of the Hennessey assets to HFM F was
detrinmental to the Bank because it nade those assets unavailable to
t he Bank;

173. Respondent’s actions in participating in arranging for
HFM F to take a security interest in the assets of Hennessey were a
conflict of interest with the Bank.

174. Respondent assisted HFM F in gai ni ng possession of
Hennessey’ s assets, thereby usurping a corporate opportunity for the
Bank to inprove its collateral position on the Hennessey Line of

Credit.
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175. Respondent’s actions participating in arranging for HFMF
to take a security interest in the assets of Hennessey were a
breach of his fiduciary duty to the Bank.

176. Respondent’s actions participating in arranging for HFMF
to take a security interest in the assets of Hennessey were unsafe
and unsound practices in connection with Respondent’s dealings with

t he Bank.

NOTI CE OF | NTENTI ON TO REMOVE FROM OFFI CE AND
TO PROH BI' T FROM FURTHER PARTI CI PATON

177. Paragraphs 1 through 176 are re-all eged and i ncor porated
herei n by reference.

178. At all tines pertinent to the charges herein, the
Respondent exercised a controlling influence over the
managenent, policies and practices of the Bank, including those
i nvol ved i n maki ng extensions of credit.

179. By neans of the Respondent's foregoing acts, om ssions
and/ or practices, Respondent has violated and/ or has caused the Bank
to violate laws, rules and regul ations as recited herein.

180. Further, as a result of Respondent’s acts, om ssions
and/ or practices, Respondent has, directly or indirectly, engaged in

unsafe or unsound practices in connection with the Bank.
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181. Further, as a result of Respondent’s acts, om ssions
and/ or practices, Respondent has breached his fiduciary duty as a
director of the Bank.

182. By reason of Respondent’s violations, practices and/or
breaches as outlined above, the Bank has suffered financial |oss and
ot her dammage.

183. By reason of Respondent’s violations, practices and/or
breaches as outlined above, Respondent has received financial gain
or other benefit.

184. The violations of |aw, unsafe or unsound practices and/or
breaches of fiduciary duties commtted by Respondent involve
personal di shonesty and denonstrate a willful and conti nui ng

di sregard for the safety and soundness of the Bank.

NOTI CE OF ASSESSMENT OF CI VIL MONEY PENALTY

185. Paragraphs 1 through 184 are re-all eged and i ncorporated
herein by reference and constitute FINDINGS OF FACT AND CONCLUSI ONS CF
LAWTfor the purposes of this NOTl CE OF ASSESSMENT OF CVIL MONEY
PENALTY.

186. Respondent’s acts, om ssions and/or practices constitute
reckl ess unsafe or unsound practices in conducting the affairs of

t he Bank and breaches of his fiduciary duties to the Bank.
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187. Respondent’s viol ations of |aw and regul ati on, unsafe or
unsound practices and/or breaches of fiduciary duty were part of
a pattern of m sconduct by Respondent and caused, or were likely
to cause, nore than a mnimal |oss to the Bank.

188. As a result of the violations, practices and/ or breaches
as specified above, the Bank has suffered or will probably suffer
financial |oss or other danage.

189. As a result of the violations, practices and/ or breaches
as specified above, Respondent has received financial gain or
ot her benefit.

190. The acts, om ssions and/or practices of the Respondent as
set forth in paragraphs above denonstrate a willful or continuing
di sregard for the safety or soundness of the Bank and/ or evidence

t he Respondent's personal dishonesty.

ORDER TO PAY

By reason of Respondent’s reckl ess unsafe or unsound practices
and breaches of fiduciary duties set forth in the above NOTI CE OF
ASSESSVENT OF CIVIL MONEY PENALTY, the FDI C has concluded that a
civil nmoney penalty shoul d be assessed agai nst Respondent pursuant
to section 8(i)(2)(B) of the Act, 12 U S.C 8§ 1818(i)(2)(B). After
taking into account the appropriateness of the penalty with respect

to the size of the financial resources and good faith of Respondent;
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the gravity of Respondent’s violations, unsafe or unsound practices
and/ or breaches of fiduciary duties; Respondent’s history of
previous violations, unsafe or unsound practices and/or breaches of
fiduciary duties, if any; and such other matters as justice
requires, it is:

ORDERED, that by reason of Respondent’s violations, unsafe or
unsound practices and/or breaches of fiduciary duties, a civil noney
penalty in the anount of one hundred and twenty five thousand and
00/ 100 dol l ars ($125,000) be, and hereby is, assessed agai nst
Respondent .

I T 1S FURTHER ORDERED that the effective date of this ORDER TO
PAY be, and hereby is, stayed until 20 days after the date of
recei pt of the NOTI CE OF ASSESSMENT OF Cl VIL MONEY PENALTY by
Respondent, during which tine Respondent may file an answer and
request a hearing pursuant to section 8(i)(2)(H of the Act, 12
US C 8 1818(i)(2)(H, and section 308.19 of the FDIC Rules, 12

C F.R § 308.19.

NOTI CE OF HEARI NG

Notice is hereby given that a hearing shall conmence sixty (60)
days fromthe date of service of this NOTICE OF | NTENTI ON TO REMOVE
FROM OFFI CE AND PRCHI BI T FROM FURTHER PARTI CI PATI ON upon Respondent,

or on such other date as may be set by the Adm nistrative Law Judge
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assigned to hear this matter, at M nneapolis, Mnnesota, or at such
other place as the parties to this proceeding and the Adm ni strative
Law Judge may agree, for the purpose of taking evidence on the
charges herein specified, in order to determ ne whether an order
shoul d be issued to prohibit Respondent from further participation in
t he conduct of the affairs of any insured depository institution or
organi zation enunerated in section 8(e)(7)(A) of the Act, 12 U S.C. 8§
1818(e)(7)(A), without the prior witten consent of the FDIC and the
“appropriate Federal financial institutions regulatory agency,” as
that termis defined in section 8(e)(7)(D) of the Act, 12 U S.C. 8§
1818(e)(7) (D).

Wth respect to the NOTI CE OF ASSESSVENT OF Cl VIL MONEY
PENALTY, Respondent nust specifically request a hearing within 20
days of the service of the NOTI CE OF ASSESSMENT OF Cl VIL MONEY
PENALTY on him pursuant to section 8(i)(2)(H of the Act, 12 U S.C
§ 1818(i)(2)(H, and section 308.19 of the FDIC Rules, 12 CF.R 8§
308.19. If Respondent fails to file a request for a hearing within 20
days of the service of the NOTl CE OF ASSESSMENT COF CI VIL MONEY
PENALTY on him the penalty assessed agai nst him pursuant to the
ORDER TO PAY wi Il be final and unappeal abl e and shall be paid within
60 days after the NOTI CE OF ASSESSMENT OF ClVIL MONEY PENALTY is
served on him If Respondent tinely requests a hearing with respect
to the NOTI CE OF ASSESSMENT OF ClVIL MONEY PENALTY, it shall be held

at the sane tine and in the sane place as the hearing with
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respect to the NOTI CE OF | NTENTI ON TO REMOVE FROM OFFI CE AND
PROH BI T FROM FURTHER PARTI ClI PATI ON.

The hearing will be public, and in all respects conducted in
accordance with the provisions of the Act, 12 U S.C. 88 1811-1835a,
the Adm nistrative Procedure Act, 5 U S.C. 88 551-559, and the FDI C
Rules, 12 CF.R Part 308. The hearing will be held before an
Adm ni strative Law Judge to be appointed by the Ofice of Financial
Institution Adjudication (“OFIA”) pursuant to 5 U.S.C. 8§ 3105. The
exact tinme and precise location of the hearing will be determ ned by
the Adm nistrative Law Judge.

Respondent is hereby directed to file an answer to the NOTI CE
OF I NTENTI ON TO REMOVE FROM OFFI CE AND TO PRCHI BI T FROM FURTHER
PARTI Cl PATION within twenty (20) days fromthe date of service and,

i f Respondent desires a hearing with respect to the NOIl CE CF

ASSESSMENT OF ClVIL MONEY PENALTY, to file an answer and request for
hearing with respect thereto within twenty (20) days, as provided by
section 308.19 of the FDIC Rules, 12 CF.R § 308.19. Al docunents
required to be filed, excluding docunents produced in response to a
di scovery request pursuant to 12 C.F. R 88 308.25 and 308. 26 of the
FDIC Rules, shall be filed electronically with OFIA, 3501 N. Fairfax
Drive, Suite VS-D8116, Arlington, VA 22226-3500, via electronic mail

at ofia@dic.gov, and shall be served upon opposing counsel in

accordance with section 308.11 of the FDIC Rules, 12 C.F.R

§ 308. 11.
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The originals of all docunents filed electronically with OFI A
shal |l be served upon Robert Fel dman, Executive Secretary, Federal
Deposit Insurance Corporation, 550 17th Street, N.W (F-1058),
Washi ngton, D.C. 20429-9990; and copies served upon A. T. Dill 111,
Assi stant Ceneral Counsel, Supervision Branch, Legal D vision,
Federal Deposit |nsurance Corporation, 550 17'" Street, N W (MB-
3124), Washington, D.C. 20429-9990; and Arturo A. Vera-Roj as,

Regi onal Counsel (Supervision), Federal Deposit |nsurance

Corporation, 1100 Wal nut, Suite 1200, Kansas GCty, M ssouri 64106.

PRAYER FOR RELI| EF

The FDIC prays for relief in the formof the issuance of

an ORDER OF REMOVAL AND PRCHI BI TI ON pursuant to 12 U. S C 1818(e)

agai nst Respondent and an ORDER TO PAY CIVIL MONEY PENALTY pursuant

to 12 U.S. C 1818(i) in the anobunt of $125,000 agai nst Respondent.

Pursuant to del egated authority.

Dated this 20t h day of Decenber, 2011.

/sl
Serena L. Onens
Associ ate Director
D vi sion of Ri sk Managenent
Super vi si on




