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OBJECTION OF FRAUD VICTIMSTO
IFC'SMOTION FOR RELIEF FROM THE AUTOMATIC STAY

TO THE HONORABLE ROSEMARY GAMBARDELLA, BANKRUPTCY JUDGE:

COME NOW the parties in interest” identified in Exhibit A hereto, each of whom has been

1 Thepartiesidentified are holders of claims against the Debtor, among others, arising from, among other things,
fraud, fraudulent inducement, misrepresentation, negligent misrepresentation, conversion, breach of contract, unjust
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victimized by, among other things, the fraudulent conduct of the Debtor (“Debtor”) and its officers,
directors, agents and employees, anong others (collectively, “Fraud Victims’), by and through their
undersigned counsd, and as their objection (“Objection”) to the Motion of IFC Credit Corporation
(“IFC”) seeking relief from the automatic stay (“ Stay Motion™), dated July 23, 2004, respectfully represent
asfollows

BACKGROUND

1 The Fraud Victimsare purportedly thelesseesunder various equipment leasesentered into
with the Debtor as aresult of thefdse, fraudulent, deceptive and mideading representations, inducements,
gatements, offerings, promises and warranties, made by the Debtor itsdf and acting through its agents,
representatives, employees, officers, directorsand sharehol ders, concerning, among other things, thevaue,
functiondity, purpose, efficiency, and content of various pieces of physica equipment, as wel as the
purported recipients of services being and/or to be rendered by and on behalf of the Debtor, as part of and
in tandem and concert with the leasing of this phony equipment, as a “bundled” package of purported
vauable equipment and services.

2. It gppears, dthough the Fraud Victimswerelargdy unaware of thesedleged factsuntil very
recently, that the Debtor would systematicaly sdl or assgn or somehow trandfer to third party financing
entitiesdl or some of the contractua agreements entered into between the Fraud Victims and the Debtor.

3. It gppearsthat IFC is one of the financing entities to whom the Debtor woud make these

assgnments.

enrichment, and deceptive trade practices.



4, It ds0 gppears, 0 far as is known to the Fraud Victims, that, in some instances, the
assgnment or transfer of the Debtor’ s interest in various contracts with its victims would be absolute and
unconditiona (subject to some purported right of IFC to “put” the assigned contractua rights back to the
Debtor), and, in some other instances, such as those surrounding the Stay Moation, the Debtor merely
pledged the contract rights as collaterd to IFC.

5. It appears that the contractswith each of the Fraud Victims, in contrast to other victims of
the Debtor’ s fraudulent activities, were not assigned absolutely, but were merely pledged as collaterd to
|FC for some aleged consideration.?

6. Because the contract rights of the Fraud Victims have only been pledged as collaterd and
not assigned absolutely or unconditiondly, it gppears that the Debtor, or, more properly, the Debtor’s
edtae, retains presently, and as of thefiling of the instant case, a property interest in each of the contracts
with the Fraud Victims, thereby congtituting property of the bankruptcy estate under 8541 of the
Bankruptcy Code (“Code’), 11 U.S.C. §101-1330.

7. It now appears that IFC seeks relief from the automatic stay, through the extant Stay
Motion, in arder to foreclose or otherwise act against and with respect to the contracts with the Fraud
Victims pledged to it by the Debtor on the eve of its bankruptcy filing.

8. However, the Stay Motion assertsalien on the same contract rightsasto which at leastone

other entity, AccessIntegrated Technologies, Inc. (“Access’), thusfar assertsalien of greater priority than

2 It appearsin the Stay Motion that | FC asserts that the pledge of the contracts of the Fraud Victims was
donein exchange for IFC’ s alleged forbearance from taking action to enforce it right to receive payment for contract
rights asto which it exercised its “put” option; this alleged “consideration” supporting the grant of a security
interest to |FC on the eve of the Debtor’ s bankruptcy is discussed hereinbelow.
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IFC. See, “Objection of Access Integrated Technologies, Inc., to Application of IFC Credit
Corporation for Entry of an Order Granting IFC Credit Corporation Relief fromthe Automatic Say
Pursuant to 11 U.S.C. 8362(d)” (“Access Objection”); this dispute asto the priority of competing liens
has not yet been resolved, so far asis known to the Fraud Victims as of the date of this Objection.
ARGUMENT
9. The Fraud Victims object to the granting of the relief sought by IFC in the Stay Motion for
the following reasons, anong others:

A. |FC May Be Unsecured and Entitled to Neither Relief from the Automatic Say nor

Adeguate Protection.

10. Under 8506 of the Bankruptcy Code, acreditor holding asecurity interest isdeemed to be
asecured creditor only to the extent that value existsin its collateral®, and existsaswell over and abovethe
amount of the claims secured by any superior liens. United Statesv. Ron Pair Enterprises, Inc.,439U.S.
235, 239, 109 S. Ct. 1026, 1029, 103 L. Ed. 2d 290 (1989) (Section 506(a) "providesthat aclam is
secured only to the extent of the vaue of the property on which the lien is fixed.)"; see dso Johns v
Rousseau Mortgage Corp. (In re Johns) 37 F.3d 1021, 26 BCD 228, (3" Cir. 1994).

11. Intheinstant case, Access, through its Access Objection, assertsalien securingaclamin
excess of $4,800,000.00 which dlegedly encumbers, among other things, the contract rights of the Fraud

Victims. Thelien clamed by Accessisdso purportedly superior intimeand thereforein right to the dleged

3 “Anallowed claim of acreditor secured by alien on property in which the estate has an interest ... isasecured
claim to the extent of the value of such creditor'sinterest in the estate's interest in such property” 11 U.S.C. 8506(a)
(West 2004).



lien of IFC.

12. Because of this, IFC must establish, before it is entitled to the relief sought in the Stay
Motion that (g) IFC's security interest is superior to the lien of Access, and that the collaterd —i.e., the
contractswith the Fraud Victims— hasvaue®; or (b) thereissufficient valueto fully secure Accessand IFC
regardless of whose lien is superior in right to the contracts of the Fraud Victims. For reasons explained
more fully below, IFC mug fail in this regard for two reasons. firg, the lien of IFC is inferior to that of
Access’, and the contracts securing the claims of both Access and IFC are worthless and of no vaue
whatsoever. See, eg., Inre Emarco, Inc., 45 B.R. 627 (Bankr. M.D. Pa. 1985) (worthlessness of
collaterd renders seemingly secured clam unsecured under 8506(a)). Accordingly, the clam of IFC is
deemed unsecured under 8506 of the Bankruptcy Code, and IFC isentitled to neither relief from the Stay

nor adequiate protection, and the Stay Motion must be denied.® B. TheLienAssertedby IFC

is Preferential and Voidable, and Cannot Form the Basis for Relief from the Automatic Say.

13. Inits Stay Moation, IFC admitsthat the only consideration given by IFC for itsreceipt of a
lien (perfected, according to the Stay Motion, on June 25, 2004, only 5 daysbeforethe involuntary petition

was filed againgt the Debtor) on the Fraud Victims contracts was “forbearance.” In defense of the

4 |FC admitsin the Stay Motion that it has no ideawhat its alleged collateral isworth, but that it may
indeed be worthless. {10.

5 The Fraud Victims hereby reserve all rights, claims, causes of action, defenses, offsets, recoupments,
counterclaims, crossclaims and all other rights and powers which they or any of them may have with respect to
Access and its alleged lien on the Fraud Victims' contracts.

6 Ataminimum, the Stay Motion must be deferred until adetermination is made asto the order of priority
among competing liens, and the extent of IFC’ s secured status, which are among this Court’s primary responsibilities
under 28 U.S.C. §157(d),



unavoidability and non-preferential status of the security interest, IFC indgststhat forbearance can serve as
aufficient condderation to conditute vaue or “new vaue® thereby vouchsafing its lien. However, this
argument iswrong. In re Duffy, 3 B.R. 263, 266 (Bankr. S.D.N.Y. 1980) (forbearance insufficient to
condtitute vaue under 8 547(a)(2) and provides no vaid defense to preference chalenge); accord, Inre
Mid Atlantic Fund, Inc., 60 B.R. 604 (Bankr. SD.N.Y. 1986).” Further, InreJet Florida, 841 F.2d
1082 (11" Cir. 1988), cited by IFC, the Court of Appeals concluded that forbearance from evicting the
debtor was not value sufficient to defend an otherwise preferentia transfer because the debtor did rot
occupy the premises, thereby rendering the forbearance a nullity. In the ingtant case, IFC assetsthat its
forbearance | eft the Debtor with better cash flow than it would have had if IFC had enforced fully itsright to
repayment for contractsit “put” back to the Debtor. Ignored hereistheAir Florida scenario: the Debtor
was bankrupt less than two weeks after IFC’'s“valuable’ forbearance, and the Debtor derived no benefit
from IFC's act of forbearance. Further ill, IFC's dleged forbearance was not from foreclosng or
repossessing collatera, or evicting the Debtor from premises, where retention of collatera or possession of
premises from which a debtor could continue operations is to some greeter or lesser extent demonstrably
vauable to adebtor. Instead, thisforbearance was merdly frominitiating legd action to collect the amount

for which the Debtor was obligated to repay |FC as aresult of IFC's exercise of its “put” back to the

7 See aso American Bank of Martin County v. Leasing Service Corp. (Inre Air Conditioning, Inc. of
Stuart), 845 F.2d 293, 298 (11th Cir. 1988), cert. denied, 488 U.S. 993 (1988); In re Jet Florida System, Inc., 841 F.2d
1082; Drabkin v. A.l. Credit Corp., 800 F.2d 1153, 1158-59 (D.C. Cir. 1986); Inre Thomas McKinnon SecuritiesInc.,
125B.R. 94, 97-98 (Bankr. SD. N.Y. 1991); Inre Nucorp Energy, Inc., 80 B.R. 517 (Bankr. S.D. Cd. 1987); Matter of
Installation Services, Inc., 101 B.R. 282, 285 (Bankr. N.D. Ala 1989); Van Huffel Tube Corp. v. A& G Indus. (Matter
of Van Huffel Tube Corp.), 74 B.R. 579, 587 (Bankr. N.D. Ohio 1987); Bavely v. Merchants Nat'l Bank (Matter of
Lario), 36 B.R. 582, 584 (Bankr. S.D. Ohio 983); Matter of Duffy, 3 B.R. 263, 265-66 (Bankr. S.D. N.Y. 1980) (cited by
Aero-Fastener, Inc. v. Serracin Corp. (In re Aero-Fastener, Inc.), 177 B.R. 120 138-9 (Bankr. D. Mass. 1994)
(rejecting forbearance as consideration to defeat preference claim).
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Debtor. Merdy forbearing from taking action to interfere with the Debtor’ s cash flow, such as suing to
recover the money owed by IFC, or, asin Trans World Airlinesv TravellersInt'l AG. (Inre Trans
World Airlines) 180 BR 389 (Bankr. D. Ddl. 1994), aff’d in part and rev’d in part, remanded on other
grounds, 203 BR 890. (D. Dd. 1996), from levying on the debtor’s cash flow, does not put back and
replenish the assets of the debtor sufficient to congtitute vaue in defense of a preference claim.

14. Becausethetransfer of asecurity interest on, among other things, the contracts of the Fraud
Victimscondtitutesapreference, and because | FC' sone articulated defenseiswithout merit, IFC' ssecurity
interest, asto which it seeks protection though its Stay Motion, isvoidable asapreference and deserving of
no protection. On this basis, aswell, the Stay Motion must be denied.

C. It Would be Inequitable, Prejudicial and Unfair to the Fraud Victims to Permit

IFC to Foreclose on its Alleged Collateral and thereby Assert Successors Rights

15.  Although the Fraud Victims do not so concede, the apparent or intended consequenceto
the Fraud Victims of granting rdlief from the automatic stay to permit IFC to perfect itstitle to the contracts
between the Debtor and the Fraud Victims, isto permit IFC to assert some type of “holder in due course”
datus vis-avisthe Fraud Victims. 1FC essentialy admits that this is such a consequence in its “ Further
Application” filed with this Court on or about August 9, 2004, at 4. Theimpact uponthe Fraud Victimsis
profound and obvious: if permitted to perfect is title, IFC will assert thet it is, or it isin the nature of, a
“holder in due course,” and, necessarily, cut off the defenses of the Fraud Victims to the vdidity of the

contracts themselves and to their purported obligation to pay under their contracts.




16.  The Fraud Victims have substantia defenses to their obligation to pay, as described
hereinbelow. The Bankruptcy Court, asacourt of equity, should consder theimpact onthe Fraud Victims
of permitting their defensesto be eviscerated by the maneuverings of IFC, who, the Fraud Victimsassert, is
not as innocent and unknowing a conditional assignee as it avers repestedly.

17. In sum, between 2001 and up until itsinvoluntary bankruptcy on June 30, 2004, the Debtor
promised the Fraud Victimsthat it would ddliver inexpengve, unlimited local and long-distance phone, cell
phone service, and high-gpeed internet access to them, as well as more than 11,000 smal and medium-
Szed businesses in twenty (20) states across the country. The Debtor represented that it could provide
unlimited locd, long distance, cellular and internet servicesto smdl businessownerswith good credit ratings
at discount prices that were below the current (and more limited) monthly communications services that
were currently being provided to the prospective customers by other communications companies. The
Debtor represented that these discounted rates and services were available only through the use of a
proprietary and expensive “Matrix” box that would supposedly alow them to obtain unlimited loca and
long distance cdling with no per minute charge, high speed internet service and unlimited cdlular phone
service. However, to obtain this unlimited deeply discounted and technologicaly superior service, the
Debtor required its customersto sign five-year contracts“ hardware and servicerenta” plansthat included
theingtdlaionand useof its“Matrix” box. The Debtor procured tel ephone/ted ecommunicationsbillsfrom
the Fraud Victims, totaled their current tel ephone/tel ecommuni cations costs, and guaranteed them thet their

“Matrix” solution“unlimited” servicewould beat least 10% lessthan thar current billsfrom other vendors.



18. Oncethe Debtor determined the total new reduced fixed monthly cost for aFraud Victim's
tel ephone/td ecommuni cations services package, they “backed out” certain minima fixed monthly service
costs (which they arbitrarily determined and which had no relationship to their true value), such as for
“circuit fadility’ (e.g., $9.99 per month) and cdllular and internet access. The remaining balance (which
could exceed 90% of the total monthly bill and which varied with each customer) was then alocated to
“rentd” of the “Matrix” box.

19. However, the “Matrix” and “Matrix SOHO” are respectively, an 850 RCU and 2050
RCU or smilar piece of equipment made by a public company cdled Adtran, and these same boxes are
availablefor sdeinthe public market for costs ranging from approximately $200 to $2,000. Neither piece
of equipment does anything to make landline phone cdls unlimited for locd, long distance or toll free 800
diding, or make cdlular cdls unlimited for flat rate charges. The “Matrix” is a dandard T1 integrated
access device (IAD), which supports voice data and video streaming over asingle high capacity circuit.
|AD can combine multiple services so that oneline can replace multiple accesslines, and provide aninternet
access device and an intra-officerouter. The Matrix SOHO does nothing to save phone or intranet costs,
and does not even dlow phone line connection for access to the internet. In fact, for acustomer, such as
the Fraud Victimsherein, the“Matrix” box isand wasusdess. Nonetheless, the Debtor marketed services
to samdl businesses, such as the Fraud Victims, who did not have a telecommunications department or

telecommunications specidist anongs thair saff.



20.  Thee"Matrix” boxeswerefurther uselessto smal businesses such asthe Fraud Victimsas
the unlimited phone and net services had nothing to do with the “Matrix” box. In some ingtances, the
Debtor never even physicaly connected the* Matrix” box to their customers' telephone lines or equipment.

21.  TheDéebtor required the Fraud Victimsto Sgnfive (5) year renta equipment leasesfor the
“Matrix” box as part of their contract for communications services. However, the Debtor and its agents
separated thismonthly lease bill for the* Matrix” box gpart from each customer’ shill for monthly telephone
and internet services dthough the “Matrix” box and communications services were marketed and
represented as one complete service plan.

22.  The Debtor then purported to sell and/or assign the “Matrix” equipment leasesto banks,
leasng companies, and other financid ingtitutions — such as |FC -- separate from the telecommunications
sarvices they represented that the Fraud Victims were obtaining from the Debtor. In many cases, the
“Matrix” box was never delivered or ingtdled at the Fraud Victims premises and, even if ingtdled, the
phone service promised was never connected or provided by the Debtor. In al cases, the “Matrix” box
did not provide any function for the Fraud Victims telecommunications services and thereby severdy
injured their busnesses.

23.  Clearly, the Debtor made materid misrepresentations of fact to the Fraud Victimsin order
to induce the Fraud Victims to enter into acommercid agreement with the Debtor, i.e., -- the Debtor and
its agents represented falsely to the Fraud Victims that the rentd of the “Matrix” was necessary to obtain
the deeply discounted rates on the long-distance, cellular service, and internet service that the Debtor sold

to the Fraud Victims. The Debtor further represented fasely to the Fraud Victims that it could provide
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telephone and telecommunications services at a deeply discounted rate through the “Matrix” box. The
Debtor further represented to the Fraud Victims that the “Matrix” box contained vauable, unique and
proprietary property, and, therefore, the box was extremely va uable and judtified the high rentd payments
being charged by the Debtor.

24. In fact, the “Matrix” box was not necessary a dl for the Fraud Victim’s long-distance,
cdlular sarvice, and internet services that they reasonably believed they were obtaining from the Debtor.
Further, the Fraud Victims were not provided with the discounted long-distance, cdlular service, and
internet servicesthat the Debtor and its agents represented they were unableto be provided by the Debtor.
Further, the lease rentals being charged bore no relaionship to thetrue va ue of the* Matrix” boxes; infact,
the boxes cost only asmadll fraction of the fraudulent, inflated rentals charged and were worthless to the
Fraud Victims. When the Debtor made these materid misrepresentations, it knew they werefadse, or, a
least, made such misrepresentations recklesdy without any knowledge of their truth. The Debtor medethese
materid misrepresentations with the intention that the Fraud Victims act upon and rely upon sad
misrepresentations. Indeed, the Debtor and its agents made these materia misrepresentations so that the
Fraud Victimswould Sgn aleasefor avirtudly usdess gpparatus under alease that could subsequently be
sold, assigned or pledged by the Debtor to a bank, finance or leasing company for the mutua benefit and
profit of the Debtor and its agents and the banks, finance and leasing companies. The banks, finance and
leasing companies pad the Debtor a facidly dubious and questionable highly-discounted price for the
Debtor leasesfor theright to collect exorbitant and unconscionable payments from the Fraud Victims each

month for the “renta” of usdess equipment. In fact, as the Debtor knew, should have known, and
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intended, that the Fraud Victims would rely on the materiad misrepresentations made by the Debtor and its
agents and sign “equipment rental agreements’ for the worthless “Matrix” boxes from the Debtor.

25. As noted, in the course of the Debtor’s business, the Debtor represented to the Fraud
Victimstha the Fraud Victimswere required to purchasethe“black box” or “Matrix” to obtain the deeply
discounted rates on the long-distance, cellular service, and internet services that the Debtor sold to the
Fraud Victims. The Debtor further represented to the Fraud Victimsthat the“Matrix” boxeswere could
provide telephone and telecommunications services through the Debtor at highly discounted rates. The
representations made by the Debtor were made with the intent that they be relied upon by the Fraud
Victims,

26. Because the Debtor procured the rental equipment agreements by the above-described
fraudulent inducements and material misrepresentations regarding the vaue, use and need for the“Matrix”
inter alia, dl sad rental equipment agreements must be declared void and unenforceable. Because the
“Matrix” boxes have no function and, therefore, the Fraud Victims received no vaue out of the lease
agreements, these renta equipment agreements are void and unenforcesble.

27. In addition, the contracts are void and unenforceable as against | FC because | FC knew or
should have known that the Debtor was perpetuating afraudulent scam onitscustomers, the Fraud Victims.

WHEREFORE, the Fraud Victims request this Honorable Court enter an order:

1 Denying rdief under the Stay Motion; and

2. Granting such other and further rdlief asisjust and proper.
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Dated: October 15, 2004 Respectfully submitted,

HALL ESTILL HARDWICK GOLDEN
GABLE & NELSON, PC

1120 20" Street, NW

Suite 700 North

Washington, DC 20036

Td: (202) 973-1200

and

KELLY & BRENNAN, P.C.
1800 Route 34, Suite 403
Wall, NJ 07719

Td: (732) 280-8825
Attorneys for Fraud Victims

By /s

ANDREW J. KELLY, ESQ.
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing was served by overnight ddivery, prepaid, on
October 15, 2004, on the following:

Clifford Katz, Esg.

PLATZER, SWERGOLD, KARLIN, LEVINE,
GOLDBERG & JASLOW, LLP

1065 Avenue of the Americas

New York, NY 10018

Clifford Katz, Esg.

PLATZER, SWERGOLD, KARLIN, LEVINE,
GOLDBERG & JASLOW, LLP

Plaza 1000 at Main Stregt

Suite 208

V oorhees, NJ 08043

James Carr, Esg.

Edward Leen, Esq.

KELLEY DRYE & WARREN
101 Park Avenue

New York, NY 10178

James Carr, Esg.

Edward Leen, Esq.

KELLEY DRYE & WARREN
200 Kimbadl Drive

Parsippany, NJ 07054

Office of the United States Trustee
One Newark Center

Suite 2100

Newark, NJ 07102

Charles Forman, Trustee

FORMAN, HOLT & ELIADES, LLC
218 Route 17 North

Rochelle Park, NJ 07662
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Frey, Petrakis, Deeb, Blum Briggs, et d.

10 Mdrose Avenue
Suite 430
Cherry Hill, NJ 08003

Lowengtein Sandler, PC
Bruce Buechler, Esg.

65 Livingston Avenue
Roseland, NJ 07068
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EXHIBIT A

2-Men Hougton, LLC
17400 Northwest Freeway
Houston, TX 77040

Advertisers Display Binder, Co., Inc.
195 New York Avenue
Jersey City, NJ 07307

AESSdlar, Air, Inc.
707 W. Olympic Blvd.
Montebello, CA 90640

AV P Entertainment, Inc.
230 Fernwood Lane
Glenview, IL 60025

Banana Banner, Inc.
3148 Duke Streset
Alexandria, VA 22314

Business Central of Sarasota, LLC
1360 Whitfidd Ave,, East
Sarasota, FL 34243

Cdlisto Pharmacedticds, Inc.
420 Lexington Ave.
New York, NY 10170

Center for Nursing and Rehabilitation at Birch Wood LLC
78 Birchwood Drive
Huntington Station, NY 11746

Craig and Sons Termite and Pest Control
602 Amigo Drive, Suite B
Redlands, CA 92373

Dean Insurance Agency, Inc.
37 E. Lee Street
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Bd Air, MD 21014
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Diversfied Aerospace, Svcs, LLC
6200 Old Hemp Hill, Rd.
Fort Worth, TX 78134

E Classfied Conglomerate Inc.
17609 Ventura Blvd
Encino, CA 91316

Equity American Mortgege
340 Granite Street
Manchester, NH 03102

Fairview Property Tax Recovery, LLC
5313 West Devon Ave.
Chicago, IL 60646

M&D Contracting
6191 Lisbon Rd.
Lisbon, OH 44432

MGM Mortgage, Inc.
237 East Ave, M
Lancaster, CA 93536
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