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LAW OFFICE OF DAVID W. WIECHERT     
DAVID WIECHERT (Cal. Bar No. 94607)  
JESSICA C. MUNK (Cal. Bar No. 238832)                 
115 Avenida Miramar 
San Clemente, California  92672 
Telephone: (949) 361-2822 
Facsimile: (949) 496-6753 
Email: dwiechert@aol.com 
Email: jessica@davidwiechertlaw.com  
 
Attorneys for Defendant 
Kirk A. McMahan 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 
 
UNITED STATES OF AMERICA, 
 

Plaintiff, 
 
 vs. 
 
KIRK A. MCMAHAN, 
 
 

Defendant. 
 
 

 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. SA CR 07-00249 CJC 
 
DEFENDANT’S OPPOSITION TO 
MOTION BY ALLEGED VICTIMS 
TO INTERVENE AND BE HEARD 
AT SENTENCING PURSUANT TO 
18 U.S.C. § 3771(d)(3); 
MEMORANDUM OF POINTS AND 
AUTHORITIES  
 
Sentencing Date: October 31, 2011 
Sentencing Time: 9:00 a.m. 
 

 TO PLAINTIFF UNITED STATES OF AMERICA AND ALLEGED 

VICTIM INTERVENERS AND THEIR COUNSEL OF RECORD: PLEASE 

TAKE NOTICE that Defendant, Kirk A. McMahan, opposes the alleged victim 

interveners’ motion to intervene and be given an opportunity to be heard at his 

sentencing hearing under 18 U.S.C. § 3771.  The opposition is based on the grounds 

that the alleged victims have no standing under the Crime Victims’ Rights Act, 18 

U.S.C. § 3771, as they are not victims of the offense for which Defendant is being 

sentenced and thus have no rights to be heard at his sentencing hearing.  This 

opposition is based on the attached memorandum of points and authorities and any 

oral argument that the Court permits.       
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Date:  October 28, 2011     Respectfully submitted:             
 
       By:   /S/ David W. Wiechert 

David W. Wiechert 
Jessica C. Munk 
Attorneys for Defendant  
Kirk A. McMahan 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. THE ALLEGED VICTIMS ARE NOT “CRIME VICTIMS” AS 
DEFINED UNDER 18 U.S.C. § 3771 AND THUS DO NOT HAVE 
STANDING TO INTERVENE IN MCMAHAN’S SENTENCING 
HEARING 
 

The Crime Victims’ Rights Act (“CVRA”) defines a “crime victim” as “a 

person directly and proximately harmed as a result of the commission of a Federal 

offense or an offense in the District of Columbia.”  18 U.S.C. § 3771(e).  If a person 

qualifies as a “crime victim,” as defined under the CVRA, 18 U.S.C. § 3771(b) 

provides: 

In any court proceeding involving an offense against a crime victim, 
the court shall ensure that the crime victim is afforded the [eight] rights 
described in subsection (a).  

 
(Emphasis added).  One of these eight rights includes the right to be heard at a 

defendant’s sentencing hearing.  However, “only a ‘crime victim’ is permitted 

to be heard at a defendant’s sentencing.”  See United States v. Sharp, 463 F. 

Supp. 2d 556, 560 (E.D. VA 2006) (holding the former domestic partner of a 

marijuana user who purchased drugs from defendant was not a “victim” as 

defined in the CVRA and thus not entitled to provide a victim impact 

statement at the defendant’s sentencing for conspiracy to possess with intent 

to distribute marijuana).  Subsection (b) of § 3771 is clear that the rights in 

subsection (a) apply only to court proceedings involving an offense against a 

crime victim.    
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 The issue before this Court is whether the alleged victim interveners 

were “directly and proximately harmed” as a result of the commission of the 

mail fraud offense, 18 U.S.C. § 1341, for which McMahan is being sentenced.  

The answer is simple – they are not.  The alleged victim interveners do not 

assert that they are crime victims of the mail fraud offense that McMahan 

pled guilty to.  Rather, they wish to raise unfounded allegations based on 

hearsay and speculation, most of which do not even involve McMahan, and 

claim they have a right to be heard at his sentencing under the CVRA.  The 

CVRA provides no such right. 

Although the Ninth Circuit has yet to address the definition of a “crime 

victim” under the CVRA, no court has held that the CVRA applies when 

there is no direct and proximate harm from the commission of the offense – 

let alone to baseless allegations that have not even been charged.   

In United States v. Sharp, the first court to address the definition of 

“crime victim” under the CVRA, the court held that “an individual is only 

‘directly and proximately harmed’ when the harm results from ‘conduct 

underlying an element of the offense of conviction.’”  463 F. Supp. 2d 556, 

563 (E.D. VA 2006) (emphasis added) (citing United States v. Blake, 81 F.3d 

498, 506 (4th Cir. 1996) (interpreting the definition of “victim” under the 

Victim and Witness Protection Act (“VWPA”)); United States v. Davenport, 

445 F.3d 366, 374 (4th Cir. 2006) (interpreting the definition of “victim” 
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under the Mandatory Victims Restitution Act (“MVPA”)), overruled in part 

on other grounds by Irizarry v. United States, 553 U.S. 708, 128 S. Ct. 2198, 

171 L. Ed. 2d 28 (2008)).   

The district court in United States v. McNulty held that Martin 

McNulty, a former employee of Arctic Glacier International, Inc., the 

company that pled guilty for conspiracy to violate the Sherman Act, was not a 

victim as defined under the CVRA, even though he alleged he was told about 

the conspiracy while working there, was fired for his refusal to participate in 

the conspiracy and blackballed from employment in the packaged ice industry 

because the victims of the offense were the customers, not the employees.  

597 F.3d 344, 346-48 (6th Cir. 2010).  The Sixth Circuit addressed the 

definition of a “crime victim” under the CVRA for the first time.  Relying on 

its sister circuits for guidance, it noted that “[t]he requirement that the victim 

be ‘directly and proximately harmed’ encompasses the traditional ‘but for’ 

and proximate cause analyses.”  Id. at 350 (quoting In re Rendon Galvis, 564 

F.3d 170, 175 (2d Cir. 2009) (holding the mother was “not a crime victim 

under the CVRA because the harm to her son was not a direct and proximate 

result of conspiring to import cocaine into the United States, which is the 

crime of conviction [t]here.”); see also (In re Antrobus, 519 F.3d 1123, 1124-

26 (10th Cir. 2008) (upholding district court’s finding that the murder victim 

was not a “crime victim” of the defendant gun dealer who pled guilty to 
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illegally transferring a handgun to a juvenile where defendant had no 

knowledge of the juvenile’s intentions and no contact with him after the gun 

was sold and thus the victim’s parents were not entitled to mandamus relief 

under the CVRA).  The CVRA  

instructs the district court to look at the offense itself only to determine 
the harmful effects the offense has on the parties.  Under the plain 
language of the statute, a party may qualify as a victim, even though it 
may not have been the target of the crimes, as long as it suffers harm 
as a result of the crime’s commission.  

 
McNulty, 597 F.3d at 351 (quoting In re Stewart, 552 F.3d 1285, 1289 (11th 

Cir. 2008)) (emphasis added).   

The Sixth Circuit in McNulty noted that the issue was whether McNulty 

was directly and proximately harmed by criminal conduct in the course of the 

conspiracy or whether the actions were merely ancillary to the conspiracy.  

597 F.3d at 351.  Looking to the facts of the plea agreement, the Sixth Circuit 

affirmed the district court’s holding that McNulty was not a victim for 

purposes of the CVRA reasoning the alleged harms, if proven are not 

associated with the crime of antitrust conspiracy.  Id. at 352.   The court stated 

“the harm must be ‘direct’ requires harm to the victim be closely related to 

the conduct inherent to the offense, rather than merely tangentially linked.”  

Id. at 352 (emphasis added).  It further stated that for purposes of the CVRA’s 

definition of “crime vicitm,” the “only material federal offenses are those for 

which there is a conviction or plea.”  Id. n.9. 
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Here, it is undisputed that the victims in the mail fraud offense that 

McMahan is awaiting sentencing for were the banks involved in the offense.  

See Reporter’s Transcript of Proceedings, August 29, 2011 at 17, lns. 17-19.  

The alleged victim interveners are not only not victims of the offense for 

which McMahan is being sentenced, but they are not even tangentially linked 

to the offense for which he is being sentenced.  The numerous unfounded 

assertions of criminal activity are based on merely hearsay and speculation, 

have clearly been reported to the USAO and the FBI and the government 

continues to take the position that the Court should move forward with 

McMahan’s sentencing as the alleged victim interveners are not “crime 

victims” under the CVRA.  Furthermore, the materials filed by the alleged 

victim interveners barely mention McMahan and more importantly there are 

no pending charges against him let alone a conviction related to these 

allegations.  Thus, the alleged victim interveners are not “crime victims” as 

defined under the CVRA and have no right to be heard at McMahan’s 

sentencing hearing.  Therefore the Court should deny the motion to intervene.              

II. CONCLUSION 

For the foregoing reasons, the alleged victim interveners are not “crime 

victims” as defined by the CVRA and have no rights to be heard at McMahan’s 

sentencing hearing.  Thus, the Court should deny the motion to intervene.   
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Dated: October 28, 2011          Law Office of David W. Wiechert 

  

 
      By: /S/ David W. Wiechert  
             David W. Wiechert 
             Jessica C. Munk 
             Attorneys for Defendant  
                   Kirk A. McMahan 
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CERTIFICATE OF SERVICE 

 I, Danielle Dragotta, declare, 
 
 That I am a citizen of the United States and am a resident or employed in the 
county of Orange, California; that my business address is 115 Avenida Miramar, 
San Clemente, CA 92672; that I am over the age of 18 and not a party to the above-
entitled action. 
 
 That I am employed by a member of the United States District Court for the 
Central District of California and at whose direction I served the foregoing 
document described as DEFENDANT’S OPPOSITION TO MOTION BY 
ALLEGED VICTIMS TO INTERVENE AND BE HEARD AT SENTENCING 
PURSUANT TO 18 U.S.C. § 3771(d)(3); MEMORANDUM OF POINTS AND 
AUTHORITIES on the interested parties as follows: 
 
[ x ] BY E-MAIL:  I caused a copy to be transmitted electronically by filing the 

foregoing with the clerk of the Disctrict Court using its ECF system, which 
electronically notifies counsel for that party 

 
[ x ] BY MAIL:  I caused such envelope(s) to be deposited in the mail at San 

Clemente, California with postage thereon fully prepaid to the office of the 
addressee(s) as indicated on the attached service list.  I am “readily familiar” 
with this firm’s practice of collection and processing correspondence for 
mailing.  It is deposited with the U.S. Postal Service on that same day in the 
ordinary course of business to the following participants in this case: 

 
Jennifer Waier, Esq. 
United States Attorney’s Office 
411 W 4th St #8000 
Santa Ana, CA 92701  
Attorneys for United States of America 
 
Law Office of Becky Walker James 
Becky Walker James 
1990 South Bundy Drive, Suite 750 
Los Angeles, CA 90025 
becky@walkerjameslaw.com 
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I certify under penalty of perjury under the laws of the United States of 
America that the foregoing is true and correct. 
 
 

Executed on October 28, 2011, at San Clemente, California. 
 

  
/S/ Danielle Dragotta 
Danielle Dragotta  
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Responses/Replies/Other Motion Related Documents 

UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA 

Notice of Electronic Filing  
 
The following transaction was entered by Wiechert, David on 10/28/2011 at 11:14 AM PDT and filed 
on 10/28/2011  

Docket Text:  
OPPOSITION to MOTION for Order for to Intervene and be Heard at Evidentiary Hearing 
and Sentencing[53] filed by Defendant Kirk A. McMahan. (Attachments: # (1) 
Memorandum Memorandum of Points and Authorities)(Wiechert, David)  

 
8:07-cr-00249-CJC-1 Notice has been electronically mailed to:  
 
David W Wiechert     dwiechert@aol.com, ddragotta@davidwiechertlaw.com, 
jessica@davidwiechertlaw.com, lprince@davidwiechertlaw.com  
 
Jennifer L Waier     USACAC.SACriminal@usdoj.gov, jennifer.waier@usdoj.gov  
 
8:07-cr-00249-CJC-1 Notice has been delivered by First Class U. S. Mail or by other means to: :  

The following document(s) are associated with this transaction: 

8:07-cr-00249-CJC USA v. McMahan
RELATED-G

Case Name: USA v. McMahan
Case Number: 8:07-cr-00249-CJC
Filer: Dft No. 1 - Kirk A McMahan
Document Number:58 

Document description:Main Document 
Original filename:C:\fakepath\McMahanOppositionMotiontoIntervene.pdf 
Electronic document Stamp: 
[STAMP cacdStamp_ID=1020290914 [Date=10/28/2011] [FileNumber=12530916-
0] [42452a6aa29da1e50a034a38f065c075a9020dd2ee3d0c6b0bc3d6a572d6f5823e 
555811cc391ca16fd7e6ac371091d05aa366e73438a90bf6a92d4bf887cc72]] 
Document description:Memorandum Memorandum of Points and Authorities 
Original filename:C:\fakepath\MemorandumPointsAuthorities.pdf 
Electronic document Stamp: 
[STAMP cacdStamp_ID=1020290914 [Date=10/28/2011] [FileNumber=12530916-
1] [5fa80059d65043439c1799af08d909fa7f4c7cd9f41728753b3965c3e86fc5d814 
460fd9390922264513c118f728457fafdbd9d7f129a50e4e3a7b4efea6012c]]

Page 1 of 1CM/ECF - California Central District

10/28/2011https://ecf.cacd.uscourts.gov/cgi-bin/Dispatch.pl?750397873721899
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ANDRÉ BIROTTE JR. 
United States Attorney
DENNISE D. WILLETT
Assistant United States Attorney
Chief, Santa Ana Branch
JENNIFER L. WAIER
Assistant United States Attorney
California Bar Number:  209813
     411 West Fourth Street, Suite 8000
     Santa Ana, California 92701
     Telephone: (714) 338-3550

Facsimile: (714) 338-3708
E-mail:    Jennifer.Waier@usdoj.gov

Attorney for Plaintiff
United States of America

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

   v. )
)

KIRK McMAHAN,   )
 )

  )
)

Defendant.      )
)

                               )

Case No. SA CR 07-249-CJC

GOVERNMENT’S RESPONSE TO 
MOTION TO INTERVENE

Vince Andrich, Don Aspinal, Scott Connelly, Jeff Corbett,

Charlene Egland, Jeffrey Gilbert, Darren Meade, Glenn Puit,

Michael Roberts, and Mark Warner (collectively “interveners”)

filed a motion in the above-entitled criminal case to intervene

pursuant to the Crime Victims’ Rights Act, Title 18, United

States Code, Section 3771 (“CVRA”).  However, the interveners

lack standing to file such motion under the CVRA.  Therefore, the

motion should be denied. 
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 Only “crime victims” are entitled to rights articulated

under the CVRA.  See 18 U.S.C. §3771(a)(stating “[a] crime victim

has the following rights”).  Under the CVRA, a “crime victim” is

a person directly or proximately harmed as a result of the

commission of a Federal Offense . . . .  18 U.S.C. §3771(e).  

“In making the determination, [courts] must (1) look to the

offense of conviction, based solely on facts reflected in the

jury verdict or admitted by the defendant; and then 

(2) determine, based on those facts, whether any person or

persons were ‘directly and proximately harmed as a result of the

commission of [that] Federal offense.’”  In re Martin McNulty,

597 F.3d 344, 351 (6th Cir. 2010) (stating “[t]he CVRA ‘instructs

the district court to look at the offense itself only to

determine the harmful effects the offense has on the parties.’”);

see also United States v. Turner, 367 F.Supp.2d 319, 326-27

(E.D.N.Y. 2005)(stating “the full Congress passed the CVRA

knowing that similar language in earlier victims’ rights bill had

been interpreted not to refer to uncharged conduct. . . .  Since

the [VWPA] and [the CVRA] use similar definitions of ‘victim,’ it

appears that the same reasoning would exclude victims of

uncharged conduct from the class of those entitled to

participatory rights under the [CVRA].”).  

Here, defendant admitted to defrauding financial

institutions through an equipment leasing fraud scheme.  The

victims that were directly and proximately harmed by the admitted

criminal conduct are financial institutions.  Indeed, interveners

2
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make no claim that they were harmed as a result of the admitted

criminal conduct.1        

Because the interveners are not proximately harmed by the

admitted criminal conduct, they have no standing to file a motion

in this case under the CVRA.  See McNulty, 597 F.3d at 351

(stating “for purposes of the CVRA definition of ‘crime victim,’

the only material federal offenses are those for which there is a

conviction or plea” and holding that McNulty was not a victim

because there was no evidence that his harms were associated with

the antitrust conspiracy); In re Rendon Glavis, 564 F.3d 170, 175

(2d Cir. 2009) (holding that mother was not a crime victim under

the CVRA because the harm to her son was not a direct and

proximate result of conspiring to import cocaine into the United

States, which was the crime of conviction); In re Antrobus, 519

F.3d 1123, 1125-26 (10th Cir. 2008) (limiting standing of the 

1  Instead, the interveners wish “to present evidence
regarding additional crimes committed by defendant” while on
pretrial release - unrelated to the charged criminal case.  (See
Mot. at 5).  Incredibly, the interveners presently do not have
any admissible evidence that defendant committed new federal
crimes, but request additional time to compile such 
evidence.  (Id.)  

3
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CVRA to the direct and proximate harm caused by the offense of

conviction).  Accordingly, the motion should be denied.

Dated: October 28, 2011 Respectfully submitted,

ANDRÉ BIROTTE JR. 
United States Attorney

DENNISE D. WILLETT
Assistant United States Attorney
Chief, Santa Ana Branch

Jennifer L. Waier              
JENNIFER L. WAIER
Assistant United States Attorney

Attorneys for Plaintiff
United States of America

4
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REPLY TO OPPOSITIONS TO MOTION BY VICTIMS TO INTERVENE AND BE HEARD 

 

LAW OFFICES OF BECKY WALKER JAMES
BECKY WALKER JAMES (CA Bar # 151419) 
1990 South Bundy Drive, Suite 705 
Los Angeles, California 90025 
Telephone: (310) 492-5104 
Facsimile: (310) 492-5026 
E-mail:  becky@walkerjameslaw.com
 
Counsel for Victim-Interveners  
VINCE ANDRICH, DON ASPINAL, 
SCOTT CONNELLY, JEFF CORBETT,  
CHARLENE EGLAND, JERRY GILBERT,  
RACHEL GREEN, KEITH LEWIS,  
DARREN MEADE, GLENN PUIT,  
MICHAEL ROBERTS, and MARK WARNER 

 
 

UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

 
UNITED STATES OF AMERICA,

                              Plaintiff, 

v. 

KIRK MCMAHAN, 

                              Defendant. 

VINCE ANDRICH, DON 
ASPINAL, SCOTT CONNELLY, 
JEFF CORBETT, CHARLENE 
EGLAND, JERRY GILBERT, 
RACHEL GREEN, KEITH LEWIS, 
DARREN MEADE, GLENN PUIT, 
MICHAEL ROBERTS, and MARK 
WARNER, 
 
                            Victim-Interveners.

Case No.  SACR 07-249-CJC

REPLY TO OPPOSITIONS BY 
GOVERNMENT AND DEFENDANT 
TO MOTION BY VICTIMS TO 
INTERVENE AND BE HEARD 
 
Sentencing Date: December 5, 2011 
Time:  3:00 p.m. 
 
Courtroom: 9B, Santa Ana Courthouse 
Hon. Cormac. J. Carney, United States 
District Judge 
 

 

Case 8:07-cr-00249-CJC   Document 61    Filed 11/02/11   Page 1 of 8   Page ID #:359
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 2
REPLY TO OPPOSITIONS TO MOTION BY VICTIMS TO INTERVENE AND BE HEARD 

 

I. INTRODUCTION 

 The government and defendant oppose giving the victims of crimes 

committed by defendants McMahan and his cohort Adam Stuart Zuckerman an 

opportunity to be heard in connection with sentencing.  They base their opposition 

on their claim that the Victim-Interveners are not “crime victims” under the Crime 

Victims’ Rights Act (“CVRA”).  In support of this claim, they rely on out-of-circuit 

authority, none of which holds that the definition of “crime victims” is limited to 

the actual targets of the charged conduct.  Such a cramped definition would be 

contrary to Ninth Circuit authority, the language of the statute, and its legislative 

history, all of which demonstrate the legislative intent to protect, not minimize, 

crime victims’ rights. 

 As interesting as the legal interpretation of the CVRA is, it is not necessary 

for the Court even to reach this issue.  Regardless of whether the Victim-

Interveners fall within the definition of “crime victims” under the CVRA, they 

plainly have relevant evidence to offer with respect to defendant McMahan’s (and 

ultimately defendant Zuckerman’s) sentencing.  This Court has wide discretion to 

consider relevant information at sentencing.  As this Court has already observed, 

evidence that the defendant has been engaging in further crimes would be highly 

relevant in deciding the issue of whether he should be given leniency based on his 

supposedly having led a “law-abiding life.”  The defense – and more troublingly, 

the government – apparently would like the Court to turn a blind eye to this 

obviously relevant information and sentence defendant McMahan as if it does not 

exist.  The Court need not and should not preclude the victims of crime who are 

willing – at great personal cost and risk – to come forward to explain their 

experiences from doing so, as those experiences bear directly on determining an 

appropriate sentence. 
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II.  ARGUMENT 

A. Victim-Interveners are Crime Victims Under the CVRA 

 Contrary to defendant’s and the government’s argument, the CVRA, 18 

U.S.C. § 3771, does not limit its reach to victims of the crime charged.  Rather, 

“crime victim” is expressly defined in the statute to mean “a person directly and 

proximately harmed as a result of the commission of a Federal offense.”   18 U.S.C. 

§ 3771(e) (emphasis added).  The statute does not limit the definition of “crime 

victim” to a person harmed as a result of “the federal offense,” or “the offense of 

conviction.”  Indeed, section 3771(d)(3) allows crime victims to assert their rights 

even where no prosecution is currently pending.  Thus, it cannot be that Congress 

intended to limit crime victims’ rights to only those proceedings in which the crime 

has been charged.   

 Indeed, the legislative history demonstrates precisely the opposite legislative 

intent.  In discussing the definition of “crime victim” to include victims of “a 

federal offense,” the sponsor of the legislation explained: “This is an intentionally 

broad definition because all victims of crime deserve to have their rights protected, 

whether or not they are the victim of the count charged.”  150 Cong. Rec. S10912 

(Oct. 9, 2004) (statement of Sen. Kyl) (emphasis added).  This intent is consistent 

with the broader intent of the legislation:  “It is not the intent of this bill that its 

significance be whittled down or marginalized by the courts or the executive 

branch.   This legislation is meant to correct, not continue, the legacy of the poor 

treatment of crime victims in the criminal process.”  Id. at S10911.1   
                                                 
1 This intent must be kept in mind in reading the language in subsection (b), relied 
upon by defendant, that crime victims’ rights apply “in any court proceeding 
involving an offense against a crime victim.”  To be squared with the legislative 
intent to protect all crime victims, whether or not they are the victims of the count 
charged, this language cannot be read to mean that crime victims’ rights are limited 
to those proceedings in which the offense against the crime victim has been 
charged.  Rather, it must be construed – consistently with its use of the broad terms 
“any” proceeding “involving” “an” offense against a crime victim – to confer rights 
with respect to any proceeding at which an offense against a crime victim is 
involved.  As discussed below, the sentencing at issue here certainly “involves” the 
offenses committed against these victims, as defendant himself has put these 
offenses directly in issue by claiming to have led a “law-abiding life.” 
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 Consistent with this legislative intent, the Ninth Circuit has held that “[t]he 

definition of a ‘victim’ under the CVRA is not limited to the person against whom a 

crime was actually perpetrated.”  In re Mikhel, 453 F.3d 1137, 1139 n.2 (9th Cir. 

2006).  Moreover, the Ninth Circuit, reviewing the legislative history, has 

recognized the legislative intent to “make crime victims full participants in the 

criminal justice system.”  Kenna  v. U.S. Dist. Ct., 435 F.3d 1011, 1016 (9th Cir. 

2006).  The court also noted Senator Kyl’s comments that the statutory language 

“not be an excuse for minimizing the victim’s opportunity to be heard.”  Id. at 

1015.   

 As defendant acknowledges, no Ninth Circuit authority holds that “crime 

victims” are limited to the victims of the crime charged.  Defendant and the 

government instead point to out-of-circuit authority they claim supports this 

proposition.  First, this authority is not binding on this Court, and even assuming it 

did support the parties’ interpretation of the CVRA, such interpretation would be 

flatly inconsistent with legislative intent and the Ninth Circuit authority recognizing 

that intent, as discussed above.   

 In any event, none of the cases cited in fact holds that “crime victims” under 

the CVRA includes only victims of the crime charged.  Rather, each of the cases 

addresses the different issue of harms that are too attenuated to be considered 

“proximately caused” by the offenses committed by the defendant.  For example, in 

In re McNulty, 597 F.3d 344 (6th Cir. 2010), the principal case relied on by the 

parties, the issue was whether an employee who was fired and blackballed from 

employment for refusing to participate in an antitrust conspiracy was a “crime 

victim.”  The court held that the employee was not a “crime victim” under the 

CVRA because firing and blackballing were only civil, not criminal, harms and 

were only tangentially linked to the defendant employer’s criminal conduct of 

conspiracy and restraint of interstate commerce.  Id. at 351-52.  Accord In re 

Rendon Galvis, 564 F.3d 170, 175 (2d Cir. 2009) (insufficient nexus between 
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murder and defendant’s crime of drug trafficking); In re Antrobus, 519 F.3d 1123, 

1125-26 (10th Cir. 2008) (murder not proximately caused by defendant’s crime of 

supplying handgun to juvenile); United States v. Sharp, 463 F. Supp. 2d 556, 565-

67 (E.D. Va. 2006) (insufficient causal link between abuse by user of marijuana and 

defendant’s conduct in conspiring to distribute marijuana). 

 Moreover, while the government cites United States v. Turner, 367 F. Supp. 

2d 319 (E.D.N.Y. 2005), there the court ultimately concluded that ambiguity over 

whether the CVRA applies to victims of uncharged conduct counsels erring on the 

side of caution.  Id. at 326-27.  The court explained that “it is important to avoid the 

pitfall of seeking to determine who is ‘actually’ a victim as a threshold for 

safeguarding the rights set forth in § 3771.”  Id. at 327 (citation omitted).  The court 

went on to explain that it would follow “an inclusive approach” and would presume 

that any person who the government asserts or who self-identifies as having been 

“harmed by conduct attributed to a defendant . . . enjoys all of the procedural and 

substantive rights set forth in § 3771.”  Id. 

 Here, Victim-Interveners have identified themselves as individuals who have 

been harmed by the conduct of defendant McMahan or defendant Zuckerman or 

both.  Several of the victims have evidence that they were directly defrauded by 

defendant McMahan in violation of federal law.  Moreover, the victims can also 

testify to the fact that defendant McMahan has been acting at the direction of 

defendant Zuckerman, supporting aider-and-abettor or co-conspirator criminal 

liability on the part of defendant McMahan for defendant Zuckerman’s further acts 

of deception and intimidation. See 18 U.S.C. §§ 2, 371.  Because these individuals 

are victims of federal offenses, they are “crime victims” and must be afforded the 

rights granted in the CVRA, including the right to be heard at the upcoming 

sentencing of defendant McMahan at which his continuing criminal conduct is 

directly in issue. 
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B. Even Apart from the Applicability of the CVRA, this Court Has 

Discretion to and Should Consider Evidence from Victim-Interveners, 

Which Is Highly Relevant to the Court’s Sentencing Determination 

 Even if Victim-Interveners were not crime victims for purposes of the 

CVRA, this Court should consider the evidence they wish to present pursuant to its 

wide sentencing discretion.  It is well established that a “district court may consider 

a wide variety of information at sentencing that could not otherwise be considered 

at trial, see 18 U.S.C. § 3661, and is not bound by the rules of evidence, see Fed. R. 

Evid. 1101(d)(3).”  United States v. Vanderwerfhorst, 576 F.3d 929, 935 (9th Cir. 

2009).  Indeed, 18 U.S.C. § 3661 makes clear that “[n]o limitation shall be placed 

on the information concerning the background, character, and conduct of a person 

convicted of an offense which a court of the United States may receive and consider 

for the purpose of imposing an appropriate sentence.”  Likewise, the Sentencing 

Guidelines provide that “the court may consider relevant information without 

regard to its admissibility under the rules of evidence applicable at trial, provided 

that the information has sufficient indicia of reliability to support its probable 

accuracy.”  U.S.S.G. § 6A1.3(a) (policy statement).    

 Thus, “[a] sentencing judge ‘may appropriately conduct an inquiry broad in 

scope, largely unlimited as to the kind of information he may consider, or the 

source from which it may come.’ ”  Vanderwerfhorst, 576 F.3d at 935 (quoting 

Nichols v. United States, 511 U.S. 738, 747 (1994), and United States v. Tucker, 

404 U.S. 443, 446 (1972)).  Indeed, the Ninth Circuit has expressly held that 

“’[h]earsay evidence of unproved criminal activity not passed on by a court,’ for 

example, ‘may be considered in sentencing.’”  Id. (quoting Farrow v. United States, 

580 F.2d 1339, 1360 (9th Cir.1978)).   

 The Eighth Circuit’s recent decision in United States v. Ortiz, 636 F.3d 389, 

393-94 (8th Cir. 2011), is instructive.  There, the district court permitted victims to 

testify at sentencing about the total losses they suffered, overruling the defendant’s 
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objection that the victims’ testimony should be limited to the scope of the offense.  

Id. at 393.  The Eighth Circuit affirmed, holding that the district court was not 

limited to hearing only crime victims’ testimony that was within the scope of the 

offense, given the district court’s authority to conduct an inquiry “broad in scope” 

that would aid the court in determining whether to vary from the guidelines.  Id. at 

393-94.  

 Here, as this Court has already observed, evidence that defendants have been 

engaged in further criminal activity while on pretrial release would certainly aid the 

court in evaluating the background, character, and conduct of the defendants and, 

specifically, in determining whether to vary from the guidelines.  Defendant 

McMahan has put this issue directly before the Court, seeking a downward variance 

based on having led a law-abiding life.  At the previous hearing on this matter, the 

Court was understandably “baffled” as to how it could not consider such evidence 

of further criminal activity, as it bears directly on this issue.  (RT 50.) 

 The parties offer no real response to the Court’s well-founded question, 

except to complain that the Victim-Interveners have provided only hearsay and not 

admissible evidence.  First, under all the authorities cited above, that is irrelevant, 

since the Court is not limited in the information it can receive and can consider 

even hearsay and otherwise inadmissible evidence at sentencing.  In any event, the 

argument puts the cart before the horse.  At this juncture, Victim-Interveners are 

simply seeking the opportunity to be heard.  If the Court wishes to proceed by way 

of an evidentiary hearing, following the Rules of Evidence, Victim-Interveners are 

willing to testify under oath at such a hearing, thereby providing admissible non-

hearsay evidence.  Further, if it would aid the Court, Victim-Interveners are also 

willing to submit written statements or sworn declarations in advance of the 

sentencing hearing.2   
                                                 
2 In so doing, however, Victim-Interveners do not waive their right to be heard 
orally at the sentencing hearing.  See Kenna, 435 F.3d at 1014-16 (right to be heard 
under CVRA includes right to address court orally and is not satisfied by 
acceptance of written statements). 
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III. CONCLUSION 

 For the foregoing reasons and the reasons set forth in their original motion, 

Victim-Interveners request that the Court grant their motion to intervene and be 

heard. 

Dated: November 2, 2011 

 
 
 

  /s/Becky Walker James                                      
Becky Walker James  
LAW OFFICES OF BECKY WALKER JAMES 

 

Counsel for Victim-Interveners 
VINCE ANDRICH, DON ASPINAL, SCOTT 
CONNELLY, JEFF CORBETT, CHARLENE 
EGLAND, JERRY GILBERT, RACHEL GREEN, 
KEITH LEWIS, DARREN MEADE, GLENN 
PUIT, MICHAEL ROBERTS, and MARK 
WARNER 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

 
 
UNITED STATES OF AMERICA,  
 

  Plaintiff, 

 vs. 

 
KIRK MCMAHAN,  

  Defendant. 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No.: SACR 07-00249-CJC 
 
 
 
 
 
ORDER DENYING ALLEGED 
VICTIM-INTERVENERS’ MOTION 
TO INTERVENE AND BE HEARD AT 
DEFENDANT’S SENTENCING 
HEARING 

 

INTRODUCTION & BACKGROUND 

 

 On October 26, 2011, alleged victim-interveners Vince Andrich, Don Aspinal, 

Scott Connelly, Jeff Corbett, Charlene Egland, Jeffrey Gilbert, Darren Meade, Glenn 

Puit, Michael Roberts, and Mark Warner (collectively “interveners”) filed a motion to 

intervene and be heard at a second sentencing hearing for Defendant Kirk McMahan 
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pursuant to the Crime Victim’s Rights Act, 18 U.S.C. § 3771(a)(7) (“CVRA”).1  On 

January 31, 2008, Mr. McMahan pled guilty to one count of mail fraud pursuant to 18 

U.S.C. § 1341.  After a series of continuances, the Court held a sentencing hearing on 

August 29, 2011.  At this hearing, two of the interveners asserted that Mr. McMahan had 

committed additional Federal offenses in the time between his plea and the scheduled 

sentencing hearing.  Based on these statements, the Court requested that the government 

investigate and present evidence regarding Mr. McMahan’s post-plea conduct at a second 

sentencing hearing scheduled for October 31, 2011.  The government investigated the 

allegations and decided neither to bring charges for these alleged offenses nor to present 

evidence about them at the second sentencing hearing in this case.  In response, on 

October 26, 2011, the interveners filed the present motion.  They asserted a right to be 

heard at the second sentencing hearing under the CVRA, that the hearing be postponed to 

allow them time to gather evidence to present regarding their assertions, and finally that 

Mr. McMahan’s codefendant’s conduct also be considered at this hearing for purposes of 

his sentencing.  The Court, on its own motion, continued the second sentencing hearing 

to December 5, 2011, to resolve the interveners’ motion.  For the reasons set forth below, 

the Court DENIES the interveners’ motion.             

 

ANALYSIS 

 

 Under the CVRA, a “crime victim” has “[t]he right to be reasonably heard at any 

public proceeding in the district court involving release, plea, sentencing, or any parole 

proceeding.”  18 U.S.C. § 3771(a)(7).  The statute defines a “crime victim” as “a person 

directly and proximately harmed as a result of the commission of a Federal offense or an 

offense in the District of Columbia.”  Id. § 3771(e).  At issue here is whether, at 

sentencing, the “Federal offense” must be one for which the defendant has been 

                                                           
1  Having read and considered the papers presented by the parties, the Court finds this matter appropriate 
for disposition without a hearing.  See FED. R. CIV. P. 78; LOCAL RULE 7-15.   
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convicted or to which he or she has pled, or whether the statute permits a person to be 

heard if he or she asserts rights as a victim of an unrelated, uncharged, unproven Federal 

offense allegedly committed by the defendant.   

  

 This issue appears to be one of first impression, not only in the Ninth Circuit, but 

for all courts.  The case in this circuit interpreting the definition of “crime victim” under 

the CVRA centered on whether victims of the offense were only those against who the 

crime was perpetrated, or whether family members, legal guardians, or representatives of 

the estate of a murder victim could be deemed “crime victims.”  See In re Mikhel, 453 

F.3d 1137, 1139 n.2 (9th Cir. 2006).  This case did not need to address whether offenses 

other than those for which a defendant has neither been charged nor convicted were 

covered by the CVRA “crime victim” definition.  Although other circuit and district 

courts have addressed the definition of “crime victim,” none have had this particular issue 

before them.  None of the cases in other circuits and districts involved individuals 

seeking to enforce rights under the CVRA based on their status as victims of alleged 

crimes unrelated to the conviction offense.  Instead, the interveners in these cases sought 

to connect the harm they suffered to the conviction offense for which the defendant was 

being sentenced.  See United States v. McNulty, 597 F.3d 344 (6th Cir. 2010) (holding 

that an intervener was not directly and proximately harmed by the convicted offense of 

antitrust conspiracy where he was fired for refusing to participate in the conspiracy); In re 

Galvis, 564 F.3d 170 (2d Cir. 2009) (holding that the connection between a murder 

victim’s death at the hands of a Columbian paramilitary organization in which the 

defendant was a commander, and the defendant’s conviction offense of conspiring to 

import cocaine as part of that organization was too attenuated for the victim’s mother to 

qualify as a crime victim because her son’s death had not been shown to be related to the 

drug trafficking); In re Antrobus, 519 F.3d 1123 (10th Cir. 2008) (holding that the 

connection between an individual’s murder and the defendant gun dealer’s conviction 

offense of illegal transfer of a hand gun was too attenuated to find that the defendant’s 
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offense proximately caused the death); United States v. Sharp, 463 F. Supp. 2d 556 (E.D. 

Va. 2006) (holding that the defendant’s offense of conviction was not the proximate 

cause of domestic violence by one of the dealer’s customers to grant the domestic 

violence victim the right to be heard under the CVRA).  These courts were, thus, required 

to determine whether an individual was “directly and proximately harmed” by the 

conviction offense.  None of these courts were required to consider whether harm was 

caused by an offense other than that of conviction.  They, thus, did not reach the question 

before this Court: May a person invoke the right to be heard at sentencing if he or she has 

been harmed by an unrelated offense for which the defendant has not been tried, charged, 

or convicted? 

 

In McNulty, the court did state in dicta that “for purposes of the CVRA definition 

of ‘crime victim,’ the only material federal offenses are those for which there is a 

conviction or plea.”  See McNulty, 597 F.3d at 352 n.9.  However, the court provided no 

reasoning to support this assertion, and the cases cited interpret the definition under the 

Victim and Witness Protection Act, 18 U.S.C. § 3663, which, like the Mandatory Victims 

Restitution Act, 18 U.S.C. § 3663A, is worded differently than the CVRA.  Similarly, for 

a pre-conviction interpretation of the definition of crime victim, one court, concerned 

with preserving the presumption of innocence in interpreting the CVRA interpreted the 

phrase as follows: The “definition on § 3771(e) . . . include[s] any person who would be 

considered a ‘crime victim’ if the government were to establish the truth of the factual 

allegations in its charging instrument.”  United States v. Turner, 367 F. Supp. 2d 319 

(E.D.N.Y. 2005).  Both of these cases indicate that the statute refers to the conviction 

offense, not any alleged Federal offense.  But see 150 Cong. Rec. S10912 (Oct. 9, 2004) 

(statement of Sen. Kyl) (“This is an intentionally broad definition because all victims of 

crime deserve to have their rights protected, whether or not they are the victim of the 

count charged.”).     
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   The Supreme Court has held that the canons of construction “are not mandatory 

rules,” but rather “guides ‘that need not be conclusive.’”  Chickasaw Nation v. United 

States, 534 U.S. 84, 94 (2001) (quoting Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 

115 (2001)).  The “first step in interpreting a statute is to determine whether the language 

at issue has a plain and unambiguous meaning with regard to the particular dispute in the 

case.”  Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997) (citing United States v. Ron 

Pair Enters., Inc., 489 U.S. 235, 240 (1989)).  To determine whether a statute is 

ambiguous courts look to “the language itself, the specific context in which that language 

is used, and the broader context of the statute as a whole.”  Id. at 341 (citing Estate of 

Cowart v. Nicklos Drilling Co., 505 U.S. 469, 477 (1992)).  The statute should be read as 

a whole, “since the meaning of statutory language, plain or not, depends on context.”  

King v. St. Vincent’s Hosp., 502 U.S. 215 (1991).  The Supreme Court has also held that 

“when deciding which of two plausible statutory constructions to adopt, a court must 

consider the necessary consequences of its choice.  If one of them would raise a multitude 

of constitutional problems, the other should prevail—whether or not those constitutional 

problems pertain to the particular litigant before the [c]ourt.”  Clark v. Martinez, 543 U.S. 

371, 380–81 (2005). 

  

 Here, the interpretation of the CVRA definition of a crime victim suggested by the 

interveners would “raise a multitude of constitutional problems.”  Id.  The Sixth 

Amendment requires that “[i]n all criminal prosecutions, the accused shall enjoy the right 

to a speedy and public trial, by an impartial jury of the State and district wherein the 

crime shall have been committed, . . . to be informed of the nature and cause of the 

accusation; to be confronted with the witnesses against him; to have compulsory process 

for obtaining witnesses in his favor, and to have the [a]ssistance of [c]ounsel for his 

defence.”  U.S. CONST. amend. VI.  The criminal proceeding envisioned by the 

interveners meets almost none of these constitutional requirements.  Mr. McMahan 

would not be charged by indictment, and he would not be provided with an advance 
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opportunity to know the charges.  The criminal allegations would be presented and 

prosecuted by private citizens, not the government.  The weight of the evidence would be 

evaluated by a judge and not a jury.  Mr. McMahan would not even be entitled to cross-

examine the interveners because “a defendant has no due process right to cross examine 

witnesses who supply information relied on in sentencing.”  Farrow v. U.S., 580 F.2d 

1339, 1353 n.25 (9th Cir. 1978).  Finally, the evidence presented would not be required to 

comply with the rules of evidence at trial, and Mr. McMahan would be subject to a lower 

burden of proof; this evidence would be evaluated under a clear and convincing evidence 

or preponderance of the evidence standard, rather than proof beyond a reasonable doubt.  

See United States v. Bonilla-Montenegro, 331 F.3d 1047, 1049–50 (9th Cir. 2003) 

(quoting United States v. Jordan, 256 F.3d 922, 927 (9th Cir. 2001) (“‘[D]ue process is 

generally satisfied by using  a preponderance of the evidence standard to prove 

sentencing factors that are set forth in the [United States Sentencing Guidelines].’  

However, when a sentencing factor has an extremely disproportionate effect on the 

sentence, the government must prove the sentencing enhancement by clear and 

convincing evidence.” (internal citations omitted)); U.S. v. Berger, 587 F.3d 1038, 1047 

(9th Cir. 2009) (citing United States v. Moreland, 509 F.3d 1201, 1220 (9th Cir. 2007) ( 

“A district court typically uses a preponderance of the evidence standard when finding 

facts pertinent to sentencing.”).  Simply put, increasing Mr. McMahan’s sentence based 

upon the procedure and evidence proposed by the interveners would be constitutionally 

improper and would be a flagrant violation of Mr. McMahan’s due process rights.  

Consequently, the Court will not permit the interveners to be heard at the second 

sentencing or to present any evidence of any criminal wrongdoing on Mr. McMahan’s 

part unrelated to the crime of conviction.2   

                                                           
2  Nor will the Court, as the interveners have suggested in their reply, exercise discretion to hear their 
proffered evidence.  First, the conduct alleged is not “relevant conduct” under the Sentencing 
Guidelines, because it is not conduct “that occurred during the commission of the offense of conviction, 
in preparation for that offense, or in the course of attempting to avoid detection or responsibility for that 
offense.”  U.S. SENTENCING GUIDELINES MANUAL § 1B1.3 (2010).  Second, considering this evidence 
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CONCLUSION 

 

For the foregoing reasons, the alleged victim-interveners’ motion to intervene and 

be heard is DENIED.   

 

 

 DATED: November 16, 2011 

       __________________________________ 

        CORMAC J. CARNEY 

       UNITED STATES DISTRICT JUDGE 

                                                                                                                                                                                                         

through an exercise of discretion, rather than through the CVRA, would still give rise to the same 
constitutional issues.     
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MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

LAW OFFICES OF BECKY WALKER JAMES
BECKY WALKER JAMES (CA Bar # 151419) 
1990 South Bundy Drive, Suite 705 
Los Angeles, California 90025 
Telephone: (310) 492-5104 
Facsimile: (310) 492-5026 
E-mail:  becky@walkerjameslaw.com
 
Counsel for Victim-Interveners  
VINCE ANDRICH, DON ASPINAL, 
SCOTT CONNELLY, JEFF CORBETT,  
CHARLENE EGLAND, JERRY GILBERT,  
IRA GILMER, RACHEL GREEN, KEITH LEWIS,  
DARREN MEADE, LEE PATIN, GLENN PUIT,  
ANTHONY ROBERTS, MICHAEL ROBERTS,  
MARK WARNER, and JIM ZASLAW 

 
 

UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

 
UNITED STATES OF AMERICA,

                              Plaintiff, 

v. 

KIRK MCMAHAN, 

                              Defendant. 

VINCE ANDRICH, DON 
ASPINAL, SCOTT CONNELLY, 
JEFF CORBETT, CHARLENE 
EGLAND, JERRY GILBERT, IRA 
GILMER, RACHEL GREEN, 
KEITH LEWIS, DARREN MEADE, 
LEE PATIN, GLENN PUIT, 
ANTHONY ROBERTS, MICHAEL 
ROBERTS, MARK WARNER, and 
JIM ZASLAW, 
 
                            Victim-Interveners.

Case No.  SACR 07-249-CJC

MOTION TO RECONSIDER ORDER 
DENYING MOTION BY VICTIMS 
TO INTERVENE AND BE HEARD 
AT SENTENCING, AND FOR 
ADDITION OF VICTIMS; 
DECLARATIONS OF RICHARD 
KINCAID, LEE PATIN, KEITH 
LEWIS, CHARLENE EGLAND, 
JERRY GILBERT, JEFF CORBETT, 
AND DARREN MEADE; EXHIBITS 

 
 
Sentencing Date: December 5, 2011 
Time:  3:00 p.m. 
 
Courtroom: 9B, Santa Ana Courthouse 
Hon. Cormac. J. Carney, United States 
District Judge 
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 2
MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

 On November 16, 2011, this Court denied Victim-Interveners’ motion to be 

heard at sentencing and for other relief.  Victim-Interveners respectfully move for 

reconsideration of the Court’s order.   

First, Victim-Interveners request reconsideration to address the constitutional 

concerns raised by the Court, which were not addressed by the parties in their 

briefing.  Contrary to the Court’s concerns, the law is clear that consideration of 

evidence of further uncharged criminal activity by the defendant between plea and 

sentencing, such as that proffered here, is entirely permissible and does not in any 

way impinge on the defendant’s due process rights.   

Second, because the description of the criminal conduct at issue was 

admittedly general in Victim-Interveners’ original motion, Victim-Interveners 

realize that the close connection between the crime of conviction and the specific 

evidence the victims would offer may not have been clear to the Court.  Based on 

ongoing investigation, it is now clear that the conduct at issue here is not, as the 

Court apparently was led to believe, “unrelated” to the crime of conviction.  In fact, 

as set forth in the attached declarations and exhibits which explain in greater detail 

the evidence proffered by Victim-Interveners, defendant’s conduct is in reality a 

continuation of the same fraudulent conduct targeting small businesses seeking 

financing that gave rise to defendant’s conviction. 

Finally, while the further criminal activity certainly could be the subject of 

further prosecution, it is neither necessary nor sufficient to rely on the government 

to investigate and bring charges and otherwise to ignore the evidence of such 

activity.  That the government has shown no interest in pursuing further charges 

does not mean that the public does not have an interest in having this relevant 

evidence properly considered at sentencing.  It is precisely this public concern that 

is behind the Crime Victims’ Rights Act and warrants the Court allowing the 

victims’ voices to be heard.1 
                                                 
1   Local Rule 7-18 allows for motions for reconsideration to address “(a) a material difference in 

Case 8:07-cr-00249-CJC   Document 63    Filed 11/22/11   Page 2 of 10   Page ID #:380

000137

Case: 11-73630     11/29/2011     ID: 7982199     DktEntry: 1-4     Page: 32 of 93



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 3
MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

I. Allowing Victim-Interveners To Be Heard at Sentencing Does Not Raise 

Constitutional Problems  

This Court recognized that it is a question of first impression whether the 

Crime Victims’ Rights Act applies to victims of further uncharged criminal conduct 

that goes beyond the crime of conviction.  In holding that it does not, the Court 

relied on the premise that to interpret the Act to include such victims would “raise a 

multitude of constitutional problems.”  (Order at 5 (quoting Clark v. Martinez, 543 

U.S. 371, 380-81 (2005).)  Specifically, the Court expressed the concern that to 

consider Victim-Interveners’ evidence at sentencing would deprive defendant of his 

Sixth Amendment and due process rights because it would not be subject to the 

same constitutional protections as would apply if the conduct were charged as new 

offenses.  (Order at 5-6.) 

The Court’s constitutional concerns about consideration of defendant’s 

further criminal activity at sentencing are unfounded.  The Supreme Court has long 

made clear that the constitutional constraints placed on the adjudication of guilt do 

not apply to sentencing determinations, but rather the sentencing judge has “wide 

discretion” to consider evidence to determine the appropriate punishment within the 

bounds fixed by law.  See, e.g., Williams v. New York, 337 U.S. 961, (1949) (“In 

determining whether a defendant shall receive a one-year minimum or a twenty-

year maximum sentence, we do not think the Federal Constitution restricts the view 

of the sentencing judge to the information received in open court.  The due-process 

clause should not be treated as a device for freezing the evidential procedure of 
                                                                                                                                                               
fact or law from that presented to the Court before such decision that in the exercise of reasonable 
diligence could not have been known to the party moving for reconsideration at the time of such 
decision, or (b) the emergence of new material facts or a change of law occurring after the time of 
such decision, or (c) a manifest showing of a failure to consider material facts presented to the 
Court before such decision.  Here, because the Court based its decision on constitutional concerns 
not briefed by the parties, Victim-Interveners did not have an opportunity to respond to those 
concerns in the original briefing.  Moreover, as was noted in Victim-Interveners’ motion, the 
investigation of their claims has been ongoing, and more facts regarding the connection between 
the defendant’s post-plea conduct and the crime of conviction have emerged since the time of the 
original briefing. 
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 4
MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

sentencing in the mold of trial procedure.”).  As the Ninth Circuit recently 

explained, “[t]he Sixth Amendment guarantees that a conviction must rest ‘upon a 

jury determination that the defendant is guilty of every element of the crime with 

which he is charged.’  As the Supreme Court has made clear, however, once there is 

a conviction, the sentencing judge is possessed of extraordinarily broad powers to 

find the facts that will drive the sentence.”  United States v. Fitch, 659 F.3d 788, 

794 (9th Cir. Sept. 23, 2011) (citation omitted).  While the Sixth Amendment does 

require a jury determination beyond a reasonable doubt of “any fact that increases 

the penalty for a crime beyond the prescribed statutory maximum,” Apprendi v. 

New Jersey, 530 U.S. 466, 489 (2000), the Sixth Amendment imposes no similar 

constraint on facts found in applying the now-advisory Sentencing Guidelines, 

United States v. Booker, 543 U.S. 220, 233 (2005) (“We have never doubted the 

authority of a judge to exercise broad discretion in imposing a sentence within a 

statutory range.”). 

Applying these principles, both the Supreme Court and the Ninth Circuit 

have upheld sentencing judges’ consideration of uncharged criminal conduct at 

sentencing.  In Williams, the Court upheld the sentencing judge’s consideration of 

30 uncharged burglaries in sentencing a murder defendant.  And in Fitch, the Ninth 

Circuit held that the district court properly considered facts evidencing that a fraud 

defendant had killed his wife, even though the defendant had never been charged 

with the murder.  See also United States v. Watts, 519 U.S. 148 (1997) (court may 

consider even acquitted conduct at sentencing); United States v. Mezas de Jesus, 

217 F.3d 638, 642-44 (9th Cir. 2000) (court could properly consider uncharged 

kidnapping, though disproportionate effect of sentencing enhancement based on 

kidnapping required proof by clear and convincing evidence). 

The Ninth Circuit has also made clear that the sentencing court may consider 

post-offense criminal conduct while on release pending sentencing.  In United 

States v. Myers, 41 F.3d 531, 532-34 (9th Cir. 1994), the court held that in a fraud 
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 5
MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

case, the defendant’s post-plea commission of additional fraud was properly 

considered in imposing an upward departure.  In so holding, the Ninth Circuit 

joined every other circuit to have addressed the issue.  Id. at 533.  Indeed, as the 

court explained, the defendant’s post-offense criminal conduct “constitutes the 

strongest possible evidence of a likelihood that she will continue to commit similar 

crimes in the future.”  Id. at 534. 

Further, in United States v. Mara, 523 F. 3d 1036 (9th Cir. 2008), the Ninth 

Circuit held that unrelated, uncharged criminal conduct following a guilty plea may 

properly be considered at sentencing.  There, the defendant was involved in a 

physical altercation in jail while awaiting sentencing.  The Ninth Circuit, again 

joining the overwhelming majority of circuits to have considered the issue, held 

that this post-offense conduct was properly considered in deciding not to grant a 

sentencing reduction for acceptance of responsibility.  Id.at 1039.  The court also 

rejected the defendant’s challenge that the information regarding the jailhouse 

incident was only hearsay contained in a police report.  Noting the general rule that 

relevant information may be considered at sentencing without regard to the rules of 

evidence, the court held that the statements in the police report were sufficiently 

corroborated to provide the requisite indicia of reliability.  Id. 

Here, for the same reasons, evidence of further criminal activity by defendant 

is both properly considered and highly relevant at defendant’s sentencing.  It is not 

constitutionally required that this activity be charged, nor that it be related to the 

offense of conviction (though, as discussed below, the conduct here is certainly 

related to the offense of conviction).  It is also not required that the evidence be 

admissible under the Rules of Evidence or otherwise subject to trial procedure 

(though the victims here are submitting sworn declarations and are willing to 

appear at an evidentiary hearing).  Thus, purported constitutional concerns cannot 

justify interpreting the Crime Victims’ Rights Act to exclude victims of federal 

offenses simply because they were not the victims of the particular acts alleged in 
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 6
MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

the indictment.  As discussed in Victim-Interveners’ motion and reply, the language 

and legislative history of the Crime Victims’ Rights Act support an interpretation 

that would include these victims, and there simply are no countervailing 

constitutional concerns that would outweigh this expressed legislative intent. 

Moreover, while the Court dismissed Victim-Interveners’ argument that it 

could consider this evidence in its exercise of discretion even apart from the Crime 

Victims’ Rights Act, the Court in fact does have wide discretion to consider this 

evidence, and to do so raises no constitutional concerns for all the same reasons 

discussed above.  The Court notes that U.S.S.G. § 1B1.3 limits “relevant conduct” 

to acts that occurred during, in preparation for, or to avoid detection or 

responsibility for the crime of conviction.  However, this provision is only for the 

purpose of applying certain sentencing adjustments under the Guidelines.  The next 

provision makes clear that in determining a point within the range or whether to 

depart from the Guidelines, “the court may consider, without limitation, any 

information concerning the background, character and conduct of the defendant, 

unless otherwise prohibited by law.”  U.S.S.G. § 1B1.4.  Here, regardless of 

whether the victims’ evidence would result in an adjustment under the Guidelines, 

it is certainly relevant and properly considered by the Court in determining what 

sentence to ultimately impose.  Indeed, such evidence is highly relevant here to 

rebut an assertion apparently made by defendant that he is entitled to a downward 

variance based on having led a law-abiding life since his guilty plea.  It would be a 

strange perversion of justice to allow a defendant to make such an assertion but 

disallow the relevant evidence that would rebut it. 

II. The Further Criminal Activity Here Is Related to, and Even a Continuation 

of, the Offense Conduct 

 At several points, the Court characterized the post-offense conduct here as 

“unrelated” to the crime of conviction.  (Order at 3, 6.)  While Victim-Interveners’ 

motion may have erroneously suggested such a lack of relationship, in fact, the 
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 7
MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

evidence the victims would present here is not “unrelated” to the fraud scheme that 

gave rise to defendant’s conviction, but actually represented a continuation of the 

same fraudulent conduct, involving the same players, the same type of small-

business financing operation, and the same use of false representations in a 

nationwide scheme to make money.  While, as set forth above, the victims’ 

evidence of further criminal activity would be properly considered by the Court 

even if it were unrelated to the crime of conviction, the fact that the conduct at issue 

here is closely connected to the underlying offense makes the need to consider this 

evidence all the more compelling.   

 Although the Brickbanc operation was shut down as a result of the 

government’s intervention, defendant continued to work closely with co-defendant 

Zuckerman and others from Brickbanc.  (Declaration of Richard Kincaid ¶¶ 7-10; 

Declaration of Jeff Corbett ¶¶ 14-15.)  Both McMahan and Zuckerman used aliases 

in an obvious effort to conceal their connection to the Brickbanc scheme.  

(Declaration of Richard Kincaid ¶¶  5, 8; Declaration of Jeff Corbett ¶¶ 4-5.)  

Zuckerman became a partner in “Mercury Ventures,” and through that entity 

established various entities he also controlled, including “The X Banker.”  

(Declaration of Richard Kincaid ¶ 6.)  Mercury Ventures, like Brickbanc, engaged 

in small business financing and funding; Zuckerman and others associated with the 

Mercury Ventures entities fraudulently represented that they would secure 

significant investor funding for new companies when in fact little or no money was 

actually invested in those companies.  (Declaration of Richard Kincaid ¶ 5; 

Declaration of Jeff Corbett ¶¶ 7-8, 16-17.) 

 Defendant McMahan ran The X Banker at Zuckerman’s direction.  

(Declaration of Richard Kincaid ¶ 11; Declaration of Jeff Corbett ¶¶ 10, 15.)  Just 

as with Brickbanc, The X Banker targeted small business owners, offering business 

credit services.  (Id.)  Significantly, one of the offerings of The X Banker, was the 

offer of equipment leases – the core of the Brickbanc scheme.  (Id.; Exhibit 5.)   

Case 8:07-cr-00249-CJC   Document 63    Filed 11/22/11   Page 7 of 10   Page ID #:385

000142

Case: 11-73630     11/29/2011     ID: 7982199     DktEntry: 1-4     Page: 37 of 93



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 8
MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

 Numerous victims have reported being victims of fraudulent representations 

by The X Banker.  (See Declarations of Richard Kincaid, Charlene Egland, Jerry 

Gilbert, Keith Lewis, and Lee Patin.)  These victims were told that The X Banker 

would provide business loans and credit building services, and were offered a 100 

percent money-back guarantee if they did not obtain at least $100,000 in business 

credit.  (Declaration of Richard Kincaid ¶ 12; Declaration of Lee Patin ¶¶ 2-3; 

Declaration of Charlene Egland ¶ 3; Declaration of Jerry Gilbert ¶ 1; Declaration of 

Keith Lewis ¶¶ 2-3; Exhibits 5, 8.)  Each of the victims paid The X Banker money 

for these services and often incurred automatic monthly charges.  (Declaration of 

Richard Kincaid ¶ 12; Declaration of Lee Patin ¶ 6; Declaration of Charlene Egland 

¶ 3; Declaration of Jerry Gilbert ¶ 2.)  The X Banker did not perform the services or 

obtain the financing promised; yet, directly contrary to the money-back guarantee, 

The X Banker refused to refund the victims’ money to them.  (Declaration of Lee 

Patin ¶ 4-5; Declaration of Charlene Egland ¶¶ 3, 6; Declaration of Jerry Gilbert ¶¶ 

3-4; Declaration of Keith Lewis ¶¶ 4-5.)  McMahan was directly involved in these 

fraudulent representations.  (Declaration of Charlene Egland ¶ 3; Declaration of 

Keith Lewis ¶¶ 2, 4; Declaration of Lee Patin ¶ 5; Exhibit 10.) 

 Thus, the evidence the victims seek to introduce is directly relevant to 

defendant’s sentencing for his fraud offense.  Defendant’s continuing involvement 

in fraud surrounding small business financing demonstrates that he has simply 

continued to perpetuate the same fraudulent conduct for which he is being 

sentenced.  This information is properly considered by the Court in evaluating 

defendant’s conduct and character, the need for deterrence, and the need to protect 

the public, and in determining the appropriate sentence.   

III. The Victims Should Not Be Excluded Because of the Government’s Inaction 

Finally, the Court seemed to place significant weight on the fact that the 

government has not elected to present this evidence.  However, the Crime Victims’ 

Rights Acts confers rights on victims, not the government.  Similarly, it is for the 
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MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

Court, not the government, to consider the relevant evidence and determine an 

appropriate sentence.   

Moreover, as discussed in the attached declarations, several of the victims 

have attempted repeatedly to have the government investigate and charge the 

defendants here with their further crimes, but the government has unfortunately 

shown a lack of interest.  (See Declaration of Richard Kincaid ¶¶ 14-16; 

Declaration of Darren Meade ¶¶ 5, 7; Exhibits 11, 12.)  The government has been 

notified repeatedly of the fraudulent activities of Zuckerman and McMahan and 

their association together.  (Declaration of Richard Kincaid ¶¶ 14-16.)  After the 

August 29, 2011 hearing, the government engaged in a perfunctory and even hostile 

“interview” with victim Darren Meade.  (Declaration of Darren Meade ¶ 7.)  And as 

previously noted in Victim-Interveners’ motion, the government was also notified 

of the existence of additional victims.  However, the government elected not to 

further investigate or present any of this evidence to the Court, giving rise to 

Victim-Interveners’ independent request to be heard.2 

The government has, for reasons of its own, elected to align itself with the 

defense in this case, apparently having developed a cooperative – even friendly – 

relationship with the defendants.3  Whatever the government’s interest might be, 

however, members of the public have been harmed by defendant’s conduct.  The 

government’s inattention and even opposition to the victims’ rights, far from 

justifying exclusion of the victims, undermines public confidence in the justice 

system and is precisely the reason the victims should be allowed to be heard. 

 
                                                 
2 Victim-Interveners renew their request to be given access to the under seal filing by the 
government asking the Court not to hold an evidentiary hearing, so that they may properly 
respond. 
3 Court documents reveal that defendant McMahan’s sentencing has been continued numerous 
times due to “ongoing discussions” between him and the government, and defendant 
Zuckerman’s sentencing likewise has been continued due to such ongoing discussions and his 
providing assistance to the government pursuant to his plea agreement.  The relationship has 
apparently become so friendly that at a prior hearing, one of the victims witnessed the prosecutor 
even give defendant Zuckerman a hug.  (Declaration of Jeff Corbett ¶ 18.) 
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MOTION TO RECONSIDER ORDER DENYING MOTION BY VICTIMS TO INTERVENE AND BE 

HEARD AT SENTENCING 
 

IV. Additional Victims Request To Be Included As Victim-Interveners 

 Since the time Victim-Interveners’ motion was filed, several more victims 

have come forward, namely Lee Patin, Anthony Roberts, and Jim Zaslaw.  These 

victims, like the others already named, have relevant information regarding federal 

offenses committed by either defendant McMahan or defendant Zuckerman or both 

in connection with their operation of the group of companies discussed above.  

Therefore, Victim-Interveners request that these victims be added to the group of 

Victim-Interveners for purposes of these proceedings.4     

V. Conclusion 

 For the foregoing reasons and the reasons set forth in Victim-Interveners’ 

motion and reply, Victim-Interveners respectfully request that the Court reconsider 

its previous order and grant their request to be heard at sentencing, and further 

request that the additional victims identified above be added to the group of Victim-

Interveners. 

Dated: November 22, 2011 

 
 
 

     /s/Becky Walker James                                  
Becky Walker James  
LAW OFFICES OF BECKY WALKER JAMES 

 

Counsel for Victim-Interveners 
VINCE ANDRICH, DON ASPINAL, SCOTT 
CONNELLY, JEFF CORBETT, CHARLENE 
EGLAND, JERRY GILBERT, IRA GILMER, 
RACHEL GREEN, KEITH LEWIS, DARREN 
MEADE, LEE PATIN, GLENN PUIT, 
ANTHONY ROBERTS, MICHAEL ROBERTS, 
MARK WARNER, and JIM ZASLAW 

 
 

                                                 
4 While the large number of victims from across the country is indicative of the scope of the 
defendants’ criminal conduct, it should be noted that not every one of the Victim-Interveners 
would request to speak or testify at defendant McMahan’s sentencing hearing. 
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Santa Ana, CA 92701
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Email: USACAC.SACriminal@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

11/07/2007 1 INFORMATION filed as to Kirk A McMahan (1) on count 1. Offense occurred in OC.
(cyo) (Entered: 11/15/2007)

11/07/2007 2 CASE SUMMARY filed by AUSA Jennifer Waier as to Defendant Kirk A McMahan;
defendant's Year of Birth: 1976. (cyo) (Entered: 11/15/2007)

11/07/2007 3 MEMORANDUM filed by Plaintiff USA as to Defendant Kirk A McMahan. Re: Judge
Stephen G. Larson. (cyo) (Entered: 11/15/2007)

11/07/2007 4 MEMORANDUM filed by Plaintiff USA as to Defendant Kirk A McMahan. Re:
Magistrate Judge John Charles Rayburn Jr., Jacqueline Chooljian, Patrick J. Walsh,
Jennifer T. Lum, and Jeffrey W. Johnson. (cyo) (Entered: 11/15/2007)

11/07/2007 5 NOTICE of Related Case(s) filed by Plaintiff USA as to Defendant Kirk A McMahan
Related Case(s): SA CR 06-256-CJC. (cyo) (Entered: 11/15/2007)

12/07/2007 13 SEALED DOCUMENT re EXPARTE APPLICATION for Order Sealing Document(ln)
(Entered: 12/27/2007)

12/07/2007 14 SEALED DOCUMENT re SEALING ORDER by Magistrate Judge Arthur Nakazato
(ln) (Entered: 12/27/2007)

12/07/2007 15 SEALED DOCUMENT re PLEA AGREEMENT (ln) (Entered: 12/27/2007)

12/10/2007 6 Summons Returned Executed on 12/10/07 as to Kirk A McMahan (mt) (Entered:
12/12/2007)

12/10/2007 7 MINUTES OF POST-INDICTMENT ARRAIGNMENT: held before Magistrate Judge
Robert N. Block as to Kirk A McMahan (1) Count 1. Defendant arraigned, states true
name: as charged. Attorney: David W Wiechert for Kirk A McMahan, Retd, present.
Defendants first appearance. Bond is ordered in the amount of $10,000.00 Unsecured
Appearance bond. See attached copy of bond. Court orders defendant to report to the
US Marshal's Office forthwith for processing. Detention hearing is held. Defendant
entered not guilty plea to all counts as charged. Case assigned to Judge James V. Selna.
Jury Trial set for 2/5/2008 08:30 AM before Judge James V. Selna. Status Conference
set for 1/28/2008 09:00 AM before Judge James V. Selna. Defendant and counsel are
ordered to appear. Trial estimate: 5 days. Court Smart: CourtSmart. (mt) (Entered:
12/13/2007)

12/10/2007 8 STATEMENT OF CONSTITUTIONAL RIGHTS filed by Defendant Kirk A McMahan
(mt) (Entered: 12/13/2007)
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12/10/2007 9 WAIVER OF INDICTMENT by Defendant Kirk A McMahan before Magistrate Judge
Robert N. Block (mt) (Entered: 12/13/2007)

12/10/2007 10 DESIGNATION AND APPEARANCE OF COUNSEL; filed by David W Wiechert
appearing for Kirk A McMahan (mt) (Entered: 12/13/2007)

12/10/2007 11 BOND AND CONDITIONS OF RELEASE filed as to Defendant Kirk A McMahan
conditions of release: $10,000.00 Unsecured Appearance Bond (see document for
details) approved by Magistrate Judge Robert N. Block. Original bond routed to File.
(mt) (Entered: 12/13/2007)

12/10/2007 12 DECLARATION RE: PASSPORT filed by Defendant Kirk A McMahan, declaring that I
am unable to locate my passport(s). RE: Bond and Conditions (CR-1) 11 . (mt)
(Entered: 12/13/2007)

12/27/2007 16 ORDER RE TRANSFER PURSUANT TO GENERAL ORDER 224 -Related Case-
filed. Related Case No: SACR 06-256 CJC. Case, as to Defendant Kirk A McMahan,
transfered from Judge James V. Selna to Judge Cormac J. Carney for all further
proceedings. The case number will now reflect the initials of the transferee Judge SACR
07-249 CJC.Signed by Judge Cormac J. Carney (jal) (Entered: 12/27/2007)

01/23/2008 17 MINUTES OF IN CHAMBERS ORDER by Judge Cormac J. Carney: Change of Plea
Hearing set for 1/31/2008 at 5:00 PM before Judge Cormac J. Carney. (mu) (Entered:
01/23/2008)

01/31/2008 18 MINUTES OF Change of Plea Hearing held before Judge Cormac J. Carney as to
Defendant Kirk A McMahan. Defendant sworn. The Defendant Kirk A McMahan (1)
pleads GUILTY to Count 1 of the Information. Court questions defendant regarding the
plea. The plea is accepted. The Court ORDERS the preparation of a Presentence
Report. Sentencing set for 10/20/2008 09:00 AM before Judge Cormac J. Carney. Court
vacates jury trial date of 2/5/08. Defendant remains on bond under same terms and
conditions. Court Reporter: Deborah Parker. (mt) (Entered: 02/04/2008)

06/04/2008 19 STIPULATION for Modification of Conditions of Release filed by Defendant Kirk A
McMahan (Attachments: # 1 Proposed Order MODIFYING CONDITIONS OF
RELEASE)(Wiechert, David) (Entered: 06/04/2008)

06/06/2008 20 ORDER MODIFYING CONDITIONS OF RELEASE by Judge Cormac J. Carney as to
Defendant Kirk A McMahan: Defendant pre-trial supervision status will be modified
from intensive to routine supervision. (mt) (Entered: 06/11/2008)

08/28/2008 21 STIPULATION to Continue Sentencing Date from October 20, 2008 to April 6, 2009
filed by Plaintiff USA as to Defendant Kirk A McMahan (Attachments: # 1 Proposed
Order)(Waier, Jennifer) (Entered: 08/28/2008)

08/28/2008 22 ORDER by Judge Cormac J. Carney as to Defendant Kirk A McMahan: continuing
Sentencing Hearing to 4/6/2009 11:00 AM before Judge Cormac J. Carney. (mt)
(Entered: 08/29/2008)

03/02/2009 23 STIPULATION to Continue Sentencing Date from April 6, 2009 to January 4, 2010
filed by Plaintiff USA as to Defendant Kirk A McMahan (Attachments: # 1 Proposed
Order)(Waier, Jennifer) (Entered: 03/02/2009)

03/05/2009 24 ORDER by Judge Cormac J. Carney as to Defendant Kirk A McMahan: continuing
Sentencing Hearing to 1/4/2010 11:00 AM before Judge Cormac J. Carney. (mt)
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(Entered: 03/06/2009)

03/09/2009 25 STIPULATION for Modification of Conditions of Release filed by Defendant Kirk A
McMahan (Attachments: # 1 Proposed Order Modifying Conditions of Release)
(Wiechert, David) (Entered: 03/09/2009)

03/10/2009 26 ORDER MODIFYING CONDITIONS OF RELEASE by Judge Cormac J. Carney as to
Defendant Kirk A McMahan (mt) (Entered: 03/12/2009)

11/18/2009 27 STIPULATION to Continue Sentencing Date from January 4, 2010 to January 3, 2011
filed by Plaintiff USA as to Defendant Kirk A McMahan (Attachments: # 1 Proposed
Order)(Waier, Jennifer) (Entered: 11/18/2009)

11/23/2009 28 ORDER CONTINUING sentencing by Judge Cormac J. Carney as to Defendant Kirk A
McMahan. Sentencing continued to 1/3/2011 09:00 AM before Judge Cormac J.
Carney. (rla) (Entered: 11/24/2009)

06/11/2010 29 STIPULATION for Modification of Conditions of Release filed by Defendant Kirk A
McMahan (Attachments: # 1 Proposed Order)(Wiechert, David) (Entered: 06/11/2010)

06/14/2010 30 ORDER MODIFYING TRAVEL RESTRICTIONS by Judge Cormac J. Carney as to
Defendant Kirk A McMahan: Defendant Kirk A. McMahans travel restrictions are
modified to permit Defendant, upon notice to Pretrial Services, to travel within the
United States. (rla) (Entered: 06/15/2010)

08/12/2010 31 NOTICE of Change of Attorney Information for attorney David W Wiechert counsel
for defendant Kirk McMahan. Changing address to 115 Avenida Miramar, San
Clemente, CA 92672. Filed by defendant Kirk McMahan (Wiechert, David) (Entered:
08/12/2010)

11/09/2010 32 STIPULATION to Continue Sentencing Date from January 3, 2011 to April 4, 2011 filed
by Plaintiff USA as to Defendant Kirk A McMahan (Attachments: # 1 Proposed Order)
(Waier, Jennifer) (Entered: 11/09/2010)

11/12/2010 33 ORDER by Judge Cormac J. Carney as to Defendant Kirk A McMahan: continuing
Sentencing hearing to 4/4/2011 11:00 AM before Judge Cormac J. Carney. (mt)
(Entered: 11/12/2010)

02/04/2011 34 STIPULATION to Continue Sentencing Date from April 4, 2011 to June 27, 2011 filed
by Plaintiff USA as to Defendant Kirk A McMahan (Attachments: # 1 Proposed Order)
(Waier, Jennifer) (Entered: 02/04/2011)

02/07/2011 35 ORDER TO CONTINUE Sentencing by Judge Cormac J. Carney as to Defendant Kirk
A McMahan. Sentencing continued to 6/27/2011 at 09:00 AM before Judge Cormac J.
Carney. (dg) (Entered: 02/08/2011)

06/14/2011 38 STIPULATION to Continue Sentencing Date from June 27, 2011 to August 29, 2011
filed by Plaintiff USA as to Defendant Kirk A McMahan (Attachments: # 1 Proposed
Order)(Waier, Jennifer) (Entered: 06/14/2011)

06/16/2011 39 ORDER TO CONTINUE Sentencing by Judge Cormac J. Carney as to Defendant Kirk
A McMahan. Sentencing continued to 8/29/2011 09:00 AM before Judge Cormac J.
Carney. (dg) (Entered: 06/17/2011)

08/15/2011 40 NOTICE of Manual Filing of Defendant Kirk A. McMahan's Sentencing Memorandum
and Exhibits; Ex Parte Application for Order Permitting Documents to be Filed Under
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Seal; Declaration of David W. Wiechert filed by Defendant Kirk A McMahan
(Attachments: # 1 Certificate of Service)(Wiechert, David) (Entered: 08/15/2011)

08/17/2011 41 ORDER by Judge Cormac J. Carney as to Defendant Kirk A McMahan: Granting
Application to File Under Seal. (mt) (Entered: 08/18/2011)

08/17/2011 42 SEALED DOCUMENT RE: EXPARTE APPLICATION FOR ORDER PERMITTING
DOCUMENTS TO BE FILED UNDER SEAL. Filed by Defendant Kirk A
McMahan(dg) (Entered: 08/18/2011)

08/17/2011 43 SEALED DOCUMENT RE: STATEMENT OF POSITION WITH RESPECT TO
SENTENCING FACTORS AND SENTENCING MEMORANDUM filed by Defendant
Kirk A McMahan (dg) (Entered: 08/18/2011)

08/19/2011 44 NOTICE of Manual Filing of Under Seal Document filed by Plaintiff USA as to
Defendant Kirk A McMahan (Waier, Jennifer) (Entered: 08/19/2011)

08/22/2011 46 **SEALED DOCUMENT** RE: EX PARTE APPLICATION for Order Sealing
Document (ln) (Entered: 08/23/2011)

08/22/2011 47 **SEALED DOCUMENT** RE: ORDER by Judge Cormac J. Carney (ln) (Entered:
08/23/2011)

08/22/2011 48 **SEALED DOCUMENT** RE: UNDER SEAL (ln) (Entered: 08/23/2011)

08/29/2011 49 MINUTES OF SENTENCING Hearing held before Judge Cormac J. Carney as to
Defendant Kirk A McMahan. Court hears oral argument and schedules an evidentiary
hearing regarding post plea conduct for October 31, 2011 at 9:00 a.m. Court Reporter:
Maria Dellaneve. (mt) (Entered: 09/07/2011)

09/08/2011 50 TRANSCRIPT filed as to Defendant Kirk A McMahan for proceedings held on
8/29/2011. Court Reporter/Electronic Court Recorder: Maria Beesley-Dellaneve, phone
number 714-564-9259. Transcript may be viewed at the court public terminal or
purchased through the Court Reporter/Electronic Court Recorder before the deadline
for Release of Transcript Restriction. After that date it may be obtained through
PACER. Notice of Intent to Redact due within 7 days of this date. Redaction Request
due 9/29/2011. Redacted Transcript Deadline set for 10/9/2011. Release of Transcript
Restriction set for 12/7/2011.(dg) (Entered: 09/08/2011)

09/08/2011 51 NOTICE OF FILING TRANSCRIPT filed as to Defendant Kirk A McMahan for
proceedings 8/29/2011 (dg) (Entered: 09/08/2011)

10/21/2011 52 NOTICE of Manual Filing of Under Seal Document filed by Plaintiff USA as to
Defendant Kirk A McMahan (Waier, Jennifer) (Entered: 10/21/2011)

10/24/2011 54 SEALED DOCUMENT RE GOVERNMENT'S EXPARTE MOTION FOR ORDER
SEALING DOCUMENTS (mt) (Entered: 10/27/2011)

10/24/2011 55 SEALED DOCUMENT RE SEALING ORDER (mt) (Main Document 55 replaced on
11/7/2011 due to incorrect image attached) (lwag). (Entered: 10/27/2011)

10/24/2011 56 SEALED DOCUMENT RE REQUEST TO TAKE EVIDENTIARY HEARING OFF
CALENDAR AND SET SENTENCING DATE (mt) (Entered: 10/27/2011)

10/24/2011 57 SEALED DOCUMENT RE ORDER TAKING EVIDENTIARY HEARING OFF
CALENDAR AND SETTING SENTENCING DATE. NEW SENTENCING DATE:
10/31/2011 AT 9:00 AM. (mt) (Entered: 10/27/2011)
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10/26/2011 53 MOTION BY VICTIMS to Intervene and be Heard at Evidentiary Hearing and
Sentencing Pursuant to 18:3771(d)(3); Request for Continuance and other Relief;
Declarations of Becky Walker James, Richard Kincaid, and Glenn Puit; Exhibits;
[Proposed] Order. Filed as to Defendant Kirk A McMahan (Attachments: # 1 part 2, # 2
part 3)(mt) (Entered: 10/26/2011)

10/28/2011 58 OPPOSITION to MOTION for Order for to Intervene and be Heard at Evidentiary
Hearing and Sentencing 53 filed by Defendant Kirk A. McMahan. (Attachments: # 1
Memorandum Memorandum of Points and Authorities)(Wiechert, David) (Entered:
10/28/2011)

10/28/2011 59 ORDER CONTINUING Sentencing by Judge Cormac J. Carney as to Defendant Kirk A
McMahan. Accordingly, the Court on its own motion continues the sentencinghearing
for Mr. McMahan from October 31, 2001, at 9:00 a.m. to December 5, 2011 at 3:00
p.m. (see document for details) (mu) (Entered: 10/28/2011)

10/28/2011 60 OPPOSITION to MOTION for Order for to Intervene and be Heard at Evidentiary
Hearing and Sentencing 53 (Waier, Jennifer) (Entered: 10/28/2011)

11/02/2011 61 REPLY in support of MOTION for Order for to Intervene and be Heard at Evidentiary
Hearing and Sentencing 53 (James, Becky) (Entered: 11/02/2011)

11/16/2011 62 ORDER by Judge Cormac J. Carney: DENYING ALLEGED VICTIM-
INTERVENERS' MOTION TO INTERVENE AND BE HEARD AT DEFENDANT'S
SENTENCING HEARING 53 : (See document for details.) For the foregoing reasons,
the alleged victim-interveners' motion to intervene and be heard is DENIED. (rla)
(Entered: 11/16/2011)

11/22/2011 63 NOTICE OF MOTION AND MOTION for Reconsideration re Order on Motion for
Order, 62 by victims to intervene and be heard at sentencing Filed by Plaintiff Mark
Warner, Michael Roberts, Glenn Puit, Darren Meade, Keith Lewis, Rachel Green, Jerry
Gilbert, Charlene Egland, Jeff Corbett, Scott Connelly, Don Aspinal, Vince Andrich as
to Defendant Kirk A McMahan Motion set for hearing on 12/5/2011 at 03:00 PM
before Judge Cormac J. Carney. (Attachments: # 1 Declaration Declarations in support
of motion for reconsideration, # 2 Exhibit Exhibits in support of motion for
reconsideration)(James, Becky) (Entered: 11/22/2011)
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I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system 
on (date)                                        .  
 
I certify that all participants in the case are registered CM/ECF users and that service will be 
accomplished by the appellate CM/ECF system.

CERTIFICATE OF SERVICE 
When All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system 
on (date)                                         . 
  
Participants in the case who are registered CM/ECF users will be served by the appellate 
CM/ECF system. 
  
I further certify that some of the participants in the case are not registered CM/ECF users.  I 
have mailed the foregoing document by First-Class Mail, postage prepaid, or have dispatched it 
to a third party commercial carrier for delivery within 3 calendar days to the following 
non-CM/ECF participants:

Signature (use "s/" format)

CERTIFICATE OF SERVICE   
When Not All Case Participants are Registered for the Appellate CM/ECF System

9th Circuit Case Number(s)

*********************************************************************************

Signature (use "s/" format)

 NOTE: To secure your input, you should print the filled-in form to PDF (File > Print > PDF Printer/Creator).
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See attached service list.

Not yet assigned

Nov 29, 2011

s/Becky Walker James
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SERVICE LIST 

 

Jennifer L. Waier (BY E-MAIL and MAIL) 
Assistant United States Attorney 
411 West Fourth Street, Suite 8000 
Santa Ana, CA 92701   
 
David W. Wiechert, Jessica Munk (BY E-MAIL and MAIL) 
Law Offices of David Wiechert 
115 Avenida Miramar 
San Clemente, CA 92672 
 
Hon. Cormac J. Carney (BY HAND DELIVERY) 
U.S. District Court 
411 West Fourth Street 
Santa Ana, CA 92701-4516 
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