
  

   
     

COSNER COSNER & YOUNGELSON  

197 Highway 18, Suite 308 

East Brunswick, NJ 08816 

(732) 937-8000 

Attorneys for Plaintiff Minnwest Capital Corporation 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEW JERSEY  

--------------------------------------------------------x 

MINNWEST CAPITAL CORPORATION,    : 

         : Civil Action 

Plaintiff,     : 

      : 

v.       : COMPLAINT 

   : 

ALLIED HEALTH CARE SERVICES, INC., :  

and CHARLES K. SCHWARTZ,     : 

         : 

Defendants.     : 

--------------------------------------------------------x 

 

 

Plaintiff Minnwest Capital Corporation (“Minnwest” or “plaintiff”), by and through its 

attorneys, Cosner Cosner & Youngelson, as and for its complaint against defendants Allied 

Health Care Services, Inc. (“Allied”) and Charles K. Schwartz (“Schwartz,” and together with 

Allied, “defendants”), alleges as follows: 

Parties, Jurisdiction, and Venue 

1. Minnwest is a Minnesota corporation with its principal place of business in 

Minnetonka, Minnesota.  Accordingly, Minnwest is a citizen of Minnesota. 

2. Upon information and belief, defendant Allied is a New Jersey corporation with a 

principal place of business at 89 Main Street, Orange, New Jersey 07051.  Accordingly, Allied is 

a citizen of New Jersey. 

3. Upon information and belief, defendant Schwartz is an individual citizen of New 

Jersey, residing at 37 Timberline Drive, Sparta, New Jersey 07871. 
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4. This court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332, in that 

there is complete diversity of citizenship between the parties and the amount in controversy 

exceeds the sum or value of $75,000, exclusive of interest and costs. 

5. Venue is proper herein pursuant to 28 U.S.C. § 1391(a), in that all defendants 

reside in New Jersey, a substantial part of the events or omissions giving rise to plaintiff’s claims 

occurred in this district, and a substantial part of property that is the subject of this action is 

situated herein. 

COUNT ONE 

(Breach of MLA and Supplements – against Allied) 

6. Plaintiff repeats the foregoing allegations as if fully set forth herein. 

7. On or about December 22, 2008, Minnwest, as lessor, and Allied, as lessee, 

entered a Master Lease Agreement (the “MLA”).  (A true and correct copy of the MLA is 

annexed hereto as Exhibit A.)   

8. The MLA sets forth terms and conditions pursuant to which Minnwest would 

lease certain equipment to Allied under subsequently executed supplements to the MLA. 

9. Thereafter, Minnwest and Allied entered into three supplements to the MLA, 

under which Minnwest leased $2 million of equipment to Allied.  Specifically, on or about 

December 22, 2008, the parties executed the first supplement to the MLA (the “First 

Supplement”).  (A true and correct copy of the First Supplement is annexed hereto as Exhibit B.)  

Pursuant to the First Supplement, Allied leased 150 LifeCare Products PLV 102 Home Care 

Ventilators from Minnwest for a total lease amount of $750,000, under the terms and conditions 

set forth therein.   

10. Also on or about December 22, 2008, defendant Schwartz executed an absolute 

and unconditional personal Guaranty (the “December 2008 Guaranty”) of Allied’s obligations 
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under the MLA and all supplements thereto, including the First Supplement.  (A true and correct 

copy of Schwartz’s December 2008 Guaranty is annexed hereto as Exhibit C.)   

11. Then, on or about January 16, 2009, the parties executed a second supplement to 

the MLA (the “Second Supplement”).  (A true and correct copy of the Second Supplement is 

annexed hereto as Exhibit D.)  Pursuant to the Second Supplement, Allied leased an additional 

150 LifeCare Products PLV 102 Home Care Ventilators from Minnwest for a total lease amount 

of $750,000, under the terms and conditions set forth therein.   

12. Also on or about January 16, 2009, defendant Schwartz executed another absolute 

and unconditional personal Guaranty (the “January 2009 Guaranty”) of Allied’s obligations 

under the MLA and all supplements thereto, including the Second Supplement.  (A true and 

correct copy of Schwartz’s January 2009 Guaranty is annexed hereto as Exhibit E.)  

13. Finally, on or about February 5, 2009, the parties executed a third supplement to 

the MLA (the “Third Supplement,” and, together with the First and Second Supplements, the 

“Supplements”).  (A true and correct copy of the Third Supplement is annexed hereto as Exhibit 

F.)  Pursuant to the Third Supplement, Allied leased an additional 100 LifeCare Products PLV 

102 Home Care Ventilators from Minnwest for a total lease amount of $500,000, under the terms 

and conditions set forth therein.   

14. Also on or about February 5, 2009, defendant Schwartz executed a third absolute 

and unconditional personal Guaranty (the “February 2009 Guaranty,” and, together with the 

December 2008 and January 2009 Guaranties, the “Guaranties”) of Allied’s obligations under 

the MLA and all supplements thereto, including the Third Supplement.  (A true and correct copy 

of Schwartz’s February 2009 Guaranty is annexed hereto as Exhibit G.)  
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15. Minnwest performed all that was required of it under the MLA and the 

Supplements thereto.   

16. Allied unilaterally and materially breached the MLA and the Supplements by, 

among other things, failing to make rent payments that were due on (i) April 1, 2010 (under the 

First Supplement); (ii) April 15, 2010 (under the Second Supplement); and (iii) April 15, 2010 

(under the Third Supplement). 

17. Pursuant to paragraph 22 of the MLA, Allied’s failure to pay rent when due 

constitutes an Event of Default.   

18. The MLA further provides that, upon any event of default, Minnwest is entitled 

to, among other things, terminate the MLA and the Supplements, recover damages from Allied, 

and repossess the equipment leased to Allied.   

19. Pursuant to paragraph 23 of the MLA, Minnwest is entitled to damages from 

Allied in an amount equal to “(1) the amount of all rent and other amounts payable by [Allied] 

hereunder due but unpaid as of such date plus (2) the amount of all unpaid rent for the balance of 

the term of this lease not yet due as of such date discounted from the respective dates installment 

payments would be due at the rate of 5% per annum plus (3) the greater of the residual value of 

the Equipment (as calculated by Lessor) or 25% of the cost of the Equipment subject to this lease 

as of such date.” 

20. Pursuant to paragraph 23(d) of the MLA, interest on the unpaid balance of the 

damages owed to Minnwest accrues “at the annual rate of the lesser of 2% in excess of the prime 

or base rate, as announced and in effect from time to time by the Wall Street Journal or the 

highest rate permitted by law.” 
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21. Pursuant to paragraph 23(e) of the MLA, Minnwest also is entitled to recover 

from Allied “legal fees and other expenses incurred by reason of an Event of Default or the 

exercise of any remedy hereunder.” 

22. Thus, pursuant to paragraph 23 of the MLA, Allied owes Minnwest $2,070,690 in 

damages, plus interest and attorneys’ fees. 

23. Minnwest has provided Notices of Default under the MLA and the Supplements 

to Allied and Schwartz, and demanded payment.  Allied and Schwartz have failed to pay 

Minnwest what it is owed.   

24. As a direct result of Allied’s breaches of the MLA and the Supplements, 

Minnwest has suffered damages in an amount to be determined by the trier of fact but in no event 

less than $2,070,690 in damages, plus interest and attorneys’ fees. 

COUNT TWO 

(Breach of Guaranties – against Schwartz) 

25. Plaintiff repeats the foregoing allegations as if fully set forth herein. 

26. As noted above, Schwartz executed absolute and unconditional personal 

Guaranties of Allied’s obligations under the MLA and the Supplements.  

27. In each of the Guaranties, Schwartz expressly promised to pay Allied’s 

obligations when they became due:  “The undersigned [Schwartz] hereby absolutely and 

unconditionally guarantees to [Minnwest] the full and prompt payment and performance when 

due of each and every obligation of [Allied] under the [MLA and Supplements].”  (See 

Guaranties, paragraph 1.)   

28. In each of the Guaranties, Schwartz also promised to pay Minnwest the attorneys’ 

fees it incurs “in endeavoring to enforce [the MLA or Supplements] and this Guaranty.”  (See 

Guaranties, paragraph 10.)   
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29. As noted, Allied has defaulted under the MLA and the Supplements.   

30. Minnwest has demanded that Schwartz honor his obligations under the 

Guaranties.   

31. Schwartz unilaterally and materially has breached the Guaranties by, among other 

things, failing to satisfy Allied’s obligations to Minnwest under the MLA and the Supplements.   

32. As a direct result of Schwartz’s breaches of the Guaranties, Minnwest has 

suffered damages in an amount to be determined by the trier of fact but in no event less than 

$2,070,690 in damages, plus interest and attorneys’ fees. 

COUNT THREE   

(Replevin – against Allied) 

33. Plaintiff repeats the foregoing allegations as if fully set forth herein. 

34. Pursuant to paragraph 23 of the MLA, Minnwest is entitled to repossess the 

equipment leased to Allied under the MLA and the Supplements.   

35. Similarly, N.J.S.A. § 2A:525(2) provides a lessor with the right to repossess 

leased equipment after a default by the lessee.   

36. As noted, Allied has defaulted under the MLA and the Supplements.   

37. Accordingly, Minnwest is entitled to take possession of the equipment it leased to 

Allied under the MLA and the Supplements.   

WHEREFORE, Minnwest demands judgment on all Counts in favor of it and against 

defendants Allied and Schwartz as follows: 

A.  On Count One, awarding Minnwest actual, compensatory and consequential 

damages in an amount to be determined by the trier of fact but in no event less 

than $2,070,690;  
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B.  On Count Two, awarding Minnwest actual, compensatory and consequential 

damages in an amount to be determined by the trier of fact but in no event less 

than $2,070,690; 

C. On Count Three, a directive that Allied immediately turn over the leased 

equipment to Minnwest, a writ of replevin for possession of the equipment, and 

compensatory damages in an amount to be determined by the trier of fact;  

D. On all Counts, awarding Minnwest its attorneys’ fees, applicable interest and 

costs; and  

C.  Such other and further relief as the Court deems just and proper. 

Dated:  May 18, 2010 

   COSNER COSNER & YOUNGELSON  

   197 Highway 18, Ste. 308 

   East Brunswick, NJ 08816 

   (732) 937-8000 

   Attorneys for Plaintiff Minnwest 

 

 

By:_ _____ 

MARC D. YOUNGELSON 
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