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IN THE COURT OF COMMON PLEAS
- S UNTY, OHIO
207 2PR 1 SR 30

t
o

CHAMPAIGN NATIONAL BANK; 7 -~ 3% ) CASE NO CV 2005-03-1651
ST oo nRTe)
e e ey JUDGE BOND
Plaintiff, )
)
vs. ) ORDER FOR APPOINTMENT
) OF RECEIVER
)
PREFERRED CAPITAL, INC., )
)
Defendant. )
)

This matter is before the Court upon the Motion of Plaintiff for the appointment
of a receiver. The Court has met in conference with counsel for the parties as well as
representatives of certain other secured creditors of defendant Preferred Capital, Inc.
(“PCI”). The Court is further informed that, in addition to the Plaintiff, various other
banks and financial institutions have judgments against, and/or are secured creditors of,
PCI (each individually, a “Secured Creditor”; and, collectively, including the Plaintiff,
the “Secured Creditors™). The Plaintiff and PCI have stipulated to the appointment of a
receiver, both parties being satisfied that a receiver is the best and most appropriate way
to effectuate the orderly administration and disposition of its assets in accordance with
applicable law.

It is therefore ORDERED that:

1. Appointment. Kathryn A. Belfance (the “Receiver”) is hereby
appointed the Receiver for all assets of PCI, including, but not limited to, all real and
personal property, general intangibles, and other assets of PCI of whatever kind or nature
(collectively, the “Assets”), and the Receiver shall have all authority and power of a

Receiver under Ohio law and as ordered by this Court.
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2. Bond and Oath. Before entering upon the duties of such trust, the
Receiver shall obtain and file a bond payable to the Clerk of this Court in the sum of One
Hundred Dollars ($100.00) with a corporate surety to be approved by this Court,
conditioned upon the faithful discharge of her duties as Receiver, and the Receiver
thereupon shall take an oath faithfully to perform her duties as Receiver. The cost of
such bond should be reimbursable to the Receiver from any Assets collected by the
Receiver.

3. Powers and Duties. The Receiver shall have exclusive control over all
Assets with the power and authority to preserve, protect and liquidate them for the benefit
of whomever the Court may determine to be entitled to such Assets or their proceeds
(after giving proper notice to all Secured Creditors and other affected persons, whether or
not they are parties to this action, and after opportunity for a hearing). Except as
otherwise limited by this Order or rules of Court, the Receiver may do all things that can
be done by PCI. The Receiver is vested with all of the powers, rights and duties of
Receivers appointed under Ohio law, including, without limitation, the following rights,
powers and duties:

3.1 Possession of Books and Records. The Receiver shall take
immediate possession, control, management and charge of any and all of PCI’s books and
records, including, but not limited to, PCI’s master lease files, the “Infolease” data tape
(plus the predecessor system tape) and accounting books and records of whatever nature
and wherever located, including all information regarding the assets, liabilities, equity,
income and expenses of PCI. The Receiver shall take immediate possession, control,

management and charge of all of PCI’s financial statements, ledgers and journals, balance
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sheets, trial balances, statements of cash flows, income statements, statements of
retaining earnings, accounting journals and books of original entry, including, but not
limited to: (1) accounts receivable agings and any other documentation which indicate the
amounts owing from customers or lessees on accounts receivable and from whom such
amounts are or were owing and when any amounts were collected and deposited; (2)
fixed asset ledgers, schedules or records documentation and/or appraisals of PCI’s
equipment, motor vehicles, accessories, furniture inventory, furnishings, and supplies; (3)
inventory listings or other detail; (4) all lists, schedules or records pertaining to PCI’s
stocks, bonds, shares or interests in any mutual fund, proprietorship, general or limited
partnership, or corporation, all notes or other instruments owing to PCI, and information
regarding any other intangible of PCI; (5) all information and documentation which
relates or pertains to any checking, saving, banking and money management accounts of
any kind or nature of PCI or into which any proceeds of the collection or sale of any asset
of PCI have been deposited; (6) all accounts payable documentation and information and
all correspondence or written documents regarding negotiations with current accounts or
proposed accounts; (7) all information, of whatever type of nature, regarding the payroll
and benefits of the employees of PCI, including wage or salary information, medical
insurance information, child support payments or other employee deductions withheld or
to be withheld, and all information regarding trust fund or withholding taxes, whether
federal, state or local, and any information regarding any and all of the employer
matching obligations or the employer payroll tax obligations; (8) all information and
documentation regarding the federal, state and local tax liabilities of PCI, including any
and all federal, state and local tax returns filed or unfiled, and any documents generated
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during the preparation and filing of tax returns; (9) all contracts and leases to which PCI
is a party; (10) all information and documentation of any other financial transaction or
interest in and to any Assets of PCI which may be necessary or pertinent to the
Receiver’s liquidation of PCI’s Assets; and (11) any documentation that relates or
pertains to PCI and is or was kept in the ordinary course of its business in connection
with the record-keeping or accounting. The documents and information described in this
subparagraph shall hereinafter be referred to as the “Books and Records.”

32  Possession of Assets. The Receiver shall have the right to take
and keep possession of all Assets, during the pendency of the above-captioned action,
subject to further Order of the Court. The Receiver is further authorized to collect any
and all rent, issues, profits, income, revenues, accounts, and lease payments now due and
hereafter becoming due for, or on account of, PCI; subject however, to any claims, liens
or security interests therein of any Secured Creditors. The Receiver may open PCI’s
mail, negotiate and endorse checks and instruments, and cause the proceeds of such
checks and instruments to be deposited into accounts maintained by the Receiver for the
benefit of the Secured Creditors asserting liens or security interests in such proceeds.
Notwithstanding the foregoing, the Receiver shall have no obligation to collect or
preserve Assets which have been surrendered by PCI to a Secured Creditor prior to the
Receiver’s appointment, provided that the Receiver has reviewed the circumstances of
that surrender and is satisfied that the Secured Creditor to which such Assets (or their
proceeds) were surrendered was entitled to them and that such Assets or proceeds are not
claimed by another Secured Creditor holding a prior and superior lien or security interest

therein. The Receiver’s determinations in regard to any such surrender(s) shall be subject
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to review and approval of the Court (after giving proper notice to all affected Secured
Creditors, whether or not they are parties to this action, and after opportunity for a
hearing).

33 Collection of Accounts. The Receiver shall immediately begin
collection of PCI’s accounts receivable, lease payments and any other amounts payable to
PCI. If the Receiver deems it appropriate, the Receiver may commence legal action to
pursue collection of any account receivable or lease payments owed to PCI without prior
Court approval.

34  Asset Sales. Notwithstanding Local Rule 9.02, the Receiver may
sell, liquidate or otherwise dispose of the Assets owned by PCI, for the fair value thereof,
only after first obtaining the express consent and authorization of the Secured Creditors
who have or may have liens or security interests therein and further Order of the Court.
The Receiver shall promptly provide to the Secured Creditors and to other persons
entitled to notice under this Order written summaries of all communications by or to the
Receiver regarding potential sales of Assets for more than $1,000. Each summary shall
include a description of the subject Assets, the price offered and the proposed time of
closing. Any Order approving a sale of any Assets shall provide that the proceeds of
such sale shall be impressed with any and all liens or security interests encumbering such
Assets to the same extent, validity and priority as such liens or security interests attached
to the Assets sold. Without further Order of the Court, all such proceeds shall be
segregated in a federally insured bank account and shall not be used without the express
consent and authorization of the Secured Creditors who have or may have liens or
security interests therein and further Order of the Court. Subject to further Order of the
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Court, the Receiver’s rights, powers and authority, including its rights and custody,
control and sale of Assets, shall not impair, diminish, or otherwise prejudice valid and
enforceable liens, security interests or claims in or to PCI’s Assets (or any of them).

3.5  Application of Revenues and Proceeds of Receivership. The
Receiver shall pay all collections, income, revenues, profits and proceeds derived from
the Assets to the holders of valid and enforceable secured obligations, liens, and claims,
encumbering such Assets and proceeds thereof, including the Secured Creditors, in order
of the priority and amount of such security interests, liens and claims and then, if and to
extent any excess remains, on a pro rata basis to pay the unsecured obligations of PCI.
Except as provided in the preceding sentence, the Receiver may not pay any pre-
receivership unsecured debts to any creditor without first obtaining a further Order of this
Court (after giving notice to all Secured Creditors, whether or not they are parties to this
action, and after opportunity for a hearing). Any such payment of pre-receivership
unsecured debts shall be made only if the Receiver, in its reasonable business judgment,
determines that such payment is necessary to preserve the Assets or their value and the
Court approves. The Receiver may apply to the Court for further orders relating to
claims procedures, distribution of Assets, and related issues.

3.6 Contracts and Employees. The Receiver may employ such
persons as the Receiver reasonably deems appropriate to assist in the liquidation of the
Assets. The Receiver shall be free at all times to discharge any such person from the
Receiver’s employ, with or without cause. The Receiver shall charge for no more than
40 hours per week of any such person’s time, unless notice is provided to all Secured

Creditors in advance.
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3.7  No Obligation to Complete Tax Returns. Notwithstanding any
other provision hereof, the Receiver shall be under no obligation to complete or file tax
returns on behalf of PCI for income or other taxes arising before the date of this Order.
While acting as receiver, the Receiver shall comply with all applicable laws and
regulations relating to tax reporting requirements. The Receiver shall furnish officers of
PCI with such access to Books and Records within the Receiver’s custody or control as
reasonably may be necessary in order for PCI to complete and file tax returns on its own
behalf.

3.8 Prosecution of Collection Actions. The Receiver is authorized to
continue to prosecute, and to institute, prosecute, or intervene in, any lawsuit or
proceeding against any other person(s) or entity(ies) to collect preserve and/or maximize
the value of the Assets or the receivership estate or to obtain possession of any of the
Assets unlawfully in the possession of third parties. The Receiver may not abandon,
settle, compromise, dismiss, assign or otherwise dispose of any claims that now or
hereafter are the subject of lawsuits or proceedings in the name of PCI (or the Receiver)
unless: (a) the Receiver first gives written notice of intended action (a “Notice of
Intended Action”) to all Secured Creditors claiming any interest in such affected claims,
lawsuits or proceedings, which Notice of Intended Action sets forth in reasonable detail
the action(s) the Receiver proposes with respect to such claim(s), lawsuit(s), or
proceeding(s), and none of those Secured Creditors delivers to the Receiver a written
objection to (or a request for a hearing on) the Notice of Intended Action within five (5)
business days after such Notice of Intended Action is received; or (b), if a written
objection or a request for a hearing is delivered to the Receiver within such five (5)
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business days, the Court so orders after an actual hearing (after giving proper notice of
such hearing to all affected Secured Creditors, whether or not they are parties to this
action).

39 Defense of Actions. The Receiver is authorized, but not required,
to defend actions against PCI and may incur expenses to defend such actions to the extent
that she believes, in her reasonable discretion, that it will protect and preserve the Assets
or the receivership estate.

3.10 Pre-Receivership Taxes and Utilities. Notwithstanding Section
3.7, the Receiver and the receivership estate shall not be liable for the payment of taxes,
assessments or utility charges pre-dating the date of this Order. Any individual or entity
receiving a copy of this Order is hereby enjoined and restrained from discontinuing
service to the Receiver or the receivership estate based upon the non-payment of such
taxes or utilities prior to the date of this Order and from attempting to collect taxes and
utility charges from the Receiver pre-dating the date of this Order.

3.11 No Appraisal Required. Unless the Receiver determines in its
reasonable business judgment that it is necessary or desirable to do so, and
notwithstanding Local Rule 9.02, the Receiver is excused from seeking or obtaining an
appraisement of the Assets. The Receiver may rely on appraisals provided by PCI or any
other party, or other means of valuation where the Receiver determines in its reasonable
judgment that the appraisal or other means of valuation contains adequate indicia of

reliability to be used.
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3.12 Care of Property. The Receiver shall maintain real and tangible
personal property owned by PCI in the condition similar to that at the time received,
ordinary wear and tear excepted, during the pendency of this action.

3.13 Standard of Care. The Receiver shall at all times exercise
ordinary care in employing its business judgment to liquidate and administer the Assets.

3.14 Licenses and Permits. The Receiver may acquire or renew all
governmental licenses, permits or other authorizations, either in the Receiver’s name or
in the name of PCI, pertaining to the Assets or any business associated therewith and to
do all other things necessary or appropriate to liquidate or sell the Assets in accordance
with the provisions and limitations in this Order.

3.15 Cooperation With Receiver. PCI, its attorneys, and all of the
officers, directors, shareholders, managers, agents and employees of PCI (a) shall
cooperate with the Receiver in connection with its liquidation of the Assets, (b) shall
relinquish and deliver possession of the Assets to the Receiver upon demand, (c) shall
turn over to the Receiver all Books and Records as the Receiver upon demand, and (d)
are enjoined from interfering with the possession, control and liquidation of the Assets by
the Receiver.

4. Turnover of Cash. PCIL, its attorneys, and all of the officers, directors,
shareholders, managers, agents and employees of PCI, shall turn over to the Receiver,
within three (3) days from the date of this Order, all sums in existence on the date hereof
that are related or pertain to, or derived from, the Assets, including, but not limited to:
(a) all cash on hand; (b) all cash equivalents and negotiable instruments (such as checks,
notes, drafts or other related documents or instruments); and (¢) all sums held in accounts
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in any financial institutions, including, but not limited to, all sums of any kind relating to
the use, enjoyment, possession, improvement or occupancy of all or any portion of the
Assets (collectively, the “Funds”). [The Receiver shall account to the Court and to
the Secured Creditors for all Funds, and for all rent, issues, profits, income,
revenues, accounts and lease payments collected or received by the Receiver during
the pendency of this action.]

5. Receiver Compensation. The Receiver and her agents, including any
counsel and accountants that are appointed by the Court, shall be entitled to reasonable
compensation for services rendered and reimbursement for expenses incurred which are:
(a) related to the Receiver’s duties, rights and obligations under this Order or any future
Orders of the Court and applicable law; (b) related to the administration, management,
protection or liquidation of the Assets; or (c) related to the defense or prosecution of any
claim, lawsuit or proceeding brought by or against PCI or by or against the Receiver.
The Receiver and her agents, counsel and accountants shall apply to the Court for
approval of compensation. All such applications shall conform to, and shall contain the
information required by, Local Rule 9.02(f), and such applications (and notice of the
hearings thereon) shall be given to all Secured Creditors (whether or not they are parties
to this action) and all other persons as required by Local Rule 9.02(f). The compensation
of the Receiver and her agents, counsel and accountants that is approved by the Court
shall be paid from rents, issues, profits, income, revenues, accounts and lease payments
collected or received by the Receiver, and the apportionment of such approved
compensation among the Secured Creditors shall be subject to further agreement among
the Secured Creditors or, if they do not agree, further Order of this Court (after giving
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proper notice to all Secured Creditors, whether or not they are parties to this action, and
after opportunity for a hearing).

6. Hourly Rate. The Receiver shall be compensated at a billing rate of
$260.00 per hour, and the Receiver shall be reimbursed for all reasonable and necessary
out of pocket costs and expenses.

7. Access to Assets. The Receiver shall have full and unrestricted access to
all of the Assets, and PCI and its officers, directors, shareholders, managers, employees
and agents, and any other parties, are directed to take all steps necessary to give the
Receiver access to PCI’s premises and to give the Receiver all keys to PCI’s premises.

8. Administration. The Receiver is authorized to employ the following
procedures and case administration:

8.1 Bank Accounts. The Receiver may establish bank accounts with
any federally insured financial institution with offices in Cleveland or Akron, Ohio, for
the purpose of receiving and disbursing funds derived from the collection or liquidation
of the Assets, or may continue to use PCI’s existing accounts.

82  Professional Services. The Receiver may contract for professional
services, including, but not limited to, such legal and accounting services as are
reasonably required for the Receiver to discharge her duties in relation to PCL
Employment of professionals shall require approval of this Court. The Receiver also
shall cooperate reasonably with any accountant, forensic accountant, or appraiser who is
retained by any Secured Creditor. Such cooperation shall include access to all of PCI’s
Books and Records at reasonable times and on such terms and conditions as the Receiver

reasonably may require.
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8.3 Court Approval; Procedure. Any motion by the Receiver for
Court approval of any act of the Receiver requiring Court approval (including any
proposed sale of Assets, disposition of claims, lawsuits or proceedings, modification of
this Order, or requests for instructions) shall be served on each party hereto, all of the
Secured Creditors, and all other persons who have filed and served on the Receiver a

request for special notice; provided, however, that such requests filed by any person shall

not be deemed as a consent by such person to the jurisdiction of this Court. In addition to
service by mail or personal service, service may be made by telefacsimile.

8.4  Notice. The Receiver shall provide notice by mail or personal
service or confirmed by telefacsimile not less than five (5) days in advance of any
hearing or as otherwise may be approved by the Court. The Receiver shall be deemed to
have provided adequate notice if she complies with Section 8.3 and 8.4.

8.5  Reporting. As provided in the Local Rules of this Court, the
Receiver shall give notice of her appointment to all known creditors of PCI and, within
sixty days of the date of this Order, the Receiver shall file a report with the Court with
respect to the Assets under the Receiver’s control and her determination as to any and all
claims, liens, and security interests of PCI’s Secured Creditors. Thereafter, the Receiver
shall submit to the Court each month an accounting as to all of the Receiver’s receipts

and expenditures.
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8.6  Further Instructions. The Receiver may at any time apply to

this Court for further or other instructions, or for a modification of this Order, oz for
;)
further powers necessary to enable the Receiver properly to perform her dutieg/, or fﬁ)r
termination of the Receiver’s appointment. . | ]
, - //v s

SO ORDERED. \
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APPROVED:
MATTHEW WBY

Attorney for the Plaintiff, Champaign National Bank

(64%}:( )é //@r

HOWARD E. MENTZER

Attorney for the Defendant, Preferred Capital, Inc.

Per telephone approval 4/13/05
KATHRYN BELFANCE
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