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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

NCMIC FINANCE CORPORATION d/b/a / 1 9 o)
PROFESSIONAL SOLUTIONS FINANCIAL CASE NO: M 4
SERVICES, an Iowa Corporation, '

Plaintiff, oL
At COMPLAINT IR R
VS. | g;h r CC_;
BRICAN AMERICA., INC., a Florida m ort
Corporation, mv . "u MO
Defendant. MAGISTRATE JUDCE .
/OSULLIVAN ST

Plaintiff NCMIC Finance Corporation d/b/a Professional Solutions Financial
Services, by its attorneys, Levey, Filler, Rodriguez, Kelso & De Bianchi, LLP, for its complaint
seeking relief against defendant Brican America, Inc., alleges as follows:

PRELIMINARY STATEMENT

1. Plaintiff NCMIC Finance Corporation d/b/a Professional Solutions Financial
Services (“PSFS”) and Defendant Brican America, Inc. (“Brican™), entered into an Agreement,
dated July 15, 2005, entitled the General Vendor Agreement (the “Agreement”). Pursuant to the
Agreement, PSFS agreed to purchase certain goods from Brican for the purpose of leasing or
financing those goods to customers of Brican. As a result of the Agreement, PSFS has entered
into 1672 leases with customers of Brican. Brican made representations and warranties in the
Agreement to induce PSFS to enter into the Agreement. Brican has breached those
representations and warranties, which has triggered a provision in the Agreement which compels
Brican to repurchase all of the Leases from PSFS. Despite due demand, Brican has refused to

repurchase the Leases. The value of the Leases exceeds $38,000,000.
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THE PARTIES
2. Plaintiff PSES is a corporation organized under the laws of Iowa, with its principal
place of business in Clive, lowa.
3. Defendant Brican is a corporation organized under the laws of Florida, with its

principal place of business in Miami, Florida.

JURISDICTION AND VENUE

4, Pursuant to 28 U.S.C.§1332 (a)(2), this Court has jurisdiction over the claims
brought as the plaintiff is a citizen of the State of lowa, having its principal place of business at
14001 University Avenue, Clive, lowa, and the defendant is a citizen of the State of Florida,
having its principal place of business at 5301 Blue Lagoon Drive, Miami, Florida, and the amount
in controversy exceeds the value of $75,000, exclusive of interests and costs.

5. Venue is proper in this District pursuant to 28 U.S.C. § 1391(a)(2) and (3) since a
substantial part of the events or omissions giving rise to the claims alleged herein occurred within
this District, and defendant is sﬁbject to personal jurisdiction in this District.

FACTUAL BACKGROUND

6. PSFS is in the business of, inter alia, providing financing to creditworthy entities to
allow those entities to obtain goods. Such financing is often provided through leases.

7. Upon information and belief, Brican is in the business of leasing to medical
providers combined television/computer systems which display health care information to patients
visiting their offices.

8. Pursuant to Paragraph 4 of the Agreement, Brican would locate medical providers
who wanted to lease this equipment and transmit to PSFS a package of materials containing the

information necessary to determine their creditworthiness and financial standing.
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9. Once such a medical provider was deemed creditworthy, it would sign an
Equipment Lease Application and Agreement whereby the medical provider (now, the “Lessee™)
would agree to lease the television/computer system (the “Goods”) from PSFS (the “Lease™) for a
term of sixty (60) months with a monthly payment of $508.00, an annual cost of $6,096 and a total
cost over the Lease period of $30,480.

10.  Pursuant to Paragraph 3 of the Agreement, PSFS was required to pay the Purchase
Price only upon receipt of the following documents:

(a) The executed Lease;
(b) A delivery and acceptance certificate;
(©) Brican’s invoice to PSFS for the Goods;

(d) Any additional support documents from the Lessee as PSFS might
reasonably require; and

(e) The Lessee’s check or other instrument for any advance payment due
pursuant to the Lease.

11.  Upon the delivery and acceptance of the Goods by the Lessee, PSFS would pay
Brican $23,283.84 (the “Purchase Price”) for the Goods.

12.  Beginning in early 2009, at Brican’s request this structure was amended so that the
Lessees leased the Goods from Brican America LLC who then assigned the Leases to PSFS.

13. Pursuant to the Agreement, PSFS has entered into 1672 Leases with Brican
customers.

14. Pursuant to Paragraph 6 of the Agreement, Representations and Warranties:

Goods, Brican warranted, inter alia, that:
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() There are no other agreements or warranties given to Lessee
relating to the Goods or Leases written or verbal that are not
included in the documents given to PSFS;

* * *

15. In fact, there was at least one additional agreement, a “Marketing Agreement,”
which related to the Goods or Leases provided to the Lessees, that Brican gave to each of the
Lessees, which was not included in the documents that were provided to PSFS for each of the
Leases.

16. Under the Marketing Agreement, Brican’s affiliate, Viso Lasik Medspas, LLC,
would pay the Lessees a minimum fee of $5,800 per year in return for the ability to run
advertisements for Viso Lasik Medspas, Inc. on the leased television/computer systems.

17.  The Marketing Agreement was material to PSFS’s decision to underwrite these
Leases as the payments under the Marketing Agreement were designed to offset the cost of the
Lease payments, suggesting that the Lessees would not enter into the Leases or might cease
payment under them without the income stream provided by the Marketing Agreement.

18.  As a result of Brican’s failure to provide the Marketing Agreement to PSFS with
each packet of documents related to each of the Leases, Brican has breached the Agreement.

19. Pursuant to Paragraph 5(a) of the Agreement, Brican represented and warranted
that it was a corporation validly existing and in good standing under the laws of Nebraska.

20. This was and is a false representation and warranty, as Brican is and always has
been a Florida corporation.

21.  Pursuant to Paragraph 6(d) of the Agreement, Brican represented and warranted
that it would perform all of the obligations under the warranties given by Brican relating to the

Goods.
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22.  This was and is a false representation as another Brican entity, called Brican
America LLC, arranged for and collected the Purchase Price on the Leases and actually provided
the Goods.

23. Paragraph 7 of the Agreement, Brican’s Breach of Representations and
Warranties, states that:

If Brican breaches any representation or warranty herein with respect to a
Lease entered into by PSFS, Brican shall repurchase such Lease and/or
Goods from PSFS on demand for the unpaid balance due thereon. PSFS
may, upon notice to Brican, offset any indebtedness or monies PSFS owes
to Brican against any obligation owed to PSFS by Brican. After Brican
repurchases a Lease and/or Goods, PSFS will reconvey all of its rights,
title and interest in and to the Lease and/or Goods to Brican. Brican’s
repurchase obligations are not contingent upon Brican recovering the
Goods from the Lessee.

24.  As a result of Brican’s breaches, it is obligated to repurchase each Lease from
PSFS on demand for the unpaid balance due thereon.

25.  PSFS has duly demanded that Brican repurchase each of the Leases.

26.  Brican has refused to repurchase the Leases.

AS AND FOR A FIRST CAUSE OF ACTION

27.  PSFS repeats and realleges the allegations contained in paragraphs 1 through 26 as
if fully set forth herein.

28. Brican breached the Representations and Warranties in Paragraph 6(c) of the
Agreement by failing to provide PSFS with the Marketing Agreement with each packet of
documents related to each of the Leases.

29. Brican breached the Representation and Warranty in Paragraph 5(a) of the
Agreement in that it is not a corporation validly existing and in good standing under the laws of

Nebraska.
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30.  Brican breached the Representations and Warranties in Paragraph 6(d) of the
Agreement in that it warranted that it would perform all of the obligations under the warranties it
gave relating to the Goods, but instead another Brican entity, called Brican America LLC,
arranged for and collected the Purchase Price on the Leases and actually provided the Goods.

31. As a result of these breaches of Representations and Warranties, pursuant to
Paragraph 7 of the Lease Brican is obligated to repurchase each of the Leases from PSFS.

32.  Despite due demand, Brican has refused to repurchase the Leases.

33, As aresult, PSFS has suffered monetary damages of no less than $38,000,000.

WHEREFORE, PSFS requests an Order:
a) pursuant to the First Cause of Action, finding that Brican has breached the
General Vendor Agreement and compelling Brican to repurchase each of the Leases entered into
between PSFS and the Lessee-medical providers pursuant to the Agreement; and

b) for such other and further relief as this Court deems just and proper.

JURY TRAIL DEMAND

Demand for Jury Trial on all Issues
oyl
DATED this 7 day of May, 2009.
Respectfully Submitted,

Catherine M. Rodriguez (Fla. Bar No. -
896993)
cmrodriguezpa@dlz.mailstreet.com
Levey, Filler, Rodriguez, Kelso &
Debianchi, LLP

1688 Meridian Avenue

Suite 902

Miami Beach, FL 33139

Telephone Number (305) 672-5007

Fax Number (305) 672-0470

t

Vot 2117

Cgﬁfﬁé'rkl’ﬁe M. Rodriguez, Esq%

BY:

NYCO01_84372367v1 5/4/2009 12:01 PM 6
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