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in pari delicto 

Motions to Dismiss filed by the Lenders 
 

 







in pari delicto

Jurisdiction and Venue 

         i     



i

Law: Standard for Motion to Dismiss 

               

                 

  Scheuer v. Rhodes

ii

 Cinel v. Connick,i
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Albright v. Oliver,i

                                            


 
  


a
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Guidry v. Bank of LaPlace,i

             



Conley v. Gibson,iii

Analysis  

A. In Pari Delicto 

    in pari delicto       



In pari delicto 




 In pari delicto    



i. Effect of the Proportionate Responsibility Statute  

in pari delicto

          

 

   

          



  in pari delicto    See 

Rico v. FloresiiGladu v. Wallace

ijVillanueva v. Gonzalezi

i  j     Int’l Bank of Commerce—Brownsville v. Int’l 
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Energy Dev. Corp.j

ii. Venue 

in pari delicto 

in pari delicto

                

in pari delicto 



     in pari delicto      

standingownership 

a

in pari 

delictomerits

        kl a      

aaIn re IFS 

Financial Corpii

Schertz-Cibolo-Universal City Indep. Sch. Dist. v. Wright (In re Educators 

Group Health Trust)iEducators



Id

See alsoIn re Andrewsimi

                                            
in pari delicto
in pari delicto 

      in 
pari delictoa
Lewis v. Davisii
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In re Senior Cottages of America, LLCi

Shearson Lehman Hutton, Inc. v. Wagoner ii  i       

Educators

harmed 

Educatorsconsequences 

in pari delictoa



   

Educators  Shearson
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  iii. In Pari Delicto Application

      in pari delicto    

in pari delicto 

 Official Comm. of Unsecured Creditors of PSA, Inc. v. Edwards i  i

             in pari 

delicto              

Grassmueck v. Am. Shorthorn Ass’n.

i Official Comm. of Unsecured Creditors v. R.F. Lafferty & 

Co.imTerlecky v. Hurd (In re Dublin Sec. Inc.)

Sender v. Buchanan (In re Hedged-Inv. Assocs.)i

Official Comm. of Unsecured Creditors of Color Tile v. Coopers & Lybrand, 

LLPim



 in pari delictoIn re IFS Financial 

Corp  Nisselson v. Lernout ii i  

 in pari delicto Rico v. Flores

i  i i            

       Id  i Gulf, Colorado & Santa Fe 

Railway Co. v. JohnsonRodriguez v. Loveiii

jMarathon Oil Co. v. Hadley

                                                                                                                                             
qmm



oi
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Gulf, Colorado & Santa Fe. Railway Co.





RodrigueziiAssociated Milk Producers v. Nelsoni

i j kil  

kl            

 Lindley Hackard & Holti

kl   



   Bateman Eichler, Hill Richards, Inc. v. Berner i   



      in pari delicto      

    Lewis v Davis   i   i   




                  
     a      

apeculiar facts and 
equities of the case 



Id
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in pari delicto 
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       In pari delicto       

              

  

in pari delicto 

 because of      
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   in pari delicto    in pari delicto’s   

in pari delicto 





  

Yaquinto v. Segerstrom (In re Segerstromii

Askanase v. FatjoSee also i



Id.  



in pari delicto

Lewisin pari delictoLewis
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See IFS Financial Corpi

 Lewis            

         a     

  in pari delicto          

             

            a   

in pari delicto

         in pari delicto    

in 

pari delicto 

            



tort 

claiminnocentcontribution claims

joint tort-feasor

                                            
in pari delicto
               
F.D.I.C. v. Shrader & Yorka
Forest Park Lanes, Ltd. v. Keithii
See also Int’l Bankers Life Ins. Co. v. Hollowaym 
White Point Oil & Gas Co. v. Dunnj
Corporations i
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ain pari delicto

in pari delicto 

 Saks v. Sawtelle, Goode, Davidson & Troiloii

jikl

             

   Peeler v. Hughes & Luce  m j



Id aHouston Ice & Brewing Co. v. Sneedm





in pari delicto’s

       

      same      

           

      proportional   



             

defendants  
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in 

pari delicto      a   in pari delicto
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assertion 
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could

            



i. Texas Proportionate Responsibility Statute

           

Walker v. Cadle Co.         Wieboldt Stores, Inc. v. 

Schottenstein Barber v. Riverside Int’l Trucks, Inc. (In re 

Pearson Indus.) i   i     a  



      



      who   what 

whomwhen

whowhen,  



liable defendantnot a 
settling personclaimant
    
           contribution 
defendantclaimant’s action




where

                

cause of action based on tort
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               i 



                

liable defendantnon-settlingcontribution defendanttort 

liability action

ii. Whom: Non-Settling Contribution Defendants 

a. Settling Defendants 
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a

b. Contribution Defendant 

      s   



may be liable,

claimant seeks no relief at the time of submission





             



 the claimant seeks no relief at the time of submission





          



                                            
            
     a            
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  a     

        

            

    See also In re Martin i  i  j

ia



Pacesetter Pools, 

Inc. v. Pierce Homes, Inc.  j  



     p

            

        t     



t

       



iii. Who: Liable Defendant Liable to a Claimant 

a. Liable Defendant 

     

s             

            

                                            
    Casa Fard, Inc. v. Ford 
Motor Co.      j         
Martin
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See alsoArnold v. 

Garlock Inc.   i     Beech Aircraft Corp. v. Jinkins 
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UNR Industries, Inc.
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IdSee also In re SRC Holding Corp.ii
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qIn re Hart 

Ski Mfg. Co.  

UNR never

UNR’s
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See Adair v. ShermaniIn re Andersen

mIn re Varat Enters., Inc.miIn 

re Justice Oaks II, Ltd.ii, cert deniedi

     In re Szostek  i i   In re 

Gregory 
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b. Claimant



          




             

or could seek recovery
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  limiting        



            



a

iv. What: Tort  

 



 CBI NA-CON, Inc. v. UOP Inc.

 i jkl    Bonniwell v. Beech Aircraft 

Corp.ikl



CBI NA-CON,Shoemake v. FogelLtd.

  a          

Id

            

may not

may



   

                                            
CBI NA-CON, Inc. 


could not 
a
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v. When: Claimant’s Action 
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    may”       claimant’s action.” 
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In re Continental Airlines

 In re Simmonsi Nortex Trading 

Corp. v. Newfieldi    a
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Pacesetter Pools, Inc. v. Pierce Homes, Inc. j

 
 
aSee In re Bentley
i    a 
      
 a   all      
    a            
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GarlockArnold v. Garlock Inc.i 

Garlock

Idim

             

                                            


    a         
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     Id.  i          

     Id.         

qId.iq

with prejudice Id.



Id.     with prejudice

Id.ikl

            

               Id. 

Safway Scaffold Co. of Houston, Inc. v. Safway Steel Products, Inc.  

jkl



          q

       a

q          

           

  Id. Quanto Int’l Co., Inc. v. Lloyd   i ii  j

kl
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vi. Cash Requirement 

             





            pays 
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     timing  feasibility      

  until 



     

               

incapable



   timing      

assert 

    right to payment          

              

          

claim

liability arises
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claimant’s action          

            

   claim



          

           

           

Cf.  In re Martiniiiji

          

Casa Ford, 

Inc. v. Ford Motor Co.,       j   



See alsoOmega Contracting, Inc. v. Torres

  m j   Panatrol Corp. v. Emerson 

Elec. Co.iji

claim  

              

          a  
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vii. Ancillary Matters 

a. 51% Liability 

 

   t             





 

claimant 



t



          

t

exceeds t

             

t



b. GE Capital 
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c. Forum and Choice-of-Law Provisions

         

     

         



             

Segrestromii 

     







 

             

a            

Shoemake 

v. Fogel, Ltd.
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C. Abstention 
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i. Mandatory Abstention 

i




          
             



i

 

kli
               
i



Edge Petroleum Operating Co., Inc. v. GRP Holdings et al. (In re TXNB Internal Case) i

aSchuster v. Mims (In re Rupp & Bowman)



              



ii. Permissive Abstention 

     i       i
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       In re Gober
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i

J.T. Thorpe Co. v. Am. Motoristsi

 Beasley v. Pers. Fin. Corp.        See also In re 

Encompass Servs. Corp.i
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23                 



McFarland v. Leyh
    King v. Fidelity Nat. Bank of Baton Rouge    m   
Hayesv. Royala, Inc.ii 
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