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THE COURT: Good norning. You may be seated pl ease.

Are there any applications to the cal endar?

MR. SALAN:  Yes, Your Honor.

THE COURT: 1’'Il take those first.

MR. SALAN.  Good norning, Your Honor.

THE COURT: Good nor ni ng.

MR. SALAN. My nane is Evan Sal an, Pl atzer,
Swergold, Karlin, Levine, Jaslow. | represent a conpany

called IFC Credit Corporation. W nmade a Mdtion for Relief

fromthe Stay. 1’'d like to withdraw that Motion.

THE COURT:
MR SALAN:
with that Motion?
THE COURT:
MR SALAN:
THE COURT:
matter?
MR SALAN:
THE COURT:
MR SALAN:
THE COURT:

VWhat nunber is it on the cal endar?

Nunber 40; and, also, in conjunction

Nunber 40?
Yeabh.

|’msorry. This is a NorVergence

Yes.
Ckay.
In conjunction with that Mdtion --

There was a letter.

Can we have that letter? Oh, here it is.

Counsel, you said there’s a letter submtted

yest er day?

MR, SALAN:

Yes. Yes.
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THE COURT: Yes.

MR. SALAN:  Yes, Your Honor.

THE COURT: And are there other parties appearing on
that matter; the IFC Credit Corporation Mtion for Relief from
the stay?

MALE VO CE: Your Honor --

THE COURT: Wiy don’t | have the parties in the --

how many parties are here in NorVergence. That's to the

chagrin of everyone else that's waiting behind you. Let ne,
et me just indicate since you see there, sone folks are here
on other matters, | may try to get sonme of the shorter matters
and sonme of these other folks out so they don’t have to wait
behind you all; but, certainly for purposes of this request
for withdrawal of the Mdtion, we can either take it up now or,
Counsel, are you going to be appearing on the other natters?
MR. SALAN:  No, Your Honor.
THE COURT: GCkay. Well, there is a request to
w thdraw the FC Motion. | don’t know if all counsel in

Nor Ver gence want to give nme your appearances, if you wsh to

be heard on the that limted request at this tine or not. |Is
there an objection to that request, or parties that wsh to be
heard on it?

MR. HOLT: Good norning, Your Honor. M chael Holt
on behalf of the Trustee.

| think that there’'s really only a limted nunber of
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peopl e who, who --

THE COURT: Have an interest in that Mtion.

MR. HOLT: -- have an interest in that particular
Mot i on.

THE COURT: Well, why don’t those parties at |east
gi ve nme your appearances, then I’mgoing to take the rest of
t he appearances later in the norning.

MR, KELLY: Good norning, Your Honor. Andrew Kelly,
Kelly & Brennan, P.C., along with Steve Cundra from Hal |,
Estill out of Washington, D.C. W' re on behalf of the
Nor Ver gence Fraud Victinms’ Goup., and we filed an Objection
to the Modtion.

MR. FLECK: Good norning, Your Honor. Signmund Fl eck
fromWeir & Partners, along with ny partner Ken Aaron. W' re
here on behalf of Pelas Capital Mnagenent, d/b/a/ Wl ker
For est .

MR. BROOK: Good norning, Your Honor. Randall Brook
fromthe Federal Trade Commission. W filed an Objection as
wel | .

MR. BIEHL: Good norning, Your Honor. Frederick
Biehl. We filed an Objection on behalf of Soriano Henkl e.

THE COURT: O her appearances? Well, do other
parties in the case want to give nme your appearances, maybe
that’'s easier. Let ne have all the appearances in

Nor Ver gence, then we’re gonna separate these hearings out.
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M5. REPEROW TZ: Good norning, Your Honor. Deborah
Reperowitz from Reed Smth representing the CI T Conpani es;
and, Your Honor, on the |IFC Mdtion --

THE COURT: Yes?

MS. REPERONTZ: -- we did not file any pleadings.
W were under the inpression it was either going to be
adj ourned or w t hdrawn.

THE COURT: Very good. Thank you.

M5. REPEROW TZ: Thank you.

THE COURT: Well, let me have the ot her appearances
of the parties.

MR. H RSCH: George Hirsch, Bressler, Amery & Ross,
for BB&T Leasing. W don’'t have an interest in the IFC
Mot i on.

MR. LEVY: Your Honor, ny name is Robert Levy from
the law firmof Scarinci & Hollenbeck, representing
I nterchange Capital. W don’t have an interest with respect
to that Mdtion.

MR. SIEGEL: Good norning, Your Honor. Andrew
Siegel, Peretore & Peretore, for Lakel and Bank, and we have no
interest in that Mtion either.

MR. GLI CKMAN:  Good norning, Your Honor. Allan
G ickman, Shulte, Roth & Zabel for DelLage Landen. |’m here
with JimJacobus from McCarter & English, also for DelLage

Landen. W don’t have an interest in the | FC Mti on.
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MR. LaSALLE: |’m Frank LaSalle from Schultz, Roth &

Zabel , al so here on behal f of DelLage.
THE COURT: Are there other parties appearing

generally in the NorVergence matter?

M5. MARKOVI CH:  Good norning, Your Honor. |nez
Mar kovi ch of Frey, Petrakis, Deeb, Blum Briggs & Mtts,
appeari ng on behalf of Al pha Financial, OFC Capital, Sultan
Bank, Commerce Commerci al Leasing, Crown Bank, Dol phin
Capital, Information Leasing Corporation, Irvin Business
Fi nance, Liberated Bank, Preferred Capital, Popul ar Leasi ng
USA, Inc., Sterling Bank and Subi ca Wort hi ngton.

| have, ny clients have no interest in that Motion.

THE COURT: You' re here on another nmatter, yes.

M5. MARKOVI CH:  Thank you.

THE COURT: Ckay.

MR. POWEQ  Good norning, Your Honor. M chael
Ponpeo, Drinker, Biddle & Reath, on behalf of U S. Express
Leasing. W have no interest in that matter.

THE COURT: Are there other parties that want to
give their appearance at this tine?

Ckay. Well, the letter that | received yesterday
i ndi cated that Counsel who had filed opposition had been
advised, | don’t know at what tine these parties were advi sed.
Qobvi ously, sone parties have cone from maybe sone di stance.

MR. SALAN. | made the phone calls yesterday
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afternoon, Your Honor.

THE COURT: Ckay.

MR SALAN: As soon as, as soon as the decision was
made to --

THE COURT: The parties that filed opposition did
t hey receive those nessages?

MR. BIEHL: | received it when | arrived in Newark
from Seattle |ast night.

MR. SALAN.  Your Honor, we didn’t get their
opposition till yesterday norning, either.

THE COURT: Ckay.

MR BIEHL: W FedExed it to you.

THE COURT: Okay. Well, did other parties have
that, just for nmy own purposes, was there difficulty?

MR. CUNDRA: | received a call from M. Salan | ast
night. W, we decided to appear, Your Honor, primarily
because while we have no objection to them w thdraw ng the
Stay Relief Mdtion, which | believe is their right, we do, we
have filed an adversary proceedi ng seeking injunctive relief
that’s al nost identical to what’s in the Objections, an of
course, the withdrawal is w thout prejudice to that.

THE COURT: Okay. Well, let nme hear fromthe
parties that have filed opposition who would wi sh to appear,
interms of what is before the Court, which is not the Mtion

for Relief fromthe Stay at this point, but the request for
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| eave to withdraw t he Moti on.

MR, HOLT: Judge, Mchael Holt on behalf of the
Tr ust ee.

The Trustee has no opposition, as M. Kelly said, to
wi t hdrawal of the Mdtion, as long as it’'s done w t hout
prejudice to other matters that are pending. The exact sane
issues as to, with regard to the enforceability of the
agreenents in questions are before the Court in several
different adversary proceedi ngs, and ny understanding is that
M. Salan’s point was that it would be premature to request
that this Court decide on the nerits of his application by way
of a Motion for Stay Relief when there are, in fact, adversary
proceedi ngs in place, and proper procedural safeguards, as
within the context of the adversary proceedings started by M.
Kelly' s client, whereby these issues can be fleshed out.

So the Trustee has no opposition to wthdrawal the
Motion, as long as it’s without prejudice to any rights that
the estate or the others mght have in the property in
guesti on.

THE COURT: So you would ask that some form of Order
be submtted that nakes that clear?

MR, HOLT: | think it’s sinple enough to say that
it’s withdrawn wi thout prejudice, but that works for the
Tr ust ee.

THE COURT: Thank you.




© 0 N o o A w Nk

e e = = T
o o~ W N —, O

17
18
19
20
21
22
23
24
25

Response/ Cundr a/ Br ook 11

Let me hear fromother parties that are here
appearing on this particular Mdtion, if you wsh to add
anyt hi ng.

MR. CUNDRA: Your Honor, Steven Cundra appearing on
behal f of the NorVergence Fraud Victins' G oup.

THE COURT: Yes.

MR. CUNDRA: We filed an Objection on the 18th of
Cctober, and we filed an adversary seeking Decl aratory
Judgnent and injunctive relief on the 1st of Novenber; and, we
have no objection to withdrawing it w thout prejudice and
litigating it in the adversary.

THE COURT: Thank you, Counsel.

MR. BROOK: Randy Brook for the Federal Trade
Comm ssi on.

I, my only concern is that this not be filed in a
sort period and |I'’m back on a plane here for the sanme issues.
If this will be resolved, and | think it, | think there are
ot her contexts, there’'s the adversary. The Federal Trade
Comm ssion has filed a District Court action agai nst
Nor Ver gence. There are issues the Trustee has until the end
of Decenber in which to decide on whether to accept or reject
t hose contracts. | would --

THE COURT: Well, let me just say | would hope that
in the future you don’t have to get on a plane w thout know ng

that the matter’s going to be w thdrawn or adjourned, as the
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case may be. So |I'd just ask that Counsel, you know, endeavor
to, or redouble their efforts to make sure that doesn’'t
happen. But, what is your request?

MR. BROOKS. My, ny, there are several contexts in
whi ch sone of these issues nmay be deci ded.

THE COURT: Yes.

MR. BROOKS: One of which is the Trustee has an
extension to accept or reject the, the rental agreenent --

THE COURT: Yes.

MR. BROOKS: -- and | think that’s sonething that
shoul d be decided before the relief fromstay. So with the
understanding that IFC will not turn around and try to
| eapfrog that we have no objection.

THE COURT: Are there other parties that want to be
heard on the request to allow for the withdrawal of the
Mot i on?

VWll, what is IFC s intentions in that regard, as to
timng, at this point? |If this withdrawal is w thout
prejudi ce, obviously it could then be refiled ostensibly or a
request for a new hearing date. | assune the pleadings are
al ready on the docket and the responses.

MR. SALAN. | FC s position, Your Honor, is that
t hese issues, these preference, these issues of alleged
preference defenses are going to be raised any way in the

adversary Conplaints. These issues are not the type that can
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be decided on a sunmary proceedi ng.

THE COURT: Gkay. So it’s not IFC s intention, at
this time, to be renewing this Mtion prior to the
determ nation of those issues that have been articul ated and
are pending in other actions or proceedi ngs?

MR. SALAN:  Yes, Your Honor.

THE COURT: Gkay. Thank you.

| will -- is there anyone else that wants to be
heard on this limted issue?

|’mgoing to grant the request of IFC to w thdraw
the Motion for relief fromthe stay. The w thdrawal of the
Motion will be without prejudice. | would suggest that a
sinple Order can be submtted that sinply states that. No
nmore, no less. So the noving party can submt the O der

MR. SALAN. Thank you, Your Honor.

THE COURT: Gkay, and if the matter were to be
brought in the future, obviously given the papers and
pl eadi ngs that are already in the record you would ask for a
relisting of the matter, unless there were a need to refile
the Motion to update the Court on matters or events that have
occurred in, inthe interim if that becones an issue.

Okay. Thank you.

(Adjourned - 10:25 a.m - Court hears other matters
and proceedi ngs then continue at 11:57 a.m as follows:)

THE COURT: Gkay. In the NorVergence matter,
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t hank Counsel for their patience. This calendar was a little
too long. Counsel’s already give ne their appearances, so |I'm
not going to burden -- unless there’s other appearances
Counsel wi sh o put on the record? kay.

Counsel, do you wish to be heard?

MR. AARON:. May | rise and address the Court?

THE COURT: Yes.

MR. AARON: It still is norning, isn't it Your
Honor ?

THE COURT: Yes.

MR. AARON: Just noon. Kenneth Aaron. Weir &
Partners on behal f of the Pelas Conpany, WAl ker Forest.

Your Honor, we’ve had discussions with the various
objecting and noving parties with regard to the subpoenas. As
the Court may be advised through the Clerk’s office, it is our
intention in the near future to file adversary actions on
behal f of our various clients with this Court with regard to
the various parties that were subject to these subpoenas. In
light of that intention, which the Court has been advi sed
about, we have advised each of these parties of that intention
and we have agreed that we would wthdraw, all parties would
wi thdraw all their various actions pending before this Court
w thout prejudice. So we would w thdraw the subpoenas. They
wll wthdraw their various Mitions to Quash and --

THE COURT: Sone of them are joinders or separate
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Mot i ons.

MR AARON. Yes.

THE COURT: There’'s a Cross-Mition to Conpel, |
bel i eve brought on behal f of your client.

MR AARON. Yes.

THE COURT: But we can go over the list, but | think
| have a handle on all, all that’s been submtted.

MR. AARON.  Your Honor, you also have a matter

that’s scheduled in a case called |Insight Financial. | think

they filed an Qbjection and a Motion to Quash that’s schedul ed
for the 23rd on the cal endar.

THE COURT: Now certain of these subpoenas were
i ssued out of different Bankruptcy Courts.

MR. AARON: Yes, and we have sone matters we --

THE COURT: \Which raise sone other issues, but naybe
we won't need to get to them

MR. AARON: They’'re all identical, but they are,
there are, there is an action in lowa, Southern District of
lowa. There's a case going on in the Southern District of
II'linois, and we will so advise those Courts al so.

THE COURT: So you intend to advise those courts
separatel y?

MR. AARON. All those courts simlarly. W also
understand with regard to the Frederick Christian Acadeny,

which is a party that had brought, filed two of these
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subpoenas, which we do not represent, they will, they have one

hearing that is scheduled with regard to I nformati on Leasing

Corp. that is also on your 23rd cal endar, Your

THE COURT:
MR, AARON
THE COURT:
MR, AARON
THE COURT:
MR, AARON
will be, we’'ll cone,

Honor .

VWat date, |'’msorry, Novenber?

These are Novenber 23rd.
Yes.

There's two matters.

There’s other matters, yes.

Simlarly related matters, and those

talk to those Counsel and seek to have

t he sane accommbdati ons with them

THE COURT:

As of now, those matters are, are still

on the calendar, but the intention is to reach out to those

parties to see if --
MR. AARON
THE COURT:

Yes.

-- simlar agreenents could be reached.

| assune those parties would then advise the Court, and advise

other parties, | would hope well in advance of
MR. AARON:  Yes.
THE COURT:

whi ch both the Court

there’s no need --
MR, AARON
THE COURT:
MR, AARON

t he 23rd.

So maybe we could fix sone dates by

and the parties wll be advised, so

W w il do that upon returning.

" msorry?

We are trying to do that

in the next two
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days and advise all of them and al so advise the --

THE COURT: But 1'd like to just set a tine so
parties know whet her those matters are going to be on the
cal endar or going to be simlarly wthdrawn, and you can just
be the nessenger, so to speak.

MR AARON: | will do that, and Your Honor, |1l |et
you know by the end of the week.

THE COURT: |If | can suggest perhaps by --

MR, AARON. | would suggest by Friday we shoul d be
able to advise the Court.

THE COURT: Well, that’'s fine. | was gonna -- if
not by Friday, by the 12th of Novenber you believe?

MR. AARON:. Absol utely.

THE COURT: |If not, certainly no |later than perhaps
Novenber 17th.

MR AARON: W will --

THE COURT: Yeah, the parties and everyone will be
advi sed.

MR AARON. We will try to do that expeditiously.

THE COURT: And we can mark the cal endars.

MR. AARON: (Ckay. And that’'s where we are, Your
Honor. W appreciate the Court’s indul gence. W anticipate
the --

THE COURT: Well, | enjoyed the reading nmaterial.

MR AARON: Well, it was, it was an educati onal
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experience wwth regard to the | aw, subpoenas and, and 2004,
and --

THE COURT: I, | will certainly, happily accept this
resolution. | believe it’s an appropriate one.

MR. AARON: Thank you.

THE COURT: Do other parties -- will this be, this
will be sinply resolved by a withdrawal, maybe would a
wi t hdrawal on the record suffice or would Counsel |ike to have
sone kind of a short Order that just cleans it up. It needn’t
be a very controversial one. Sinply reflect the w thdrawal,
which I, you know.

MR. AARON:. Can | submt for everyone, or does
everyone want to file their own?

THE COURT: | would prefer it be one Order that
captures the various, the Mtion, well there s several
Motions, joinders. It wll just refer to those matters that
were all brought together by the original Mtion of CIT G oup.

Vell, let nme hear fromother -- thank you, Counsel.
Let nme hear fromother parties. Thank you, M. Aaron.

MS. REPEROW TZ: Your Honor, | just wanted to say
that obviously all of, we reserve all of CT s rights with
respect to everything. The wthdrawal is without prejudice to
our rights, and we understand that their intentionis to file
adversary proceedi ngs here, but we are in no way consenting to

the filing of those actions or to the jurisdiction of this
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Court over this action, et cetera.

THE COURT: Right. And | assune the Order would
have sone | anguage that indicates it’s wthout prejudice, and
if the parties also want to indicate in there that all parties
are reserving their rights. You know, there’s boilerplate
| anguage could be put in the Oder.

MR. H RSCH: Your Honor, | would |ike to have it
clear on the record that the withdrawal is effective
i mredi atel y.

Can you confirmthat, Counsel ?

THE COURT: Yes.

MR. AARON:  Your Honor, if the Court would so Order
that, we --

THE COURT: Yeah, | wll so order it.

MR. H RSCH: Ckay, and that includes ny client, the
subpoena directed to ny client, BB&T.

MR. AARON. | assune BB&T filed an Qbjection?

MR H RSCH: Yes, we filed a Mtion.

MR. AARON: As to all, all --

MR HRSCH Finally, I just want to not that the,
that the withdrawal is unilateral and the only agreenent
between the parties is that the withdrawal, pending w thdrawal
of the Motions that follows, would be w thout prejudice to
everybody’s rights. That is the only agreenent that was

r eached.
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THE COURT: That’'s what | understood the application
to be, and that’s what’s been approved and woul d be granted.

Thank you. But other Counsel can certainly be
heard. They’ ve been here all norning.

MR, HIRSCH  Just a clarification. [It’s ny
under st andi ng speaking with M. Fleck that it’s all the
subpoenas that were issued by M. Fleck are being w thdrawn?

MR. FLECK: That’s correct. The only conplicating
factor here is that there are Counsel that are not present
here today that are present in the, in the renote
jurisdictions --

THE COURT: Yes.

MR. FLECK: =-- in the renote Districts, Illinois and
lowa, and we’ll need to get in touch with themto nake sure
that they’'re all on board with what we di scussed and agreed to
here today. | don't see that that’s going to be --

MR HRSCH Wth regard to GE and ABB, we agree
that those are w thdrawn.

MR. FLECK: That’'s correct.

M5. REPERONTZ: I'msorry. Now, I'ma little
confused because CIT had only one subpoena issued out of this
Bankruptcy Court, one out of Mssachusetts and one out of
Pennsyl vani a.

MR. HHRSCH: They're all w thdrawn.

M5. Reperowitz: They' re all w thdrawn.
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MR HRSCH That’'s right. There are, there are
other lawyers for other clients --
M5. REPEROW TZ: Under stood now.
MR. HIRSCH. -- other entities.
M5. REPEROW TZ: Understood. Such as the hearings
that are on for the 23rd here that don’t involve --

THE COURT: Those don’t involve any of the Qbjectors

t oday --

MR. HHRSCH. That's correct, Your Honor.

THE COURT: -- or the Respondents today.

MR HRSCH At least not in this court. There are
hearings in Illinois |later today, but the sane resol ution
iS.

THE COURT: Gkay. Thank you.

s there any other, are there any other parties that
want to either have that clarified or put any other statenents
on the record?

M5. MARKOVICH | would like to clarify a coupl e of
matters for the record.

Your Honor, as you're aware, our firmrepresents 12
of the | easing conpani es and banks. Sone of those entities
were simlarly served by subpoenas by the firmof Wir &
Partners, in connection with this bankruptcy case, but on
behal f of different Bankruptcy or District Courts, and which

is what | want to clarify for the record that those subpoenas
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are simlarly being withdrawn effective as of today, as, just
as the subpoenas that were issued on behal f of this Bankruptcy
Court.

THE COURT: | think Counsel’s referring to the fact
that sonme of the subpoenas were, that were the subject of
these matters were issued out of other bankruptcy, in other
districts.

M5. MARKOVI CH. That is correct, Your Honor.

MR. AARON. Your Honor, naybe, maybe | -- there are,
as Your Honor’'s aware, we filed subpoenas out of the
jurisdictions where those parties --

THE COURT: Yes.

MR. AARON: -- were | ocat ed.

THE COURT: Yes.

MR. AARON. Many of these parties chose to bring
these matters before Your Honor.

THE COURT: Yes.

MR. AARON. And to the extent these, they were
represented by these |lawers and the parties that are here,
we’'re not meking a distinction between those, whether they
were filed out of the District Court of Massachusetts or they
were filed out of this court. To the extent that they filed
Motions to Quash or otherwise in this Court, we are so
wi t hdr awi ng.

Wet her they are out of Massachusetts or |owa or
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wherever, we just, we just don’t take, nake the assunption
that we can have Your Honor enter an Order that would effect
the jurisdiction of the Southern District of |owa.

THE COURT: No, nor do | intend to do that. The
parties can still spread an agreenment on the record to the
extent that they have to inplenent these other agreenents
before other Districts, that they're intention is to so nove,
whether it be in this Court in this District or in the
appropriate Districts in Massachusetts or other jurisdictions.
No, | amnot going to enter Orders that inpeded on the
jurisdiction of ny coll eagues.

MR. AARON: | appreciate that, Your Honor. But that

THE COURT: But the agreements do reach not only the
subpoenas issued out of this Court but out of other simlarly
situated courts.

MR. AARON. As regard to those parties that brought
those actions in this Court?

THE COURT: | think that’s what Counsel wanted
clarification on.

MR. AARON. Thank you.

THE COURT: Thank you very much. [1’'Il -- and there
will be an appropriate Order that reflects the Court’s
acceptance of the w thdrawal of these various Mtions wthout

prejudi ce. Thank you.
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There was al so, | just wanted, there was anot her
matter on the cal endar which involved a Mdtion to Conpel
Rej ection of Lease or Executory Contract brought by New York
Store Fixture Conpany. There had been opposition, and |
beli eve, we were advi sed by Counsel for Irw n Business Finance
Corporation that the matter had been settled. Are you aware
of that?

MR. HOLT: Judge, the Trustee didn't file any
opposition to that Mdtion. It, it involved a Mdtion by a
former custonmer of the Debtor, New York Fixture Conpany, to
conpel the rejection of a | ease, which | ease had been assigned
pre-petition by the Debtor, and our position was that while
there’s no, the estate has no interest in that | ease to either
assune or reject, which was the opposition that was filed by
the assignee, | was not told that a Consent Order was gonna be
submtted, but it really, the estate --

THE COURT: | think a letter just went out
yesterday. So you may have just have received it. M.

Forman, who is here, appears to be copied on the letter from
M. Guen. 1’Il show you the letter.

It indicates that a Consent Order will be submtted,
in any case. | assune the Trustee will be copied on any such
Consent Order for your review.

MR. HOLT: Yeah, that’s fine, Your Honor. The

estate, as | said, the estate really has no interest in the
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| ease in question and doesn’t take a position regarding the

i ssue.
THE COURT: Ckay. Thank you, all. Have a good day.
(Adj ourned 12:09 p.m)
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