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United States District Court,
D. Utah,

Central Division.

UNIFIED CONTAINER, LLC, and Anderson Dairy,
Inc., Plaintiffs,
V.

MAZUMA CAPITAL CORP., and Republic Bank,

Inc., Defendant.

No. 2:10CV723DAK.
March 16, 2012.

Background: Lessees brought state-court action
against lessor and its assignee, aleging breach of
equipment lease agreements and civil conspiracy.
Following removal, assignee moved to dismiss les-
sees civil conspiracy claim and for Rule 11 sanctions.

Holdings: The District Court, Dale A. Kimball, J.,
held that:

(1) assignee implicitly conceded that |essees
fraud-based civil conspiracy claim contained suffi-
cient allegationsto alow it to answer such allegations,
and

(2) lessees dtated clam against assignee for
fraud-based civil conspiracy.

Motions denied.
West Headnotes

[1] Federal Civil Procedure 170A €636

170A Federa Civil Procedure
170AVII Pleadings and Motions
170AVII(A) Pleadingsin Genera
170Ak633 Certainty, Definiteness and Par-
ticularity
170Ak636 k. Fraud, mistake and condi-
tion of mind. Most Cited Cases

Lessor's assigneeimplicitly conceded that | essees
fraud-based civil conspiracy claim contained suffi-
cient allegationsto alow it to answer such allegations,
as required for claim to withstand motion to dismiss
for failure to plead fraud with sufficient particularity,
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where assignee had answered complaint months be-
fore filing its motion to dismiss, had failed to mention
rule governing dismissal for failure to plead with
particularity in its answer, and had identified wit-
nesses with information relating to civil conspiracy
claim in its post-answer initial disclosures. Fed.Rules
Civ.Proc.Rule9(b), 28 U.S.C.A.

[2] Federal Civil Procedure 170A €636

170A Federa Civil Procedure
170AVI1I Pleadings and Motions
170AVII(A) Pleadingsin General
170Ak633 Certainty, Definiteness and Par-
ticularity
170Ak636 k. Fraud, mistake and condi-
tion of mind. Most Cited Cases

One of the primary reasons for rule requiring
fraud to be pled with sufficient particularity and the
characteristic that sets fraud claims apart from any
other causes of action is that accusations of moral
turpitude should not be lightly made; this considera-
tion is especialy relevant where plaintiff broadly
accuses a number of defendants of intentiona
wrongdoing. Fed.Rules Civ.Proc.Rule 9(b), 28
USCA.

[3] Federal Civil Procedure 170A €636

170A Federd Civil Procedure
170AVII Pleadings and Motions
170AVII(A) Pleadingsin Generd
170Ak633 Certainty, Definiteness and Par-
ticularity

170AKk636 k. Fraud, mistake and condi-
tion of mind. Most Cited Cases

Rule requiring fraud to be pled with sufficient
particularity does not require particularity to the de-
gree so as to supplant general discovery methods.
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.

[4] Conspiracy 91 €18

91 Conspiracy
91l Civil Liability
911(B) Actions
91k18 k. Pleading. Most Cited Cases
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Lessees stated claim against lessor's assignee for
fraud-based civil conspiracy arising out of series of
equipment lease agreements under Utah law, by al-
leging that assignee's co-conspirator, the lessor, had
made fraudulent representations to them regarding
their right to purchase equipment at end of lease, de-
tailing each alleged act of fraud and giving person's
names and dates of fraudulent statements, and iden-
tifying fraudulent acts allegedly occurring at end of
initial terms of each lease. Fed.Rules Civ.Proc.Rule

9(b), 28U.S.CA.

[5] Conspiracy 91 €9

91 Conspiracy
911 Civil Liability
91I(A) Acts Congtituting Conspiracy and Li-
ability Therefor
91Kk9 k. Conspiracy to defraud. Most Cited
Cases

Although conspiracy to defraud requires proof of
the underlying fraud under Utah law, it is not neces-
sary that the underlying fraud have been committed by
each member of the conspiracy.

[6] Conspiracy 91 €9

91 Conspiracy
91l Civil Liability
91I(A) Acts Congtituting Conspiracy and Li-
ability Therefor
91k9 k. Conspiracy to defraud. Most Cited
Cases

Under Utah law, conspiracy to defraud may exist
where fraud was committed by one actor, but other
persons shared the intent to defraud.

[7] Conspiracy 91 €18
91 Conspiracy
91l Civil Liability
911(B) Actions
91k18 k. Pleading. Most Cited Cases

Federal Civil Procedure 170A €636

170A Federd Civil Procedure
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170AVII Pleadings and Motions
170AVII(A) Pleadingsin Generd
170Ak633 Certainty, Definiteness and Par-
ticularity
170Ak636 k. Fraud, mistake and condi-
tion of mind. Most Cited Cases

As a genera rule, civil conspiracy is not one of
the listed causes of action which must meet the re-
quirements of rule requiring fraud or mistake to be
pled with sufficient particularity; however, where the
unlawful act underlying the civil conspiracy is a
fraud-based tort, both the underlying tort and the
conspiracy claim must be pleaded with particul arity.
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.

[8] Conspiracy 91 €211

91 Conspiracy
911 Civil Liability
91I1(A) Acts Constituting Conspiracy and Li-
ability Therefor
91k1 Nature and Elementsin Genera
91k1.1 k. In general. Most Cited Cases

Under Utah law, civil conspiracy requires a
plaintiff to plead: (1) a combination of two or more
persons, (2) an object to be accomplished, (3) a
meeting of the minds on the object or course of action,
(4) one or more unlawful, overt acts, and (5) damages
as a proximate result thereof.

*633 Paul D. Veasy, Brandon J. Mark, David R. Hall,
Parsons Behle & Latimer, Salt Lake City, UT, for
Plaintiff.

Eleissa C. Lavelle, Duane Morris LLP, Las Vegas,
NV, Glenn R. Bronson, Erin M. Stone, Prince Y eates
& Geldzahler, Melinda A. Morgan, Richard F. Ensor,
Vantus Law Group, Salt Lake City, UT, for Defend-
ant.

MEM ORANDUM DECISION AND ORDER
DALEA.KIMBALL, District Judge.

This matter is before the court on Defendant
Republic Bank's Motion to Dismiss Count 7 of
Amended Complaint for Failing to Comply with Rule
(b) and Defendant Republic Bank's Motion for Rule
11 Sanctions Against Plaintiff and Parsons, Behle &
Latimer. The court held a hearing on the motions on
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February 29, 2012. At the hearing, Plaintiffs were
represented by David R. Hall, Paul D. Veasy, and
Brandon J. Mark, and Defendant Republic Bank was
represented by Richard F. Ensor and Michael Barn-
hall. After hearing argument, the court took the matter
under advisement. The court has considered the
memoranda and other materials submitted by the par-
ties, as well as the law and facts relating to the mo-
tions. Now being fully advised, the court issues the
following Memorandum Decision and Order.

BACKGROUND

|. Procedural History

Unified Container filed the original Complaint in
this matter in Nevada state court on April 7, 2010.
Defendants removed the case to federa court in Ne-
vada. Defendants then moved to have the case trans-
ferred to Utah. In July 2010, the Nevada District Court
transferred the case to the District of Utah.

Inthefall of 2010, Defendants then filed answers,
counterclaims, and third-party claims. After Unified
Container and Anderson Dairy responded, Defendants
filed motions for summary judgment in December
2010. Plaintiffs filed oppositions to the mations for
summary judgment and Defendants unilaterally and
voluntarily withdrew their summary judgment mo-
tions.

In February 2011, Plaintiffs moved to amend their
Complaint to add claimsfor fraud and civil conspiracy
against both Defendants based on the contents of a
written assignment agreement between Defendants
that Defendants had attached to their motions for
summary judgment. Neither Defendant opposed the
motion to amend. This court, therefore, granted
Plaintiff's motion for leave to amend for lack of op-
position and for the reasons stated in the moving
briefs.

On April 18, 2011, Plaintiffs filed their Amended
Complaint. On May 9, 2011, Republic Bank and
Mazuma each answered and filed counterclaims.
Republic Bank did not assert any affirmative defenses
based on Rule 9(b). Plaintiffs answered the counter-
claims on June 2, 2011. The parties then held an at-
torney planning meeting and stipulated to a Schedul-
ing Order. In the Attorney Planning Meeting report,
the parties acknowledged that Plaintiffs allege “an
elaborate fraud scheme based on the use of a particular
end-of-lease provision contained in two equipment
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finance lease agreements between Republic and
Plaintiffs.” The parties stipulated that discovery was
necessary on each of Plaintiffs' fraud and breach al-
legations, including information relating to the “ne-
gotiation and formation of the |ease agreements.”

Following entry of the Scheduling Order, Re-
public Bank served its initial disclosures in *634
which it identified numerous witnesses with infor-
mation concerning the allegations in the Amended
Complaint. Plaintiffs then served discovery requests
on Republic Bank, seeking information relating to
their fraud and conspiracy claims. One day before
Republic Bank's discovery responses were due, Re-
public Bank filed the instant motion to dismiss for
failure to plead the fraud claims with specificity. Re-
public Bank served its discovery responses the next
day but refused to produce any documents, citing the
pending mation to dismiss.

I1. Factual Background

This case concerns a series of equipment lease
agreements entered into between Unified Container
and Anderson Dairy, on one side, and Mazuma, on the
other. Mazuma assigned each of these leases to Re-
public Bank. The leases al contain an end-of-lease
provision known in the industry as “ Purchase, Return,
or Renew” provisions, or “PRR provisions.”

The PRR provision contains three end-of-term
options: (1) the option for Plaintiff to purchase the
equipment at a pricethat lessor and lessee agreeto; (2)
the option for lessee to return the equipment; and (3)
the option for lessee to renew the lease for twelve
additional months. If lessee does not elect an option or
if lessee and lessor are unabl e to agree on the purchase
pricefor the equipment, thelease agreement statesthat
the term of the lease will be extended for twelve
months.

Plaintiffs allege that Mazumarepresented to them
that they would be able to purchase the equipment at
the end of theinitial term of the leases for between ten
percent and fourteen percent of the equipment's orig-
ina value. The Amended Complaint allegesthat “[i]n
August of 2007, after extensive negotiation, Mr. La-
dle, [a Mazuma salesperson] represented to Ms.
Sowers’ Unified Container's representative that,
among other things, (1) “Mazuma would lease the
equipment in questions to Unified Container for a
period of two (2) years for monthly payments of
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$27,984.89 for six months and $59,247 for the next
eighteen months (totad lease payments of
$1,234,356.42)", (2) the “equipment that would be
leased to Unified Container would have the approxi-
mate value of $1,218,323.00,” and (3) “at the conclu-
sion of the two-year term, Unified Container would be
allowed to purchase the equipment for, at most, 10—
12% of the fair market value of the equipment at the
end of the lease term.”

Unified Container aleges that it entered into the
lease transaction based, in material part, on such rep-
resentations by Mazuma. Additionally, Unified Con-
tainer aleges that it performed under the lease
agreement and built its business around the leased
equipment based, in materia part, on such represen-
tations.

Less than three weeks after Unified Container
executed the lease agreement with Mazuma, Mazuma
assigned the lease to Republic Bank pursuant to a
“Sales and Assignment Agreement.” The assignment
was not limited to the twenty-four |ease payments that
Unified Container agreed to pay, but also included the
additiona continuation payments. Mazuma alleges
that the Sales and Assignment Agreement demon-
strates that Mazuma had no intention of honoring the
end-of-lease purchase option provision in the PRR
because Mazuma could only sell Republic Bank con-
tinuation lease payments if the lease automatically
renewed.

The Amended Complaint further alleges that after
Unified Container made the twenty-four initial lease
payments it agreed to pay, it sought to purchase the
equipment for the prearranged sales price of 10-12%.
However, Mazuma refused to sell the equipment for
10-12% of itsfair market value and instead demanded
that Mazuma pay the full alleged current value of the
equipment, approximately $779,726.84. This pur-
chase price added to the lease amounts Unified Con-
tainer already paid would be $2,014,083 for equip-
ment that was never worth more than $1.2 million and
that was currently worth $779,000.

The Amended Complaint alleges similar facts
with respect to the Anderson Dairy leases. The
Amended Complaint alleges that in August of 2007,
Ladle represented to Sowers that Mazumawould | ease
the equipment in question to Anderson Dairy for a
period of *635 three years for monthly payments of
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$18,830 for twelve months and $31,260 for the next
twenty-four months, totaling $976,200 in lease pay-
ments, that the equipment's value was approximately
$1 million, and that at the conclusion of the three-year
term, Anderson Dairy would be allowed to purchase
the equipment for between 10 and 14% of its residua
value. The parties subsequently changed the term of
the lease to twenty-four months. Mazuma then sold
the lease to Republic Bank for an amount including
the continuation payments even though Mazumaknew
that Anderson Dairy intended to purchase the equip-
ment at the conclusion of theinitial term of the lease.
At the end of the initial term of the lease, Mazuma
refused to honor its representation that it would sell
the equipment for between 10-14%. Again, the
amount Mazuma demanded was so high it was ex-
cessive in relaion to the actual value of the equip-
ment.

Mazuma and Anderson Dairy entered into two
additional leasesrelating to similar property and based
upon similar representations. Mazuma then sold those
leases to Republic Bank and refused to sdll the prop-
erty for areasonable price at the end of theinitia term
of the | eases.

For al such leases, Plaintiffs allege that Mazuma
and Republic Bank's actions are consistent with a
general pattern and practice of fraud in which the
lesseeis fraudulently induced to enter into |eases with
promises regarding an agreed upon value for the
purchase of the equipment at the end of theinitial term
of the lease when, in fact, there was no intention of
allowing the purchase to take place. Rather, Plaintiffs
claim that both Defendants, as demonstrated by their
own sale and assignment agreements, intended for the
lessee to make the extended continuation payments. In
addition, Plaintiffs allege that Mazuma paid its sales
representatives sales commissions at signing not only
for the initial term of the leases but aso for the ex-
tension payments that would result when Mazuma
failed to negotiate a reasonable purchase price at the
end of the initia term. These commissions aso pur-
port to demonstrate Mazuma's intention at the time of
entering the | eases.

In thecivil conspiracy claim, Plaintiffs allege that
Republic Bank and Mazuma have agreed to act in
concert with respect to the use of PRR provisions in
the leases negotiated by Mazuma and then assigned to
Republic Bank to force the extension of the leases
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beyond the initiad lease term. Plaintiffs clam that
Mazuma and Republic Bank had a meeting of the
minds concerning the negotiation, administration,
performance, and enforcement of the PRR provisions
in the leases. As such, these acts of civil conspiracy
are dleged to be the proximate cause of Plaintiffs
injuries.

DISCUSSION

Republic Bank moves to dismiss the civil con-
spiracy claim in Plaintiff's Amended Complaint for
failure to plead the claim with specificity under Rule
9(b) of the Federa Rules of Civil Procedure. Republic
Bank aso moves under Rule 11 of the Federal Rules
of Civil Procedure for sanctions against Plaintiffs and
Plaintiffs’ counsel for bringing the civil conspiracy
claim. Whilethe civil conspiracy claimisalso asserted
against Defendant Mazuma Capital, Mazuma Capital
has not moved for dismissal of the claim or for sanc-
tions. The court will address the motion to dismiss
first because a denia of that motion could moot the
Rule 11 motion for sanctions.

Republic Bank's Motion to Dismiss

[1] Republic Bank's motion to dismiss seeks only
to dismissthe civil conspiracy claim alleged against it
for failure to plead the clam with specificity under
Rule 9(b) of the Federal Rules of Civil Procedure.
Plaintiffs first argue that Republic Bank's motion to
dismiss is proceduraly improper under Rule 9(b),
relying on a court in this district that denied a motion
to dismiss a conspiracy to defraud claim because the
alegations “give defendants notice of the grounds
upon which those claims rest.” Lochhead v. Alacano,
697 F.Supp. 406, 418 (D.Utah 1988). Other courts
have held that 9(b) requires fraud to be pleaded with
sufficient particularity to permit “the person charged
with fraud ... [to] have a reasonable opportunity to
answer the complaint and adequate information to
frame a response.” *636Future Tech Int'l, Inc. v. Tae
Il Media, Ltd, 944 F.Supp. 1538, 1571

(S.D.Fla.1996).

The court agrees that Republic Bank's actions to
date implicitly concede that the Amended Complaint
contains sufficient allegations to allow it to Answer
such adlegations. Republic Bank answered the
Amended Complaint months before it filed this mo-
tion to dismiss. Republic Bank did not mention Rule
9(b) inits Answer. In addition, initsinitial disclosures
filed after its Answer, Republic Bank identified wit-
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nesses with information relating to the civil conspir-
acy claim. Whiletherules do not specifically state that
a party can waive a challenge under Rule 9(b), the
rules serves little purpose when a party has already
been capable of answering the claim and providing
initial disclosures relevant to the claim. Plaintiffs ask
the court to deny Republic Bank's mation to dismiss
on purely procedura grounds. The court agrees that
such adenid is probably appropriate and permissible.
Nonetheless, the court will address the merits of the
motion as well.

2][3] Rule 9(b) requires a party to state the cir-
cumstances constituting fraud with particularity. See

Fed.R.Civ.P. 9(b). The Tenth Circuit has explained
that a plaintiff must “set forth the time, place, and
contents of the false representation, the identity of the
party making the false statements and the conse-
guences thereof.” Jensen v. America’'s Wholesale
Lender, 425 Fed.Appx. 761, 763 (10th Cir.2011).
“One of the primary reasons for Rule 9(b) and the
characteristic that sets fraud claims apart from any
other causes of action is that accusations of moral
turpitude should not be lightly made. This considera-
tion is especiadly relevant where, as here, plaintiff
broadly accuses a number of defendants of intentional
wrongdoing.” Lochhead v. Alacano, 662 F.Supp. 230,
234 (D.Utah 1987). Rule 9(b), however, does not
require “particularity to the degree so as to supplant
general discovery methods.” Schwartz v. Celestial
Seasonings, Inc., 124 F.3d 1246, 1254 (10th
Cir.1997). And, while fraud must be pleaded with
particularity, the rule specificdly states that
knowledge and intent may be pleaded generaly.

Fed.R.Civ.P. 9(b).

4][5][6] Republic Bank admits that the Amended
Complaint aleges fraudulent representations that
Mazuma made to Plaintiffs, but it claims that nowhere
in the Amended Complaint do Plaintiffs alege that
Republic Bank made any fraudulent representations to
Plaintiffs. This argument regarding direct fraudulent
representations, however, appears to ignore the fact
that the fraud claim is not directed a Republic Bank,
only the civil conspiracy claim is aleged against Re-
public Bank. Republic Bank is only moving to dismiss
the civil conspiracy claim, not the fraud claim. In the
conspiracy claim, Republic Bank may be held liable
for the fraudulent representations made by its
co-conspirator even if Republic Bank did not itself
make any false statements to Plaintiffs. Although
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“conspiracy to defraud requires proof of the underly-
ing fraud, it is not necessary that the underlying fraud
have been committed by each member of the con-
spiracy.” Lawrence v. Intermountain, Inc., 243 P.3d
508, 513 n. 4 (Utah Ct.App.2010). “[C]onspiracy to
defraud may exist where fraud was committed by one
actor, but other persons shared the intent to defraud.”
1d. Therefore, the arguments as to whether Republic
Bank made any fraudulent representationsto Plaintiffs
are irrelevant because no fraud claim is asserted
against Republic Bank and without merit under the
civil conspiracy claim.

[7] Next, Republic Bank contends that the alle-
gations regarding civil conspiracy are vague and con-
clusory alegations that fail to meet Rule 9(b) stand-
ards. “Asageneral rule, civil conspiracy is not one of
the listed causes of action which must meet the re-
quirements of Rule 9(b). However, where the unlaw-
ful act underlying the civil conspiracy is a fraud-based
tort, both the underlying tort and the conspiracy claim
must be pleaded with particularity.” Zero Down Sup-
ply Chain Solutions, Inc. v. Global Transportation
Solutions, Inc., 2008 WL 4642975, *9, 2008 U.S.
Dist. LEXIS 84722, *27-28 (D.Utah Oct. 17, 2008).
The Utah Court of Apped s has also held that where a
civil conspiracy is predicated on fraud, “the fraud
must be pleaded with particularity, even though in this
context the fraud is smply an element of the [civil
conspiracy] claim rather *637 than the claim itself.”
Coroles v. Sabey, 79 P.3d 974, 984 (Utah

Ct.App.2003).

[8] Civil conspiracy requires a plaintiff to plead:
“(1) a combination of two or more persons, (2) an
object to be accomplished, (3) a meeting of the minds
on the object or course of action, (4) one or more
unlawful, overt acts, and (5) damages as a proximate
result thereof.” Pohl, Inc. v. Webelhuth, 2008 UT 89, {
29, 201 P.3d 944. Republic Bank claims that athough
Plaintiffs allege that there was a meeting of the minds,
they do not state when or where such an agreement
was made, who at Republic Bank made the agreement,
or the contents of the communications that led to the
agreement.

However, accepting al of the well-pleaded facts
as true, the Amended Complaint states a claim for
civil conspiracy. The Amended Complaint in this case
pleads that co-conspirator Mazuma committed acts of
fraud. The acts of fraud are detailed and give the
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persons name and the date of the fraudulent state-
ments. In addition, the Amended Complaint identifies
the fraudulent acts that occurred at the end of the
initial terms of each lease. The allegations of Ma-
zumas underlying fraud meet the requirements of
Rule 9(b). Moreover, the court notes that Mazuma is
not moving under Rule 9(b) to dismiss the claim
against it and Republic Bank appears to admit that the
Amended Complaint states a cause of action for fraud
against Mazuma. Therefore, the issue is not whether
the underlying fraud is pleaded with particularity,
because it is. The issue is whether Plaintiffs have
adequately pleaded a civil conspiracy between Re-
public Bank and Mazuma.

The Amended Complaint aleges that the civil
conspiracy consisted of the following agreement:
Mazumawould negotiate | easeswith aPRR provision,
represent during the negotiations that the PRR provi-
sion would allow Plaintiffs to purchase the equipment
at the end of the initia terms of the leases, and sub-
sequently assign the lease to Republic Bank. Then, at
the end of theinitia term of the lease, Republic Bank
or Mazuma would disclam Mazuma's earlier repre-
sentations regarding purchase price, refuse to negoti-
ate areasonabl e purchase price, and force an extension
of the lease payments.

Even though intent and knowledge are only re-
quired to be pleaded generally under Rule 9(b),
Plaintiffs have aleged that the written sales and as-
signment agreements between Mazuma and Republic
Bank demonstrate Mazuma and Republic Bank's in-
tent and meeting of the minds, just weeks after the
|eases were entered into, to require Plaintiffsto extend
the leases because the sales amount is based upon an
extension of the lease even though negotiations for an
end-of-lease purchase have not begun. The Amended
Complaint identifies who entered into the Sales and
Assignment agreement for Mazuma and Republic
Bank and when they were entered into with respect to
the Unified Container lease. Plaintiffs do not have the
Sales and Assignment agreements relating to the
Anderson Dairy leases but state that it was likely
between the same individuals and entered into shortly
after the leases were executed. Plaintiffs seek to gain
copies of the specific agreementsin discovery.

Republic Bank contends that Plaintiffs cannot
show a meeting of the minds based only on the ex-
istence of the assignments because other courts have
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determined that such assignments do not demonstrate
fraud. Magistrate Judge Wells has found that there is
some value in the end-of term option for continued
payments. Republic Bank v. Ethos Environmental,
Inc., 2011 WL 587772 (D.Utah Feb. 9, 2011) (Judge
WEells). In that case, however, the court was looking at
a sale-lease back agreement, there was no civil con-
spiracy or fraud claims, only breach of the covenant of
good faith and fair dealing, and, most significantly, the
case was a the summary judgment stage. In TFG—
lllinois, L.P. v. United Maintenance, Inc., 829
F.Supp.2d 1097, 1117-20 (D.Utah 2011), Judge
Stewart denied summary judgment on a fraudulent
inducement claim because there was no representation
that the property would be sold at a low price at the
end of the lease, and the fact that the |ease was sold to
Republic for an amount based on extension payments
only demonstrated that there was some value in the
possible extension payments. Again, however, the
case was at the summary judgment stage, and the facts
differed from the facts in this case in that no repre-
sentation *638 regarding an end of lease purchase
price was made. The court does not find these sum-
mary judgment cases helpful in a determination of
whether Plaintiff's civil conspiracy claim was pleaded
with sufficient particul arity.

In Lochhead v. Alacano, this court noted that
“behavior may imply an agreement to conspire where
no formal agreement has been shown.” 697 F.Supp. at
417. “[B]usiness behavior is admissible circumstantial
evidence from which the fact finder may infer
agreement.” |d. Thisis consistent with Utah law which
holds that “a court may look to the relationship of the
parties and use reasonable inferences in determining
whether a conspiracy existed” and that a “ conspiracy
may be inferred from circumstantial evidence, in-
cluding the nature of the act done, the relations of the
parties, and the interests of the alleged conspirators.”
Lawrence, 243 P.3d a 514 n. 6.

The court concludes that PlaintiffS Amended
Complaint meets Rule 9(b) standards in setting out
sufficient details with respect to the who, what, when,
and how of an aleged civil conspiracy between De-
fendants to commit fraud against Paintiffs. The
Amended Complaint gives the specific representa-
tions made to Plaintiffs before they entered into the
leases, the sale and assignment agreements Defend-
ants entered into shortly after the leases which are
based on extension payments, the failure to honor the
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prior representations regarding purchase price at the
end of the initia term of the lease, the lack of good
faith in negotiating the purchase price at the end of the
initial term of the lease, and the damages Plaintiffs
incurred by having to pay the extension payments.
Under Rule 9(b), Republic Bank's knowledge and
intent need only be aleged generally. Moreover, at
this pleading stage, the alleged conspiracy was ap-
parently detailed enough to alow Republic Bank to
answer and provide initia disclosures. The court
concludes that the clam is sufficiently detailed to
allow the parties to proceed to conducting discovery.
Any discovery that Republic Bank has failed to pro-
vide based on the existence of its motion to dismiss
shall be provided to Plaintiffs within 20 days of the
date of this Memorandum Decision and Order. Any
other discovery disputeswill be handled by Magistrate
Judge Wells under this court's prior order of reference.
Accordingly, the court denies Republic Bank's motion
to dismiss.

Republic Bank's Motion for Rule 11 Sanctions

Because the court has determined that Republic
Bank's motion to dismiss lacks merit, it also finds its
motion for sanctions under Rule 11 of the Federa
Rules of Civil Procedure to be without merit. The
court finds Republic Bank's Rule 11 motion more
troubling than Plaintiffs civil conspiracy claim. If the
civil conspiracy claim was frivolous and warranting of
Rule 11 sanctions soldy for being brought, Republic
Bank should have opposed Plaintiffs' motion to amend
the complaint to add the claim. It did not. In addition,
Republic Bank should have responded to the filing of
the claim with a motion to dismiss and a Rule 11
motion before it answered the Amended Complaint. It
did not. Moreover, even if Republic Bank had won the
Rule 9(b) mation to dismiss, it would have resulted
only in Plaintiffs being given an opportunity to amend
their claim to add more specificity. Given the court's
ruling on the motion to dismiss, the court finds no
basis for Republic Bank's Rule 11 motion.

The more difficult issue in connection with Re-
public Bank's Rule 11 motion is whether Plaintiffs
counsel should be awarded attorneys' fees for having
to respond to the motion. The motion was clearly
without merit, wasted court time and resources, and
was an unnecessary cost to both parties' clients. The
court, however, declines to award attorneys' fees for
the motion. The court's only reason for not awarding
fees is Republic Bank's change in counsel after Re-
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public Bank answered the Amended Complaint and
provided initial disclosures. New counsel apparently
disagreed with prior counsel's handling of the case.
But, had a single set of attorneys proceeded in this
manner, the court would have awarded fees to Plain-
tiffs counsdl.

*639 CONCLUSION

For the reasons set forth above, Defendant Re-
public Bank's Motion to Dismiss Count 7 of Amended
Complaint for Failing to Comply with Rule (b) is
DENIED and Defendant Republic Bank's Motion for
Rule 11 Sanctions Against Plaintiff and Parsons,
Behle & Latimer Defendant Republic Bank's Motion
to Dismiss is DENIED. Any discovery that has not
been produced because of the pending motion to
dismiss shall be produced within 20 days of the date of
this Memorandum Decision and Order. Any other
specific discovery issues will be handled by Magis-
trate Judge Wdlls.

D.Utah,2012.
Unified Container, LLC v. Mazuma Capita Corp.
280 F.R.D. 632
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