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Plaintiff, derivatively and on behalf of Wells Fargo & Company (“WellsFargo” or the “Company”), allege the following based upon the investigation ofPlaintiff and counsel, including review of legal and regulatory filings, pressreleases and media reports about Wells Fargo.  I.     INTRODUCTION1. Over the past several years, Defendants, and each of them, authorizedWells Fargo to avoid paying taxes to the United States government by approvingand ratifying Wells Fargo’s participation in sham tax shelters involving numerouslease transactions with public agencies.  The lease transactions are known as “salein/lease out” or SILO tax shelters (“SILO”or “SILO transactions”), where a tax-exempt entity such as a public transit agency transfers tax benefits to Wells Fargoin a sham transaction. The assets in these lease transactions include rail cars orbuses in the transit leases, or telecommunications equipment.  The Wells Fargo taxshelters are collectively referred to as the “SILO Transactions.”  In a nutshell, thebank “bought” the rail car or bus, then “leased” it back to the agency, and took allof the deductions for the rail car or bus on its corporate Franchise income taxes. Nothing changed hands – only pieces of paper.2. Wells Fargo authorized and paid millions of dollars in bonuses toofficers and employees, and fees to attorneys, accountants, and consultants, forcoming up with these sham transactions to defraud the government and taxpayersout of millions of dollars in tax revenues.  They sought to cover these actions withfaulty and bogus legal opinions, for which they paid hundreds of thousands ofdollars, if not more.  Meanwhile, while fighting with the Federal government toavoid paying Federal income taxes, Wells Fargo took $25 billion in TARP fundsfrom the Federal government and paid millions in bonuses.  3. This is a shareholder derivative action on behalf of nominal defendantWells Fargo, a financial institution with its principal place of business in SanFrancisco, California, against certain present and former members of Wells
1COMPLAINT
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Fargo’s Board of Directors and certain senior executives (collectively“Defendants”) for breaches of fiduciary duty, abuse of control, and grossmismanagement.4. Wells Fargo’s objective was simple – to avoid paying taxes.  TheSILO Transactions allowed Wells Fargo to take advantage of large tax deductionsbought from the tax-exempt public entities to offset taxable income and therebyreduce overall tax liability to the United States.5. For example, in the taxable year ended December 31, 2002, WellsFargo filed a consolidated Federal income tax return on behalf of itself and itssubsidiaries, which took deductions of $115,174,203 for the SILO Transactions. On its 2002 Federal income tax return, Wells Fargo reported “rental income” withrespect to the SILO Transactions and deducted the appreciation of equipment,amortization of transactions expenses, and interest expense relating to the propertyin these SILO Transactions.6. The Internal Revenue Service (“IRS”) conducted a routine audit ofWells Fargo’s Federal income tax return for the 2002 taxable year.  As part of theaudit, the IRS disputed Wells Fargo’s tax treatment of the SILO Transactions and,as a result, disallowed the tax deductions, proposed an increase in Wells Fargo’staxable income for the amount of the deductions, and sought to impose a penaltyof over $8 million under 26 U.S.C. § 6662 against Wells Fargo for participating inthese sham transactions. 7. By 2002, Wells Fargo was well aware of the fact that the IRS waschallenging tax shelters such as these SILO Transactions, and their predecessors,LILO (“lease in/lease out”) transactions.  In fact, in April 2002, a federal tax courtdenied a Wells Fargo subsidiary’s tax deduction of $87.8 million from a SILOinvolving computer equipment.  Indeed, in 1996, the IRS issued proposedregulations that largely eliminated the tax benefits associated with LILOs; these
2COMPLAINT
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regulations became effective in 1999. Section 467 Rental Agreements, 61 Fed.Reg. 27,834 (proposed June 3, 1996); 26 C.F.R. § 1.467-1 to-5 (2007).8. Tax deductions for LILO transactions were formally disallowed in2002.  In March 2002, the IRS issued Revenue Ruling 99-14,1999-1 C.B. 835,which disallows deductions claimed with respect to LILO transactions.  In October2002, the IRS issued Revenue Ruling 2002-69, 2002-2 C.B. 760, which modifiedand superseded Revenue Ruling 99-14, but maintained the same positiondisallowing deductions. 9. In the taxable year ended December 31, 2003, Wells Fargo filed aconsolidated Federal income tax return on behalf of itself and its subsidiaries,which took deductions of more than $160 million for the SILO Transactions. 10. By early 2004, Wells Fargo was among a handful of financialinstitutions that were the largest users of these SILO tax shelters, collectingapproximately $3.3 billion in federal tax breaks.  At the time, it was reported thatWells Fargo bought $1.6 billion worth of assets in 35 transactions.  While publictransit agencies obtained only about 5 percent of the value of the assets, investorslike Wells Fargo claimed 100 percent depreciation.  The sham deals brought aninvestment return on saved taxes, of almost 600 percent for the biggest investors,including Wells Fargo.  11. In February 2004, the IRS released Appeals Settlement Guidelinesdesigned to bring an end to the tax benefits associated with LILO transactions.  InOctober 2004, Congress followed up on these efforts and passed legislation whichsubstantially increased the penalties and sanctions for failing to comply with taxshelter rules. See American Jobs Creation Act of 2004, Pub. L. No. 108-357, 118Stat. 1418.  12. Wells Fargo knew that it was only a matter of time before taxdeductions for the SILO Transactions would be formally disallowed.  As early asMarch 2004, the IRS’s commissioner revealed that companies that were using
3COMPLAINT
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SILOs “are trying to stay several steps ahead of the IRS,...” adding that, “[a]llyou’re doing here in some of the transactions is you’re really abusing the system.” Senator Charles Grassley, Republican head of the Senate Finance Committee,added that these SILO deals are, “just good old-fashioned fraud.”   On February11, 2005, the IRS issued Notice 2005-13, which disallowed tax deductions withrespect to SILO transactions, like those involved herein. (See IRS Notice 2005-13,2005-1 C.B. 630, 2005-1 C.B. 630, 2005-9 I.R.B. 630).  Since then, and as allegedherein, the IRS has successfully challenged these SILO transactions as having noeconomic purpose other than creating tax benefits.  13. As expected, the IRS formally challenged Wells Fargo’s SILOTransaction tax deductions.  On April 22, 2005, the IRS issued to Wells FargoLetter 950 with two Forms 870, “Waiver of Restrictions on Assessment andCollection of Deficiency in Tax and Acceptance of Overassessment”.  This Letterreflected a refund of income described above. The refund was partially offset by apenalty of $8,062,194 million, with respect to the SILO Transactions imposedpursuant to 26 U.S.C. § 6662.  On April 27, 2005, Wells Fargo signed the Form870. 14. On May 11, 2005, Wells Fargo challenged the IRS’s disallowance ofthe deductions for the SILO Transactions by filing a Form 1120X, “Amended U.S.Corporation Income Tax Return”, with the IRS requesting refund of erroneouslypaid Federal income tax for the 2002 taxable year.  Wells Fargo claimed that theIRS had erred by increasing Wells Fargo’s taxable income for 2002 by$115,174,203 with respect to the SILO Transactions, and by $7,594,248 withrespect to a proposed adjustment unrelated to the SILO Transactions.  As a result,Wells Fargo requested a refund of $42,968,958 in taxes.  It also requested a refundof the $8,062,194 paid for the penalty imposed by the IRS for the SILOTransactions.
4COMPLAINT
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15. On September 7, 2006, Wells Fargo, on behalf of itself and itssubsidiaries, filed suit against the United States in the United States Court ofFederal Claims seeking a refund of $115,174,203 that the IRS disallowed from its2002 Federal income taxes (“2006 Tax Refund Suit”).  Wells Fargo sought tocharacterize the SILO Transactions as though they were tangible pieces ofproperty for tax purposes.  By way of example, Wells Fargo falsely asserted thatthe SILO Transactions “qualified as a sale” for tax purposes because “(i) theagreement transferred the benefits and burdens of ownership to Wells Fargo, (ii)Wells Fargo’s purchase price was equal to the fair value market of the property (asdetermined by the independent appraiser), and (iii) there is a reasonable possibilitythat Wells Fargo can recoup its investment in the leased equipment from itsincome producing potential and residual value.”  In addition, Wells Fargo falselyasserted that each SILO Transaction qualified as a “lease” for tax purposesbecause it obtained a possessory interest in the property (e.g., “each Leasetransferred possession of the property interest in return for the obligation to payrent and provided for transfer of possession back to Wells Fargo in the event ofdefault, ....”).  16. On June 6, 2007, the IRS concluded an audit of Wells Fargo’s 2003Federal income tax, and proposed a deficiency of more than $160 million for the2003 taxable year, more than $140 million of which involved disallowed taxdeductions for SILO transactions.  Wells Fargo formally disputed the IRS’sfindings shortly thereafter.  17. Despite having already disallowed tax deductions for SILOtransactions, on August 6, 2008, the IRS offered a penalty-free, tax sheltersettlement initiative to parties involved in SILO transactions.  Called the IRS’sAppeals Settlement Guideline, the initiative offered settlements to many of thenation’s largest corporations, including Wells Fargo, contingent on them endingthe tax benefits of these sham transactions by the end of that year.  The SILO
5COMPLAINT
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structure, like its predecessor LILO, is no longer an acceptable tax haven for thebanks that created them.  Among the terms of the IRS’s Appeals SettlementGuideline, a taxpayer would have to concede 80 percent of any claimed interestexpense deduction, amortized transaction costs, and head lease, described infra,rent expense for each tax year through 2007, and the IRS would agree to disregard80 percent of any reported taxable rental income with respect to the SILOtransactions for each tax year through 2007.  18. Wells Fargo knowingly rejected an opportunity to benefit financiallyfrom the proposed IRS settlement for its numerous SILO Transactions.  Under theIRS’s proposed settlement, despite being allowed to avoid penalties for seeking anunlawful tax deduction, Wells Fargo was offered the opportunity to retain 20percent of the tax benefits it derived from the illegal tax shelters.  Not surprisingly,after efforts by both Congress and the IRS to eliminate the tax benefits originallyavailable from SILO transactions, these abusive tax shelters have become virtuallynon-existent in new transactions created by the leveraged leasing industry today.19. In its 2008 annual report posted on its website, Wells Fargo reportedthat it was appealing or litigating IRS audits for periods 1997 to 2004 (includingthe lawsuits described herein), and that the IRS is auditing Wells Fargo’s Federalincome tax returns for 2005 and 2006 (presumably including deductions forcertain SILO Transactions).  Wells Fargo also reported that in “October 2008,Wachovia submitted a non-binding acceptance to participate in the IRS resolutionoffer related to sale-in/lease out (SILO) transactions”, and although the financialimpact was uncertain, it could significantly impact the Company’s unrecognizedtax benefits.  Wells Fargo’s Form 10-K filed with the SEC for this period makesno mention of any SILO transactions.  20. In fact, on October 5, 2009, Wells Fargo filed a second suit againstthe United States, but this time in federal court in Minnesota (“2009 Tax RefundSuit”). Alleging that it has “acquired the benefits and burdens of ownership” in
6COMPLAINT
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public transit property under additional SILO Transactions, Wells Fargo seeks arefund of at least $54,652,605, for what it asserts it erroneously paid in Federalincome taxes for SILO Transactions that were disallowed for the taxable yearended December 31, 2003.  The total refund Wells Fargo seeks in its suit is morethan $162 million involving numerous disputed tax deductions.  As with WellsFargo’s efforts to take tax deductions on the SILO Transactions in 2002, the IRSalso audited Wells Fargo’s 2003 efforts to deduct taxes on additional SILOTransactions, and notified Wells Fargo in 2007 that it was disallowing certain ofthose 2003 deductions as well.  Wells Fargo rejected the IRS’s disallowances,rejected the opportunity to settle, and filed the second, 2009 Tax Refund Suitinstead.21. Despite knowing that the IRS had disallowed tax deductions for thesham tax shelters at issue, Wells Fargo engaged in prolonged litigation over the2006 Tax Refund Suit that culminated in a court trial in April 2009.  The partiesagreed to limit their trial presentation to five SILO Transactions (four involvingpublic transit agencies, including the State of California Department ofTransportation (“Caltrans”), and one technological equipment (“QTE”) lease).  22. On January 8, 2010, the Court presiding over Wells Fargo’s 2006 TaxRefund Suit rejected Wells Fargo’s claims against the IRS, including itscharacterization of the SILO Transactions.  The Court ruled that Wells Fargo isnot entitled to the claimed tax deductions.  As alleged in more detail herein, theCourt previewed its decision in the following synopsis:In brief summary, the Court finds that Wells Fargo is not entitled tothe claimed tax deductions on the five trial transactions.  The SILOtransactions did not grant Wells Fargo the burdens and benefits ofproperty ownership.  The transactions lacked economic substance,and were intended only to reduce Wells Fargo’s federal taxes bymillions of dollars.  Although well disguised in a sea of paper andcomplexity, the SILO transactions essentially amount to WellsFargo’s purchase of tax benefits for a fee from a tax-exempt entitythat cannot use the deductions.  The transactions are designed tominimize risk and assure a desired outcome to Wells Fargo,regardless of how the value of the property may fluctuate during the
7COMPLAINT
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term of the transactions.  Indeed, nothing of any substance changes inthe tax-exempt entity’s operation and ownership of the assets.  Theonly money that changes hands is Wells Fargo’s up-front fee to thetax-exempt entity, and Wells Fargo’s payments to those who haveparticipated in or created the intricate agreements.  The equity anddebt “loop” transactions simply are offsetting accounting entries notinvolving actual  payments, or pools of money eventually returned tothe original holder.  If the Court were to approve of these SILOschemes, the big losers would be the Internal Revenue Service(“IRS”), deprived of millions of taxes rightfully due from afinancial giant, and the taxpaying public, forced to bear the burdenof the taxes avoided by Wells Fargo.Wells Fargo & Company and Subsidiaries v. The United States, Case No. 06-628T(January 8, 2010) at 3-4 (emphasis added).  23. To further support its rejection of Wells Fargo’s refund suit against heUnited States, the Court expressed its disdain for the individuals who created andperpetuated Wells Fargo’s SILO Transactions, stating that:
The SILO transactions here are offensive to the Court on manylevels.  A cadre of company executives, in concert with teams wellknown legal and accounting firms and other consultants, regularlyconstructed and participated in these tax schemes for Wells Fargo,apparently blind to professional standards of care.  Representativesfrom the Federal Transit Administration (“FTA”) encouraged transitagencies to participate in SILO transactions as a way to raiseadditional funds, without seriously considering the probable adversetax treatment of the transactions.  Even when the IRS issued a 1999Revenue Ruling disallowing tax deductions for LILO transactions,the participants continued on with only slight adjustments to createthe SILO transactions.  The Court has little sympathy for those whohave lost out as a result of this decision. Id. at 4-5 (emphasis added and internal note omitted). 24. The District Court in Minnesota, where Wells Fargo filed the 2009Tax Refund Suit on behalf of itself and its affiliated group, will most likely rejectWells Fargo’s claims for the same reasons.25. These sham SILO tax shelters were characterized as “blatantlyabusive” and “rotten to the core.”  Even when it was known that Congress and theIRS were challenging these aggressive tax shelters, and then formally disallowedthem, Wells Fargo was allowed to continue seeking millions of dollars in taxdeductions, at great cost and waste of corporate and judicial assets.  Simply stated,
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this conduct exemplified bad corporate citizenship that was blatantly abusive androtten to the core. II.     JURISDICTION AND VENUE26.  The amount in controversy exceeds the jurisdictional minimum ofthis Court.27. Venue is proper because certain of the Defendants resided, transactedbusiness, were found, or had agents in this county, and because San Francisco isthe closest major financial center to Plaintiff where the Defendants conductedsignificant business. III.     PARTIESA. PlaintiffPlaintiff Robert Marshall ("Marshall") is a resident of San Mateo County,California, and a registered Wells Fargo shareholder.  During the time of theinjurious acts complained of herein, Plaintiff Marshall held and continues to holdshares of Wells Fargo stock.B. Defendants1. Nominal Defendant28. Defendant Wells Fargo & Company (“Wells Fargo”) is a financialinstitution with its principal place of business in San Francisco, California.  At alltimes alleged, Wells Fargo participated in numerous lease transactions sometimesreferred to as “SILO” (“Sale in/Lease out”) tax shelters, pursuant to which WellsFargo purchased tax benefits for a fee from tax-exempt public entities.  WellsFargo’s origins as a banking giant began in 1852 when it opened for business inSan Francisco to serve fortune seekers during the California gold rush.  2. Executive Officer Defendants29. Defendant Richard M. Kovacevich (“Kovacevich”) served on WellsFargo & Company’s Chairman, President and CEO from 2002-2004.  Herelinquished his President duties and remained Chairman and CEO from 2005-
9COMPLAINT
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2006.  From 2007-2008, Kovacevich was Chairman of Wells Fargo & Company. Kovacevich was also a member of the Board of Directors from 2002-2008.  Oninformation and belief, Kovacevich is a resident of San Francisco County,California.30. Defendant John G. Stumpf (“Stumpf”) became Chairman for WellsFargo & Company in January 2010.  He was named Chief Executive Officer inJune 2007, elected to Wells Fargo’s Board of Directors in June 2006, and has beenPresident since August 2005.  Stumpf joined the former Norwest Corporation(predecessor to Wells Fargo) in 1982 in the loan administration department andthen became senior vice president and chief credit officer for Norwest Bank, N.A.,Minneapolis.  In 1998, with the merger of Norwest Corporation and Wells Fargo& Company, he became head of the new Western Banking Group.  In 2000,Stumpf led the integration of Wells Fargo’s acquisition of the $23 billion FirstSecurity Corporation.  In May 2002, he was named Group EVP of CommunityBanking and then in December 2008, Stumpf led one of the largest mergers inhistory with the purchase of Wachovia.  On information and belief, Stumpf is aresident of San Francisco County, California.  31. Each of the Defendants identified above as Executive Officers arecollectively referred to as “Executive Officer Defendants”.3. Audit Committee Defendants32. Defendant Enrique Hernandez, Jr. (“Hernandez”) is currently onthe Board of Directors for Wells Fargo & Company.  He has been a director since2003 and since that time has also been a member of the Audit and ExaminationCommittee, and the Finance Committee.  On information and belief, Hernandez isa resident of Los Angeles County, California.  33. Defendant Cynthia H. Milligan (“Milligan”) is currently a memberof Wells Fargo's Board of Directors.  Since 1992, she has been a Director.  She has
10COMPLAINT
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been a member of the Audit and Examination Committee since at least 2001. Oninformation and belief, Milligan is a resident of Travis County, Texas.  34. Defendant Philip J. Quigley (“Quigley”) is currently a member ofWells Fargo’s Board of Directors.  Since 1994, he has been a Director.  He hasbeen a member of the Audit and Examination Committee since at least 2001.  Oninformation and belief, Quigley is a resident of San Mateo County, California. 35. Defendant Judith M. Runstad (“Runstad”) is currently a member ofWells Fargo’s Board of Directors.  Since 1998, she has been a Director.  She was amember of the Audit and Examination Committee from 2002-2005, and has servedon the Finance Committee since 2005.  On information and belief, Runstad is aresident of King County, Washington.    36. Defendant Susan G. Swenson (“Swenson”) is currently a member ofWells Fargo’s Board of Directors.  Since 1994, she has been a Director.  She hasbeen a member of the Audit and Examination Committee since at least 2001.  Oninformation and belief, Swenson is a resident of San Diego County, California.37. Defendant Lloyd H. Dean (“Dean”) is currently on the Board ofDirectors for Wells Fargo & Company.  He has been a director since 2005 andsince that time has also been a member of the Audit and Examination Committee. On information and belief, Dean is a resident of San Mateo County, California.  38. Defendant Nicholas G. Moore (“Moore”) is currently on the Boardof Directors for Wells Fargo & Company.  He has been a director since 2006 andsince that time has also been a member of the Audit and Examination Committee. On information and belief, Moore is a resident of Santa Clara County, California.  39. Each of the Defendants identified above who are members of theAudit Committee are collectively referred to as “Audit Committee Defendants.”4. Finance Committee Defendants40. Defendant Susan E. Engel (“Engel”) is currently a member of WellsFargo's Board of Directors.  Since 1998, she has been a Director.  She has been a
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member of the Finance Committee since at least 2001.   On information and belief,Engel is a resident of Hennepin County, Minnesota.41. Defendant Donald M. James (“James”) is currently on the Board ofDirectors for Wells Fargo & Company.  He has been a director since 2008.  Jamesis also a member of the Finance Committee and Human Resources Committee.  Oninformation and belief, James is a resident of Jefferson County, Alabama.42. Defendant Richard D. McCormick (“McCormick”) is currently amember of Wells Fargo's Board of Directors.  Since 1983, he has been a Director. He has been a member of the Finance Committee since at least 2001.  Oninformation and belief, McCormick is a resident of Denver County, Colorado. 43. Defendant Stephen W. Sanger (“Sanger”) is currently on the Boardof Directors for Wells Fargo & Company.  He has been a director since 2003. Sanger is also a member of the Finance Committee.  On information and belief,Sanger is a resident of Hennepin County, Minnesota. 44. The Executive Offer Defendants, Audit Committee Defendants andFinance Committee Defendants are collectively referred to as the “Defendants.”C. Fiduciary Duties Owed To Wells Fargo45. By virtue of their respective positions with respect to Wells Fargo,each of the Defendants owed Wells Fargo and its shareholders the duty to exercisea high degree of care, good faith, loyalty, and diligence to manage and administerWells Fargo in its best interests, to preserve its property and assets, and not to seekto personally profit at Wells Fargo’s expense.  The conduct of the Defendants, asalleged herein, involves knowing, intentional, and culpable violations of theirfiduciary duties and other obligations to Wells Fargo.  Moreover, the misconductof the Defendants has been ratified by Wells Fargo’s Board, which has failed andcannot be expected to take any legal action on behalf of Wells Fargo given that itsmembers have ratified and consented to the conduct alleged herein.
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46. Defendants, including those Defendants who served on variouscommittees, including the Audit Committee and/or Finance Committee, had aspecial duty to investigate, know and understand material information set forth incorporate by-laws and/or charters, and/or policies and procedures, and not todelegate or disregard matters for which they are specifically responsible. Defendants also had the duty to ensure that Wells Fargo had adequate internalcontrols in place.47. Defendants knew or should have known since at least 1996, that theIRS considered the types of leveraged lease transactions at issue here to bedubious tax shelters.  Regulations largely eliminating the tax benefits for LILOtransactions became effective in 1999, and tax deductions were formallydisallowed in 2002.  Defendants were clearly on notice, and had a duty toinvestigate and monitor developments concerning the tax implications of theseleveraged lease transactions and to monitor the actions of the Company’s officers,managers, and employees.48. Defendants should have had cause for suspicion that Wells Fargo’stax deductions for the SILO Transactions in its Franchise income taxes were notallowed or legitimate, and should have exercised their duty to identify and remedythe wrongdoing.  Defendants should have known that the SILO Transactions andWells Fargo’s attempt to file tax deductions for them were violations of IRSregulations, but took no steps in a good faith effort to prevent or remedy thesituation.  49. Instead, Defendants approved or ratified conduct by Wells Fargowhich was not in the best interests of the Company or shareholders, includingcontinued participation in the SILO Transactions and/or filing Franchise incometaxes seeking millions of dollars in SILO tax deductions; appealing IRS rulingsthat disallowed the SILO tax deductions; rejecting IRS offers to accept penalty-free settlements and 20% of the SILO tax deductions sought; and suing the United
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States for the refund of the disallowed tax deductions and penalties.  Defendantsengaged in sustained and systematic failure to exercise reasonable oversight overcircumstances that should have aroused suspicion at the highest level of theCompany.   50. Despite these duties, the Defendants negligently, recklessly, and/orintentionally caused or allowed, by their acts or omissions, the Company’sparticipation in sham SILO Transactions, the filing of false Federal income taxreturns; the filing and protracted litigation of meritless lawsuits designed to coverup years of corporate neglect and malfeasance; the rejection of an IRS offer to thesettle tax dispute concerning said sham transactions; and the use of said shamSILO Transactions to inflate profits to support undeserved benefits includingexorbitant bonuses.  All of the foregoing conduct was in breach of Defendants’fiduciary duties of good faith, honesty and loyalty to Wells Fargo.D. Defendants’ Control Of Wells Fargo51. By virtue of their positions at Wells Fargo, and the control andauthority they had as directors and/or officers of Wells Fargo, each of theDefendants was able to and did, directly and indirectly, control the wrongful actscomplained of herein.  These acts include their agreement to and/or acquiescencein the participation in sham SILO Transactions, the filing of false Federal incometax returns; the filing and pursuit of meritless lawsuits designed to cover up yearsof corporate neglect and malfeasance; the rejection of an IRS offer to settle the taxdispute concerning said sham SILO Transactions designed again to cover up yearsof corporate neglect and malfeasance, and the use of said sham SILO Transactionsto inflate profits to support exorbitant bonuses.  E. Agency And Aiding And Abetting52. The Defendants, and each of them, are sued as participants and asaiders and abettors herein alleged.  At all times alleged herein, each of theDefendants was the agent, servant, partner, aider and abettor, co-conspirator,
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and/or joint venturer of each of the remaining Defendants herein.  They were at alltimes operating and acting within the purpose and scope of said agency, service,employment, partnership, conspiracy, and/or joint venture and rendered substantialassistance and encouragement to the other Defendants, knowing that their conductconstituted a breach of duty. F. Doe Allegations53. Except as described herein, Plaintiff is ignorant of the true names ofDefendants sued as Does 1 through 50, inclusive, and, therefore, Plaintiff suesthese Defendants by such fictitious names.  Following further investigation anddiscovery, Plaintiff will seek leave of this Court to amend this Complaint to allegetheir true names and capacities when ascertained.  These fictitiously namedDefendants may be the Company’s officers, other members of management,employees, agents and/or consultants who were involved in the wrongdoingdetailed herein.  These Defendants aided and abetted, and participated with and/orconspired with the named Defendants in the wrongful acts and course of conductor otherwise caused the damages and injuries claimed herein and are responsiblein some manner for the acts, occurrences and events alleged in this Complaint. Plaintiff will seek leave of the Court to amend this Complaint to allege their truenames and capacities when they are ascertained. IV.   FACTUAL ALLEGATIONSA. Summary Of Defendants’ Wrongdoing54. As alleged herein, in gross breach of their duties and obligations toWells Fargo, Defendants, and each of them, as members of the Board of Directorsand various committees, including the Audit Committee and/or FinanceCommittee, knowingly approved and ratified conduct by Wells Fargo related tothe sham SILO Transactions including, but not limited to, the following:a. Wells Fargo’s participation in the sham SILO Transactions;
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b. Wells Fargo’s filing of the Federal income tax for the taxableyear December 31, 2002, seeking $115,174,203 in taxdeductions for the sham SILO Transactions;c. Wells Fargo’s May 2005 challenge to the IRS audit anddisallowance of the $115,174,203 in tax deductions sought forthe sham SILO Transactions for which Wells Fargo waspenalized more than $8 million under 26 U.S.C. § 6662;d. Wells Fargo’s September 2006 lawsuit against the UnitedStates seeking a refund of the $115,174,203 in tax deductionssought for the sham SILO Transactions, and refund of thepenalty of more than $8 million;e. Wells Fargo’s rejection of the IRS’s August 2008 offer to thesettle the tax dispute concerning the sham SILO Transactions,under which the IRS would not impose any penalties on WellsFargo, and Wells Fargo would also be allowed to retain 20percent of the tax benefits derived from the sham SILOTransactions;f. Wells Fargo’s continuation of protracted litigation with theUnited States and pursuit of a lengthy trial that resulted in aruling that affirmed the IRS’s disallowance of the $115,174,203 tax deduction and upheld the penalty of more than $8million;g. Wells Fargo’s filing of the Federal Income tax for the taxableyear December 31, 2003, more than $140 million in taxdeductions for a number of SILO Transactions.  On June 6,2007, the IRS concluded an audit of Wells Fargo’s 2003Federal income tax, and proposed a deficiency of more than$220 million for the 2003 taxable year, more than $140 million
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of which involved disallowed tax deductions for SILOtransactions.  Wells Fargo disputed the IRS’s findings shortlythereafter;  h. Wells Fargo’s October 2009 lawsuit against the United Statesfor a refund of $54,652,605 the Federal income taxes paidarising from the IRS’s disallowance of 2003 tax deductionssought for additional SILO Transactions, including disputingthe IRS’s disallowance of these deductions, and rejecting theopportunity to settle with the IRS;i. Wells Fargo’s exploitation of the SILO Transactions to avoidtaxes and to inflate profits to pay exorbitant bonuses,demonstrating that Wells Fargo did not engage in goodcorporate citizenship to the detriment of its shareholders, theUnited States government, and taxpayers.j. Other damages due to different and similar SILO transactionsnot yet disclosed to the public. 55. As a result of the egregious misconduct by Defendants, Wells Fargohas incurred expenses, and exposed itself to potentially millions of dollars in finesand/or penalties, damage to its reputation and loss of goodwill.  56. The Defendants knew, or should have known, that participation in theSILO Transactions was very likely to result in Wells Fargo incurring substantialcosts and fees for the transaction documents and opinions, loss of tax deductions,tax penalties, costs and expenses of appeals, litigation and trial, and loss of valueof the millions of dollars that it paid the counterparties in exchange forparticipating in these SILO Transactions.B. Overview Of The Dubious Nature Of SILO Transactions57. Abraham Lincoln is credited with posing the following riddle: "Howmany legs does a dog have if you call a tail a leg?"  The answer is "four," because
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"calling a tail a leg does not make it one."  That is because to call something thatwhich it is not, is a sham.  The metaphorical riddle to pose here is, when doespurchasing tax benefits for a fee from a tax-exempt entity that cannot use the taxdeductions confer the benefits and burdens of property ownership for the purposesof taking a legitimate tax deduction?  The answer is: never.  This is because to callthe circular flow of money in a SILO transaction an actual purchase of property forpurposes of deducting the depreciation is a sham.  58. It is a fundamental precept in tax law that in evaluating whether atransaction is an illegal tax shelter or has true economic substance that standard issubstance over form.  Under this standard, whether or not something qualifies as alegitimate transaction, as opposed to a tax shelter, depends not on what thetransaction is made to look like, but rather on what it in fact is. 59. The applicability of this standard to disputing leveraged “leasingdeals” was officially recognized over six years before Wells Fargo claimeddeductions in 2002 and 2003.  In 1996, the IRS issued proposed regulations thatlargely eliminated the ability for investors to take tax deductions associated withtheir participation in the predecessors to SILOs, known as “lease-in-lease-outtransactions” or “LILOs”; these rules became effective in 1999. See Section 467Rental Agreements, 61 Fed. Reg. 27,834 (proposed June 3, 1996); 26 C.F.R. §1.467-1 to-5 (2007).   In two well-publicized rulings in 2002, Revenue Ruling 99-14,1999-1 C.B. 835 and  Revenue Ruling 2002-69, 2002-2 C.B. 760, the IRScompletely eliminated the ability of investors to take tax deductions throughparticipation in LILO deals.60. SILO transactions were developed in reaction to the IRS’s decision todisallow LILO transactions.  It was clear at the time that the IRS was almostguaranteed to find that SILO transactions are contrary to U.S. tax laws just like LILOs.  SILO transactions were only a change in form from LILO deals, and stilllacked any true economic substance.  The standard, again, is substance over form.
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Defendants knew or should have known this when they approved or ratifiedparticipation by Wells Fargo in the SILO Transactions and approved or ratified thefiling of the Federal income taxes for the taxable years December 31, 2002 and2003, seeking approximately $115 million and $140 million, respectively, in taxdeductions for the sham SILO Transactions. 61. Not long after Wells Fargo claimed its 2002 and 2003 tax deductionsrelating to its SILO Transactions, it was confirmed that such deductions wereimproper. On February 11, 2005, the IRS issued Notice 2005-13, which formallydisallowed tax deductions with respect to SILO transactions. (See IRS Notice2005-13, 2005-1 C.B. 630, 2005-1 C.B. 630, 2005-9 I.R.B. 630).62. To understand references to SILO transactions, the following is abrief description of the type of SILO transaction at issue herein.1. Background Of Leveraged Tax Shelters63. The predecessor to the SILO was created in 1981, when Congressenacted laws that permitted leasing transactions with tax-exempt entities, oftenreferred to as “safe-harbor leasing rules.” See Economic Recovery Tax Act, Pub.L. No. 97-34, 95 Stat. 172 (1981); see also Staff of the Joint Committee onTaxation, 97th Cong., General Explanation of the Revenue Provisions of the TaxEquity and Fiscal Responsibility Act of 1982, at 45-62 (Dec. 31, 1982) (“TEFRABluebook”). Under the safe-harbor leasing rules, a transaction could qualify as asale and lease-back for tax purposes if it met the safe-harbor criteria, regardless ofwhether the lessor could only obtain a profit on the transaction by taking taxbenefits into account, and regardless of whether the lessor obtained the substantivebenefits and burdens of ownership of the property as a result of the transaction. TEFRA Bluebook at 50-51.  Safe-harbor leasing criteria permitted asale-leaseback transaction even if it was nothing more than a “tax benefittransfer.” Id. at 51-52.  Safe-harbor leases in many respects were similar to SILO
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transactions.  The enactment of the safe-harbor leasing rules led to a proliferationof leasing transactions whose sole purpose was tax avoidance. 64. Just one year later, in 1982, Congress shut down safe-harbor leasingtransactions.  Congress enacted laws that limited the tax benefits available forsafe-harbor leases entered into between July 1, 1982 and January 1, 1984, andrepealed the safe-harbor leasing rules thereafter.  Tax Equity and FiscalResponsibility Act of 1982, Pub. L. No. 97-248, 96 Stat. 324 (1982); TEFRABluebook at 54.  Congress took this action because of “the tax avoidanceopportunities that safe-harbor leasing had created,” and “adverse public reaction tothe sale of tax benefits.” TEFRA Bluebook at 53. 65. In 1984, Congress enacted what is known as the “Pickle Rule.”  Bythis rule, Congress intended to limit the tax benefits associated with leasingtransactions involving tax-exempt entities by requiring the taxpayer to depreciatethe value of the leased assets over a longer time period than otherwise would berequired.  Deficit Reduction Act, Pub. L. No. 98-369, 98 Stat. 494 (1984).  ThePickle Rule required any leased tax-exempt property to be depreciated on astraight-line basis over an assigned asset class, or 125 percent of the lease term,whichever was longer.  Deficit Reduction Act, § 31. Congress also added IRC§ 7701(e), which requires arrangements denominated as “service contracts” to betreated as leases if they are “properly treated” as such, and the arrangement meetsother relevant factors.66. After the repeal of safe-harbor leasing and the enactment of the PickleRule, some taxpaying entities sought ways to structure transactions that wouldallow the purchase of tax benefits from tax-exempt entities, but would not runafoul of the Pickle Rule. One of these was the LILO transaction. 67. The typical LILO transaction is similar to the SILO transaction,described above. The taxpayer purports to lease assets from a tax-exempt entity,and then immediately lease them back to the tax-exempt entity for a shorter period.
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See Maxim Shvedov, CRS Report of Congress: Tax Implications of SILOs, QTEsand Other Leasing Transactions with Tax Exempt Entities, pp. 8-9 (Nov. 30, 2004)(“CRS Report”).  As in a SILO transaction, the tax-exempt entity continues to usethe property just as it did before the LILO transaction, and remains responsible forthe maintenance and operation of the asset during the lease-back period. A portionof the head lease is prepaid, and is funded largely with a purported non-recourseloan that is defeased in a loop debt structure. The timing and amount of the tax-exempt entity’s sublease rental payments and the taxpayer’s debt service paymentson the non-recourse loan match exactly, so neither party makes any out-of-pocketpayments during the lease-back period.68. Also, as in a SILO transaction, the taxpayer makes an “equityinvestment” with its own funds, most of which is paid as an “equity undertakingfee” to an equity undertaker. The remainder is paid to the tax-exempt entity as itsinducement fee for transferring the tax benefits. The funds paid to the equityundertaker are used to purchase securities that pay a fixed rate of return, whichmatches the amount needed for the tax-exempt entity to exercise the purchaseoption at the end of the sublease term. 69. There are two principal “differences” between LILO and SILOtransactions.  In a LILO tax shelter, the head lease term is structured to span lessthan 80 percent of the remaining useful life of the assets, so the taxpayer can assertthe head lease is not equivalent to a sale for tax purposes. See CRS Report at 12. Instead, the taxpayer claims to have a leasehold interest in the assets for taxpurposes, and claims deductions for its purported rental obligations, notdepreciation deductions associated with an ownership interest, thereby avoidingthe Pickle Rule.  The LILO transaction is structured so that the rental deductionsare claimed more quickly than taxable income is realized on the sublease, therebycreating a tax benefit for the taxpayer.
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70. The second difference between LILO and SILO transactions is thedescription of the options available to the taxpayer at the end of the lease-backperiod if the tax-exempt entity does not exercise the purchase option.  In a LILOtransaction, the taxpayer can (1) require the tax-exempt entity to surrender theassets to the taxpayer for its own use; (2) lease the assets to a third party (“thereplacement lease option”); or (3) compel the tax-exempt entity to lease theproperty under a renewal lease. See Rev. Rul. 2002-69.  If the taxpayer electseither of the latter two options, it would be obligated to make a second “deferredrent” payment at the end of the sublease period.  Id.  However, because ofoff-setting rents under the renewal or replacement lease, the taxpayer never needsits own funds to satisfy the deferred rent payment.  Similar to the service contractoption in a SILO transaction, the renewal and replacement lease options in a LILOtransaction are structured so that the taxpayer obtains a return of its equity and hasan expected after-tax return as if the tax-exempt entity had exercised the purchaseoption.2. The Dubious SILO Transaction71. In a SILO transaction, a U.S. taxpayer like Wells Fargo enters into atransaction with a tax-exempt entity that is not subject to U.S. federal income tax –as well as financial institutions that serve in various accommodating roles –through numerous seemingly separate agreements, described as “leases” and“subleases” and “loans,” among others.  All these agreements, however, are part ofa single, integrated SILO transaction.  That is, a SILO transaction is a packagedeal in which each part is precisely interwoven with the others, and is dependanton the others. The substance of the SILO transaction is, therefore, not the same asits various component parts, if pulled apart and viewed separately. 72. When considered as a whole, a SILO transaction is, in fact, atransaction designed to provide the U.S. taxpayer like Wells Fargo with: (i) apurported basis to claim large depreciation deductions as the alleged owner of
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assets that are used merely as a platform for the transaction, without the taxpayertaking on the risks and burdens of being a true owner of the assets; (ii) artificialinterest expense deductions based on a nonrecourse “loop debt” that the taxpayerdoes not actually repay, but is, instead, immediately repaid from the loan proceedsthemselves; and (iii) a return of its purported “equity investment” through a securecircular flow of funds. Additionally, although the SILO transaction is oftendesigned to last up to 25 years, the actual cash-flow during the “sublease” term(after closing, and before the SILOs termination) is, in fact, only tax benefits –coming from the U.S. Treasury to the Bank through the claimed reduction of thetaxpayer’s taxes. Purported “rental” payments and “interest” payments are notactually made between the SILO participants. Instead, there are internal, offsettingaccounting entries at the accommodation banks. 73. The assets that are used as part of a SILO transaction are alwaysassets that the tax-exempt entity previously acquired and used, and continues touse and have financial and operational responsibility for (and legal title of) afterthe SILO transaction is entered into.  Assets include rail cars and buses, or otherequipment.  Practically, not much changes.  Nevertheless, because the partiesdescribe parts of the SILO transaction as a “lease,” “sublease” and “loan,” the U.S.taxpayer claims that ownership of the assets – for tax purposes only – has shiftedto it, pursuant to one of the leases, and that it is also incurring interest expense ona nonrecourse loan. Tax benefits based on depreciation deductions and interestexpense deductions are, therefore, purportedly created by the SILO transactionitself – tax benefits that didn’t previously exist because the tax-exempt entities donot pay federal income tax, and cannot use such deductions.  Indeed, tax-exemptentities refer to SILO transactions as “tax benefit transfer” transactions.  For theirparticipation in the attempted creation and purchase of tax benefits, tax-exemptentities receive an up-front payment at the closing of the transaction. That is theessence of a SILO. 
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74. The tax-exempt entities have the right to terminate the SILOtransaction – and the taxpayer’s nominal “lease” of the assets – at some point inthe future through a so-called “purchase option.” The tax-exempt entities do notcontribute any of their own money to pay the “purchase option” price, however. Rather, “equity funds” from the U.S. taxpayer are set aside at the inception of thetransaction, invested in securities in a collateral account, and then later used tofully-fund the “purchase option” price. Thus, the U.S. taxpayer’s equity is returnedto it. Graphically, a typical SILO transaction looks as follows:

a. Components And Mechanics Of A SILO Tax Shelter75. The typical SILO transaction, and the type at issue here, includesnumerous interdependent components. As one component, a U.S. taxpayerpurports to lease assets from a tax-exempt entity by means of an agreement oftencalled a “head lease.” See AWG Leasing Trust v. United States (N.D. Ohio 2008)101 A.F.T.R.2d 2008-2397, at *2.; I.R.S. Notice 2005-13; Maxim Shvedov, CRSReport for Congress: Tax Implications of SILOs, QTEs, and Other LeasingTransactions with Tax-Exempt Entities, pp. 10-13 (Nov. 30, 2004) (hereafter“CRS Report”).  The length of the head lease is set to be longer than the purported
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remaining economic useful life of the assets, in an attempt to have the head leasetreated as a sale for U.S. income tax purposes, and so that the U.S. taxpayer canattempt to claim depreciation deductions for income tax purposes on these assetsas the purported new owner. 76. As a second component, the tax-exempt entity concurrently entersinto an agreement, sometimes called a “sublease,” in which it purports to lease theasset back from the U.S. taxpayer for a shorter period of time than the head lease.The head lease and the sublease, along with the other agreements comprising theSILO transaction, are all entered into simultaneously by means of an over-archingagreement often called a “participation agreement.” After documents are executed,the tax-exempt entity continues to use the asset, just as it did before the SILOtransaction. The tax-exempt entity retains all maintenance, insurance and otherobligations associated with ownership of the property, just as it did before theSILO transaction.  At the end of the sublease, the tax-exempt entity has the right toexercise a pre-funded “purchase option,” which, if exercised, terminates thetransaction. 77. As payment of the so-called “head lease rent,” the U.S. taxpayermakes a single payment to the tax-exempt entity at closing.  See AWG, 2008 101A.F.T.R.2d 2008-2397, at **10-11.  The funds for the head lease rent come fromtwo sources.  The first source is the proceeds of a purported nonrecourse loan,sometimes called the “debt funds.”  The U.S. taxpayer intends to claim interestexpense deductions based on this nonrecourse loan.  The second source of funds iscash from the U.S. taxpayer, often called the “equity funds.”78. Under the terms of the SILO transactional documents, however, thetax-exempt entity does not retain the head lease payment.  All of the debt fundsnominally paid to the tax-exempt entity – as part of the head lease payment – areimmediately paid to an affiliate of the lender, often called a “debt paymentundertaker,” as part of a debt defeasance arrangement.  This payment is not
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refundable to the tax-exempt entity, and the tax-exempt entity does not haveaccess to the debt funds paid to the debt payment undertaker.  See AWG, 101A.F.T.R.2d 2008-2397, at *13; CRS Report at 11. The debt payment undertaker isthen obligated to make the tax-exempt entity’s “rent payments” on the sublease tothe U.S. taxpayer.  These payments, however, are not actually made to the U.S.taxpayer.  Instead, in accordance with the SILO transactional documents, they aremade to the lender (the debt payment undertaker’s affiliate), in order to satisfy theU.S. taxpayer’s debt service obligations on the nonrecourse loan. 79. The debt service obligations on this nonrecourse loan are set tomatch, in timing and amount, the tax-exempt entity’s rent payments under thesublease.  Thus, the debt funds given to the debt payment undertaker alone aresufficient to satisfy both the tax-exempt entity’s sublease rental obligations and theU.S. taxpayer’s debt service obligations on the loan throughout the sublease,without any additional payments by either the U.S. taxpayer or the indifferententity.  The loan proceeds themselves are, in fact, used to “repay” the loan, and theinterest on the loan. In this structure, often called “loop debt,” the debt fundsmerely flow in a circle, from the lender, to the U.S. taxpayer, to the tax-exemptentity, and then back to an affiliate of the lender, all in accordance with termsagreed to by the parties at the closing of the SILO transaction.  In fact, in someSILO transactions, including Well’s Fargo SILO Transactions, the debt paymentundertaker immediately returns the debt funds to the lender, purportedly topurchase a financial instrument whose obligations exactly offset the paymentobligations of the debt payment undertaker.  Thereafter, the lender and debtpayment undertaker merely make offsetting accounting entries through the term ofthe sublease, not actual cash payments.  Nevertheless, the U.S. taxpayer claimsinterest deductions for tax purposes throughout the sublease term. 80. Like the debt funds, most of the equity funds contributed by the U.S.taxpayer, and nominally paid to the tax-exempt party as part of the head lease
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payment, are immediately paid as a fee to an “equity payment undertaker” atclosing, as part of an equity defeasance arrangement. AWG, 101 A.F.T.R.2d 2008-2397, at *13; CRS Report at 11.  The remaining portion of the equity funds, areretained by the tax-exempt entity as its inducement for entering into the SILOtransaction. The funds paid to the equity payment undertaker are typically investedin government bonds or other high-grade debt securities, and are referred to as the“equity collateral.”  As with the debt defeasance arrangement, the tax-exemptentity does not have access to these funds during the term of the sublease.  At theend of the sublease, when the tax-exempt entity can exercise its “purchase option,”the payments due from the equity payment undertaker (and the equity collateral)will be sufficient to provide exactly the amount of money that is necessary underthe terms of the SILO transaction for the tax-exempt entity to terminate thetransaction.  These funds will be made available for that purpose if the tax-exemptentity chooses to exercise its purchase option, with the remaining payments underthe debt defeasance arrangement going to the lender to pay off the remainingbalance on the nonrecourse loan, and the payments due under the equity paymentundertaking agreement going to the U.S. taxpayer.  Thus, the tax-exempt entitydoes not need to use any funds of its own to exercise the purchase option (andterminate the transaction), and the U.S. taxpayer’s equity funds, along with apredetermined return, are repaid to it – in a second circular flow of funds –through the equity payment undertaker’s payment of the purchase option price tothe U.S. taxpayer.  From the date of closing, however, the U.S. taxpayer claims tobe the owner of the property and claim depreciation deductions, even though thetax-exempt entity continued to use and maintain the assets, just as it had before theSILO transaction. / / // / // / /
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b. Common Types Of SILO Transactionsi. Lease-To-Service Contract SILO Transactions81. As noted above, in a typical SILO transaction, at the end of thesublease, the tax-exempt entity has, in the first instance, the unilateral right toexercise a pre-funded purchase option, and terminate the SILO transaction.  In a“lease-to-service contract” SILO transaction, if the tax-exempt entity does notexercise its purchase option, then the U.S. taxpayer can select between one of twooptions: (1) it can require the tax-exempt entity to transfer the assets to the U.S.taxpayer (described as a “the return option” in the transactional documents), or (2)it can require the tax-exempt entity to arrange a so-called service contract for theoperation of the assets (“the service contract option”).  AWG, 101 A.F.T.R.2d2008-2397, at *2, *10; CRS Report at 10.  Many of Wells Fargo’s SILOTransactions are lease-to-service contract SILOs. 82. If the tax-exempt entity does not exercise the purchase option, and theU.S. taxpayer then elects the service contract option, the tax-exempt entity wouldbe obligated to arrange for the assets to be operated under a service contract, manyof the terms of which are expressly provided for in the SILO closing documents. If the U.S. taxpayer so elects, the tax-exempt entity would also be obligated tolocate an “operator” for the assets, which must be someone other than the so-called “service recipient,” i.e., the entity for whom the assets are operated. Inaddition, the tax-exempt entity is also typically required to arrange for arefinancing of the original nonrecourse loan.  Like the original loan, thisrefinancing loan must be a nonrecourse loan. 83. In the SILO transactional documents many of the terms of thehypothetical service contract are specified, including fees that the service recipientmust pay to the U.S. taxpayer for the use of the assets.  AWG, 101 A.F.T.R.2d2008-2397, at **15-16.  The amount and timing of the payment of the fees isspecified, even though the beginning of any hypothetical service contract is
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typically at least 20+ years in the future.  They are set in advance so that theservice contract will provide the funds necessary to repay any nonrecourserefinancing loan (if one can be obtained), without the U.S. taxpayer having tocontribute any of its own funds, and repay the U.S. taxpayer’s original equitycontribution, along with the same or similar return that it would receive if the tax-exempt entity exercised its purchase option.  From the inception of the SILO,therefore, the transaction is designed to “collar” the after-tax returns to the U.S.taxpayer, regardless of whether the purchase option is exercised, while at the sametime insulating the taxpayer, and its equity from any meaningful exposure to risksassociated with actual ownership of the assets. ii. Qualified Technological Equipment (“QTE”) SILOTax Shelters84. A second type of SILO transaction is one involving assets that areintended to qualify as “qualified technological equipment” under Section 168(i)(2)of the Internal Revenue Code (“Code”), and hence to qualify for accelerateddepreciation over a five year period.  CRS Report at 12-13.  These SILOtransactions are often called “QTEs.” 85. A typical QTE SILO differs from a lease-to-service contract SILO insome respects.  See CRS Report at 12-13.  First, the tax-exempt entity’s purchaseoption typically is earlier than the end of the sublease period, and is often termedan “early buyout option” or “EBO.”  Second, the U.S. taxpayer typically, but notalways, does not have the option to force the tax-exempt entity to enter into aservice contract at the end of the sublease if the tax-exempt entity does notexercise the EBO.  Third, QTE SILO transactions typically have strict conditionsthat the tax-exempt entity must ensure that the assets meet if the tax-exempt entitydeclines the EBO and is required to transfer the equipment to the U.S. taxpayer. These so-called “return conditions” typically require the tax-exempt entity toreturn the equipment in “as new” condition, and with the most recent hardware
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and software releases from the manufacturer of the equipment included.  Becausethey are overly onerous, all the parties expect the tax-exempt party to exercise theEBO, and terminate the SILO.C. Congress And The IRS Halt Leveraged Lease Tax Breaks1. LILO Tax Shelters Are Illegal Because They Lack EconomicSubstance86. In 1999, the Treasury Department issued amendments to IRC § 467that effectively eliminated the market for LILO tax shelters.  Under theseamendments, the taxpayer in a LILO transaction had to treat the prepayment of thehead lease rent as a loan for tax purposes, and the rental income as interest on thatloan, thereby eliminating the tax benefit generated by the prepayment of the headlease.  See Treas. Reg. § 1.467-4 (1999).  Also in 1999, the IRS issued RevenueRuling 1999-14, holding that taxpayers could not take rental payment or interestdeductions in LILO transactions because they lack economic substance.  Later,in Revenue Ruling 2002-69, the IRS held that LILO transactions did not satisfythe substance-over-form doctrine.  See Rev. Rul. 2002-69.  In light of these IRSactions, taxpayers and tax-exempt entities, including public transit agencies,stopped engaging in LILOs. 2. Defendants Knew Or Should Have Known That SILOs AreIllegal Tax Shelters Because They Lack Economic Substance87. The government’s crack down on LILOs did not end the attempts tocreate alternative tax shelters from leases involving tax-exempt entities.  Lawyers,promoters, and other arrangers involved with LILOs, despite full knowledge thatLILOs were abusive tax shelters, next created the SILO transaction.  88. After the government crack down on LILO transactions, Defendantsauthorized Wells Fargo to enter into equally sham SILO Transactions.  In light ofthe adverse rulings against LILO transactions and calls from commentators (see,e.g., David P. Hariton, Response to “Old ‘Brine’ in New Bottles” (New Brine in
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Old Bottles), 55 Tax L. Rev. 397, 402 (2002)), Defendants knew, or should haveknown SILO transactions were abusive tax-structures.  Despite this knowledge,Defendants approved or ratified the payment of hundreds of dollars, or more, tooutside attorneys and financial advisors to set up these sham transactions.  89. It did not take long for the government to formally target SILOtransactions.  On November 17, 2003, Senator Charles Grassley (Iowa), Chair ofthe Senate Finance Committee, sent a letter to Norman Mineta, Secretary of theDepartment of Transportation (“DOT”), inquiring about the Federal TransitAdministration’s (“FTA”) approval of SILO transactions, and requestinginformation about these transactions.  Senator Grassley referenced the March 1999Department of Treasury “enforcement actions” against LILO transactions, andthen stated “[y]ou can imagine our surprise when we discovered that in February2000, the [FTA] issued guidance entitled ‘Financing Techniques for PublicTransit,’ which listed LILOs as a funding technique.” Senator Grassley referred toone manager of a tax-exempt entity who described these transactions as “[p]eoplegiving him money which he never had to pay back, for doing something that hewas already doing.” Senator Grassley concluded by stating “I am certain that youshare my concern that bridges, water lines, sports stadiums, and subway systemsconstructed with taxpayer dollars are being used by big corporations to shelterbillions of dollars in taxes through bogus depreciation deductions.” 90. On November 26, 2003, Pamela Olson, the Department of theTreasury’s Assistant Secretary (Tax Policy), sent a letter to TransportationSecretary Norman Mineta stating that “the cost of these [SILO] transactions to theFederal Treasury is significantly higher than the benefits to the municipalities,”and “should no longer be permitted by the Department of Transportation.”91. To remove any doubt as to the illegality of SILO transactions,Congress enacted the American Jobs Creation Act of 2004, Pub. L. No. 108-357,118 Stat. 1418 (2004) (“AJCA”), amending the IRC to eliminate the purported tax
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benefits associated with LILO and SILO transactions.  See also IRS Notice2005-13, 2005-1 C.B. 630.  Congress made these Code amendments to “curtail[]the ability of a tax-exempt entity to transfer . . . tax benefits to a taxable entity.”Staff of the Joint Committee on Taxation, 108  Congress, General Explanation ofthTax Legislation Enacted in the 108th Congress, at 420 (May 2005).  Congress wasconcerned that taxpayers, like Wells Fargo, were “attempting to circumvent” thePickle Rule “through the creative use of service contracts with . . . tax-exemptentities,” and were thereby frustrating the purpose of the Pickle Rule to “preventtax-exempt entities from using leasing arrangements to transfer the tax benefits ofaccelerated depreciation on property they used to a taxable entity.” Id.  Althoughthe AJCA provisions relating to LILO and SILO transactions appliedprospectively, the AJCA’s legislative history states that the amendments to theCode were “not intended to affect the scope of any other present-law tax rules ordoctrines applicable to purported leasing transactions,” and that “[n]o inference isintended regarding the appropriate present-law tax treatment of transactionsentered into prior to the effective date.”  H.R. No. 108-755 at 660 (2004)(emphasis added).92. Indeed, Defendants knew or should have known of the risks inherentin SILO Transactions when they approved or ratified Wells Fargo’s participationin these deals.  The tax-exempt entities that entered into these transactions did notagree to indemnify Wells Fargo for "structural tax risk" that were inherent in thesetransactions.  That is, the tax-exempt entity did not agree to indemnify WellsFargo if the IRS or a court were to disallow the tax benefits – depreciationdeductions, interest deductions, and amortization – that Wells Fargo intended toclaim. Wells Fargo alone agreed to assume that risk.93. After efforts by both Congress and the IRS to eliminate the taxbenefits available through SILO tax shelters, these structured transactions have
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become almost non-existent in new transactions created by the leveraged leasingindustry today. 94. Indeed, courts across the country have found that LILO and SILOtransactions are abusive tax shelters. See AWG Leasing Trust v. United States(N.D. Ohio 2008) 592 F.Supp.2d 953; BB&T Corp. v. United States (M.D.N.C.,Jan.4, 2007) 2007 WL 37798, at *1, aff'd, 523 F.3d 461 (4th Cir. 2008). In theAWG and BB&T cases, the court concluded that the taxpayer lacked a substantialrisk of loss to its initial cash outlay in the transaction.  In the cases involving jurytrials, the jury returned a verdict each time disallowing the claimed tax benefits.See Altria Group, Inc. v. United States (S.D.N.Y. July 9, 2009) No.1:06-cv-09430; Fifth Third Bancorp & Subs. v. United States (S.D. Ohio, April 18,2008) No. 1:05. D. Defendants Approve Wells Fargo’s Rejection Of IRS Settlement95. On August 6, 2008 the IRS released Appeals Settlement Guidelinestargeting SILO transactions.  This Appeals Settlement Guideline was a settlementinitiative offered to Wells Fargo and similarly situated banks, contingent on theiragreement that they would end the illegal tax “benefits” of these SILO transactionsby the end of that year.  In addition, the settlement offer was penalty free.96. Under the initiative, more than 45 of the nation’s largest corporationsthat participated in sham SILO and LILO schemes received the settlement offerand were given 30 days to decide whether to accept this generous offer.  Two-thirds or 30 institutions accepted the offer.  Wells Fargo did not.  97. Under the terms of this settlement offer, Wells Fargo would havebeen allowed the benefit of 20 percent of the tax deductions it sought for the SILOTransactions, or millions of dollars, and would have avoided substantial IRS taxpenalties (see 26 U.S.C. § 6662).  Ignoring the fact that the IRS, and severalCourts, had found these transactions to be illegal, Defendants, in an attempt to
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justify years of utter disregard for the law and welfare of the Company, allowedWells Fargo to reject the IRS offer.  98. Instead of accepting this get out of jail free card, the Defendantsplunged the Company into prolonged and costly litigation.  In September 2006, theDefendants approved a decision to file a lawsuit against the United States seekinga refund of more than $115 million in depreciation, interest, and transaction costdeductions for 2002 connected with participation in dozens of SILO Transactions,and a refund of the penalty of more than $8 million.  The litigation cumulated in acourt trial in April–May 2009 centering around five specific test SILOtransactions, four involving public transit agencies and one involving cellulartelecommunications equipment.   E. Wells Fargo’s SILO Transactions Are Illegal Tax Shelters99. Not surprisingly, Wells Fargo fared no better than other financialinstitutions that challenged the IRS.  On January 8, 2010, the United States Courtof Federal Claims found that Wells Fargo did not have ownership of the propertyunder the SILO Transactions, the SILO Transactions lacked economic substanceand, therefore, they were illegal tax shelters.  As a consequence, the Court ruledthat Wells Fargo was not entitled to a refund of the tax deductions it sought for2002 of more than $115 million, nor a refund of tax penalties of more than $8million.  100. In fact, the Court directly attacked any possible suggestion thatDefendants did not know that these were sham transactions when they allowedWells Fargo to participate in the SILO Transactions, stating that:Here, the SILO was nothing more than a sequel to the LILOstructure that the IRS determined was without any economicsubstance. See Rev. Rule 1999-14. Once the SILO structure came tothe attention of the IRS, and the tax benefits again becameunavailable, taxpayers immediately stopped entering into SILOs, justas happened with LILOs. The SILO transaction simply was anotherway to transfer tax deductions from tax-exempt entities that could notuse them.
34COMPLAINT



vLA W  O FFIC ESCOTCHETT,PITRE &MCCARTHY

12345678910111213141516171819202122232425262728

Wells Fargo & Company and Subsidiaries v. The United States, Case No. 06-628T(Jan. 9, 2010) at 69 (emphasis added).  101. In a scathing critique of the involvement of Wells Fargo and others inthese illegal SILO Transactions, the Court noted that:The heart of these transactions is that Wells Fargo paid a fee totax-exempt entities to acquire valuable tax deductions that thetax-exempt entities could not use. Wells Fargo also invested anamount with an equity undertaker that it could have done directly,without involving any tax-exempt entities or their equipment. Asidefrom these two elements, the circular flow of funds adds nothing tothe transaction, except to eliminate any risk to Wells Fargo and toproduce more claimed tax deductions. The involvement of lenderslike AIG, appraisers like Ernst & Young, and law firms like King &Spalding is “window dressing” serving only to generate fees andlengthy documents to give the SILOs an appearance of validity.Id. at 62 (emphasis added). 102. The Court made clear that the illicit motive for participating in shamSILO transactions was transparent:For the reasons stated, the transaction appears to have had onemotivating force: abusive and fraudulent use of tax deductions by aparty who had no significant benefits or burdens of ownership ofthe property in question. The volume of paper used to dress up thiscentral purpose does not affect its core illegality.Id. at 63 (quoting Hoosier Energy Rural Elec. Coop. Inc. v. John Hancock LifeInsurance Company (S.D. Ind. 2008) 588 F.Supp.2d 919, 921, 928, aff’d (7th Cir.2009) 582 F.3d 721) (emphasis added).103. If there was any doubt that Wells Fargo’s SILOs were not sham taxshetlers, the United States Court of Federal Claims has put that idea to rest.  F. Defendants Disregarded Fiduciary Duties For Self-Interest104. As alleged herein, Defendants disregarded their responsibilities andfiduciary duties to Wells Fargo for self interest, pecuniary or otherwise.  By wayof further example, by approving and/or ratifying Wells Fargo’s participation inthe sham SILOs, and taking the illegal tax deductions, Defendants contributed tothe Company’s corporate “performance” by reporting artificially higher short-termnet income. This translated into bonuses to Defendants and/or certain employees
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whose compensation and/or bonuses were tied to the short-term "performance" ofthe Company.  In other words, Defendants leveraged the long-term financial healthand goodwill of Wells Fargo for their own personal gain.  The following tablesillustrate that Wells Fargo executives, including certain Defendants, derived asignificant portion of their income through performance-based bonuses that weretied to the short-term success of the Company:2000 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2001))

/ / /
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2001 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2002))

/ / // / // / // / // / // / /
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2002 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2003))

/ / // / // / // / // / // / /
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2003 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2004))

/ / // / // / // / // / // / // / /
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2004 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2005))

/ / // / // / // / // / // / // / /
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2005 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2006))

/ / // / // / // / // / // / // / /
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2006 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2007))

/ / // / // / // / // / // / // / /
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2006 Director Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2007))

/ / // / // / // / // / // / // / /
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2007 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2008))

/ / // / // / // / // / // / // / /
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2007 Director Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2008))

/ / // / // / // / // / // / // / /
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2008 Officer Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2009))

/ / // / // / // / // / // / /
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2008 Director Compensation Chart(Source: Wells Fargo & Company Proxy Statement (2009))

/ / // / // / // / // / // / // / /
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105. Defendants’ approval and/or ratification of the payment of fees totax-exempt entities who participated in SILO Transactions has cost Wells Fargomillions of dollars and has generated no benefit for the Company.  In fact, as aresult of Defendants acts or omissions, Wells Fargo paid enormous fees and costson the front end to attorneys, accountants, consultants and other to participate inthe SILOs, and enormous taxes penalties, legal fees and other expenses on theback end, of these illegal tax shelters.  Moreover, Defendants, in an effort tovalidate years of mismanagement have condoned the Company’s pursuit ofprotracted and costly IRS appeals and litigation.  Defendants have also sacrificedsignificant governmental and public goodwill at a time when such goodwill is at apremium, especially for a financial goliath like Wells Fargo.G. Defendants’ Conduct Damaged Wells Fargo’s Reputation And GoodWill With The Government And The Taxpaying Public106. In addition to the financial costs of Defendants’ approval of  WellsFargo’s participation in SILO Transactions, their acts or omissions have also costWells Fargo its reputation and goodwill with the federal government andtaxpaying public. 107. Indeed, Wells Fargo & Company’s subsidiary, Wells Fargo N.A., as anationally charted bank, is subject not only to the oversight of the Federal DepositInsurance Corporation (“FDIC”) and the Federal Reserve Bank, but also the Officeof the Comptroller of the Currency.   The bank also exists to serve customerstaxpaying individuals and corporations.  Goodwill between Wells Fargo and theseinstitutions and individuals are virtually important to its success in a difficulteconomy.  Being found to have engaged in a massive scheme to cheat the U.S.Treasury and taxpayers out of millions of dollars through illegal tax shelters havejeopardized that goodwill, by at the very least reducing Wells Fargo’s credibility,particularly where thousands of Wells Fargo mortgages are facing foreclosure,while Wells Fargo received a $25 billion bailout, and its executives received
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millions of dollars in bonuses.  Defendants were aware of this, or should havebeen aware of this when they authorized Wells Fargo to engage in the SILOTransactions and when they decided to pursue litigation against the government. However, they disregarded the impact that their conduct would have on thatdestruction of Wells Fargo’s reputation and goodwill in favor of their ownself-interest.108. In addition to the importance that goodwill between Wells Fargo andits regulating entities always has, goodwill between Wells Fargo and the Federalgovernment is particularly important now.  In the wake of the financial crisis,efforts to reform financial regulations is unprecedented since the GreatDepression. 109. As far back as 2004, when Congress was investigating corporate taxabuses by corporations including Wells Fargo and Bank of America, CharlesGrassley of Iowa, Republican head of the Senate Finance Committee put it in plainEnglish, stating that these lease back scams are “just good old-fashioned fraud.” While these scams add corporate cash flows, they deny state and Federalgovernments tax revenues broadly needed for the whole society, not just thepeople who ride the rail cars and buses.  H. Defendants Duties And Responsibilities As Members Of The Board Of Directors Audit Committee And Finance Committee1.  Duties And Responsibilitiesa. Board Of Directors 110. Wells Fargo’s Board of Directors is charged with running theCompany in a manner that serves the best interests of Wells Fargo; that is fair,honest and trustworthy; that is in compliance with applicable laws, rules andregulations; that will preserve confidential information; that will avoid conflicts ofinterest or the appearance of conflicts of interest; and that will protect and promotethe proper use of Wells Fargo’s assets. 
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b. Audit And Examination Committee111. According to Wells Fargo’s Audit and Examination CommitteeCharter, Wells Fargo’s Audit and Examination Committee is charged withassisting the Board of Directors in fulfilling its responsibilities to overseemanagement activities related to internal control, accounting and financialreporting policies and auditing practices.  The Audit and Examination Committeealso reviews the independence of the outside auditors and the objectivity ofinternal auditors and the adequacy and reliability of disclosures to stockholders. The members also perform the audit committee and fiduciary audit committeefunctions on behalf of the Company’s bank subsidiaries in accordance with federalbanking regulations. c. Finance Committee112. According to Wells Fargo’s Finance Committee Charter, WellsFargo’s Finance Committee is charged with reviewing and reporting to the Boardon strategies for achieving financial objectives, financial performance, proposeddebt and equity issues, dividends, various funding requirements, and certaincapital expenditures.  They also review policies and procedures and status offinancial risk management programs regarding investment portfolio composition,interest sensitivity and liquidity, capital funding and debt structures, derivativesusage, and the Company’s structured transactions. 2. Board And Committee Meetingsa. 2001 Meetings113. According to the 2002 Proxy Statement for Wells Fargo & Company,the Board of Directors held six regular meetings in 2001.  The Director attendanceat these meetings averaged 91% during 2001.  Each Director attended 75% ormore of the total number of Board and committee meetings on which he or sheserved.   
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114. The Audit and Examination Committee which consisted of Philip J.Quigley (Chair), J.A. Blanchard, III, Reatha Clark King, Cynthia H. Milligan,Benjamin F. Montoya, Judith M. Runstad and Susan G. Swenson had fourmeetings in 2001.  115. The Finance Committee which consisted of Richard D. McCormick(Chair), Michael R. Bowlin, Spencer F. Eccles, Susan E. Engel, Reatha ClarkKing, Benjamin F. Montoya and Judith M. Runstad had three meetings in 2001. 116. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratifiedthe Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILOTransactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions.     b. 2002 Meetings117. According to the 2003 Proxy Statement for Wells Fargo & Company,the Board of Directors held six regular meetings in 2002.  The Director attendanceat these meetings averaged 97% during 2002.  Each Director attended 75% ormore of the total number of Board and committee meetings on which he or sheserved.118. The Audit and Examination Committee which consisted of Philip J.Quigley (Chair), J.A. Blanchard, III, Enrique Hernandez, Jr., Reatha Clark King,Cynthia H. Milligan, Benjamin F. Montoya, Judith M. Runstad and Susan G.Swenson had seven meetings in 2002.  119. The Finance Committee which consisted of Richard D. McCormick(Chair), Michael R. Bowlin, Spencer F. Eccles, Susan E. Engel, Enrique
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Hernandez, Jr., Reatha Clark King, Benjamin F. Montoya and Judith M. Runstadhad three meetings in 2002. 120. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratifiedthe Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILOTransactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions.  c. 2003 Meetings121. According to the 2003 Proxy Statement for Wells Fargo & Company,the Board of Directors held six regular meetings in 2002.  The Director attendanceat these meetings averaged 97% during 2002.  Each Director attended 75% ormore of the total number of Board and committee meetings on which he or sheserved.    122. The Audit and Examination Committee which consisted of Philip J.Quigley (Chair), J.A. Blanchard, III, Enrique Hernandez, Jr., Reatha Clark King,Cynthia H. Milligan, Benjamin F. Montoya, Judith M. Runstad and Susan G.Swenson had eight meetings in 2002. 123. The Finance Committee which consisted of Richard D. McCormick(Chair), Susan E. Engel, Enrique Hernandez, Jr., Robert L. Joss, Reatha ClarkKing, Benjamin F. Montoya, Judith M. Runstad and Stephen W. Sanger had threemeetings in 2002.  124. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratified
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the Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILOTransactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions. d. 2004 Meetings125. According to the 2005 Proxy Statement for Wells Fargo & Company,the Board of Directors held six regular meetings in 2004.  The Director attendanceat these meetings averaged 98% during 2004.  Each Director attended 75% ormore of the total number of Board and committee meetings on which he or sheserved.    126. The Audit and Examination Committee which consisted of Philip J.Quigley (Chair), J.A. Blanchard, III, Enrique Hernandez, Jr., Reatha Clark King,Cynthia H. Milligan, Judith M. Runstad and Susan G. Swenson had eight meetingsin 2004.    127. The Finance Committee which consisted of Richard D. McCormick(Chair), Susan E. Engel, Enrique Hernandez, Jr., Robert L. Joss, Reatha ClarkKing, Judith M. Runstad and Stephen W. Sanger had four meetings in 2004. 128. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratifiedthe Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILOTransactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions. e. 2005 Meetings129. According to the 2006 Proxy Statement for Wells Fargo & Company,the Board of Directors held six regular and two special meetings in 2005.  The
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Director attendance at these meetings averaged 97% during 2005.  Each Directorattended 75% or more of the total number of Board and committee meetings onwhich he or she served. 130. The Audit and Examination Committee which consisted of Philip J.Quigley (Chair), J.A. Blanchard, III, Lloyd H. Dean, Enrique Hernandez, Jr.,Reatha Clark King, Cynthia H. Milligan, Judith M. Runstad and Susan G.Swenson had eight meetings in 2005. 131. The Finance Committee which consisted of Richard D. McCormick(Chair), Lloyd H. Dean, Susan E. Engel, Enrique Hernandez, Jr., Robert L. Joss,Reatha Clark King, Judith M. Runstad and Stephen W. Sanger had three meetingsin 2005. 132. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratifiedthe Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILOTransactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions. f. 2006 Meetings133. According to the 2007 Proxy Statement for Wells Fargo & Company,the Board of Directors held eight regular meetings in 2006.  The Directorattendance at these meetings averaged 95% during 2006.  Each Director attended75% or more of the total number of Board and committee meetings on which he orshe served. 134. The Audit and Examination Committee which consisted of Philip J.Quigley (Chair), Lloyd H. Dean, Enrique Hernandez, Jr., Robert L. Joss, Cynthia
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H. Milligan, Nicholas J. Moore and Susan G. Swenson had twelve meetings in2006.  135. The Finance Committee which consisted of Richard D. McCormick(Chair), John S. Chen, Lloyd H. Dean, Susan E. Engel, Enrique Hernandez, Jr.,Nicholas G. Moore, Judith M. Runstad and Stephen W. Sanger had three meetingsin 2006. 136. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratifiedthe Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILOTransactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions.  g. 2007 Meetings137. According to the 2008 Proxy Statement for Wells Fargo & Company,the Board of Directors held seven regular meetings in 2007.  The Directorattendance at these meetings averaged 97% during 2007.  Each Director attended75% or more of the total number of Board and committee meetings on which he orshe served. 138. The Audit and Examination Committee which consisted of Philip J.Quigley (Chair), Lloyd H. Dean, Enrique Hernandez, Jr., Robert L. Joss, CynthiaH. Milligan, Nicholas J. Moore and Susan G. Swenson had eleven meetings in2007. 139. The Finance Committee which consisted of Richard D. McCormick(Chair), John S. Chen, Lloyd H. Dean, Susan E. Engel, Enrique Hernandez, Jr.,Nicholas G. Moore, Judith M. Runstad and Stephen W. Sanger had three meetingsin 2007. 
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140. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratifiedthe Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILOTransactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions.  h. 2008 Meetings141. According to the 2009 Proxy Statement for Wells Fargo & Company,the Board of Directors held fifteen meetings (seven regular and eight specialmeetings) in 2008.  The Director attendance at these meetings averaged 96%during 2008.  Each Director attended 75% or more of the total number of Boardand committee meetings on which he or she served. 142. The Audit and Examination Committee which consisted of NicholasG. Moore (Chair), John D. Baker, II, Lloyd H. Dean, Enrique Hernandez, Jr.,Robert L. Joss, Cynthia H. Milligan, Philip J. Quigley and Susan G. Swenson hadten meetings in 2008.    143. The Finance Committee which consisted of Enrique Hernandez, Jr.(Chair), Susan E. Engel, Donald M. James, Richard D. McCormick, Judith M.Runstad, Stephen W. Sanger and Robert K. Steel had seven meetings in 2008. 144. During these meetings the Board, Finance Committee, and/or theAudit and Examination Committee discussed Wells Fargo’s finances and businessdealings, including structured transactions.  In addition, the Board, FinanceCommittee, and/or the Audit and Examination Committee approved and/or ratifiedthe Company's financial statements, SEC filings, business and the conduct allegedherein including, but not limited to, Wells Fargo’s participation in the sham SILO
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Transactions and efforts to take approximately $1.6 billion dollars in illegalfederal tax deductions. V.     FUTILITY OF PRE-FILING DEMANDA. Plaintiff Is Excused From Making A Demand, Since A Majority OfWells Fargo’s Board Participated In The Wrongdoing And There isReasonable Doubt That The Board Is Disinterested And Independent145. Plaintiff brings this action derivatively in the right and for the benefitof Wells Fargo to redress the Defendants’ breaches of fiduciary duties, corporatemismanagement, and abuse of control.146. Plaintiff is an owner of Wells Fargo common stock, and has standingto bring this derivative action.  Plaintiff will adequately and fairly represent theinterests of the Company and its shareholders in enforcing and prosecuting itsrights.147. As a result of the facts set forth herein, Plaintiff has not made anydemand on the Wells Fargo Board of Directors to institute this action against theDefendants named herein.  Such demand is excused because making a demandwould be a futile and useless act due to the fact that the Directors are theDefendants who engaged in the wrongdoing alleged in this Complaint and aretherefore incapable of making an independent and disinterested decision toinstitute and vigorously prosecute this action.  Moreover, as discussed infra, thewrongful conduct alleged herein is not subject to protection under the businessjudgment rule.  148. The demand requirement is excused where: (1) the directors are notdisinterested and independent, and (2) the challenged transaction is not theproduct of a valid exercise of business judgment.  Such is the case here becausethe majority of Wells Fargo’s Directors were involved in the alleged wrongdoingand thus have interests adverse to the Company and therefore are incapable ofconducting an appropriate investigation or making a fair, unbiased decision. 
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149. At the time this action was commenced, the Wells Fargo Board ofDirectors was comprised of 17 directors:  John J. Stumpf, Robert K. Steel, John D.Baker II, John S. Chen, Lloyd H. Dean, Susan E. Engel, Enrique Hernandez, Jr.,Donald M. James, Richard D. McCormick, Mackey J. McDonald, Cynthia H.Milligan, Nicholas G. Moore, Philip J. Quigley, Donald B. Rice, Judith M.Runstad, Stephen W. Sanger, and Susan G. Swenson.  150. Demanding that the Board investigate and act to remand thewrongdoing alleged would be futile because a majority of the Board engaged inthe wrongdoing alleged and all have interests adverse to performing a fair,unbiased investigation.  The principal wrongdoers and beneficiaries of thewrongdoing dominated and controlled Wells Fargo’s Board of Directors and, thus,the Board can neither exercise independent, objective judgment in decidingwhether to bring this action, nor could it be expected to vigorously prosecute thisaction. 151. As discussed below, 14 of Wells Fargo’s Board members areincapable of independently and disinterestedly considering a demand to commenceand vigorously prosecute this action:1. Defendant Stumpf152. Defendant Stumpf is Wells Fargo’s Chief Executive Officer (“CEO”),President, and a current member of the Board of Directors.  Defendant Stumpfserved as Group Executive Vice Presidents of Community Banking from 2002-2004, and Chief Operating Officer (“COO”) from 2005-2006.  Stumpf has beenPresident since August 2005, was elected to Wells Fargo’s Board of Directors inJune 2006, and was named CEO in June 2007.   Defendant Stumpf is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:i. As member of Wells Fargo’s Board of Directors, COO and Presidentof Wells Fargo in 2006, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, and
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was required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  He approved,ratified, or failed to properly manage and control those officers oremployees who were responsible for the filing of the September 2006 lawsuit by Wells Fargo against the United States seeking a refund ofthe $115,174,203 in tax deductions sought for the sham SILOTransactions, and refund of penalties of more than $8 million andtherefore is substantially likely to be held liable for breaching hisfiduciary duties;ii. As member of Wells Fargo’s Board of Directors, President and CEOof Wells Fargo in 2008, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  He approved,ratified, or failed to properly manage and control those officers oremployees who were responsible for Wells Fargo’s rejection of theIRS’s August 2008 offer to accept the IRS’s Appeals SettlementGuideline, the initiative to settle the tax dispute concerning the shamSILO Transactions, under which the IRS would not impose anypenalties on Wells Fargo, and Wells Fargo would also be allowed toretain 20 percent of the tax benefits derived from the sham SILOTransactions and therefore is substantially likely to be held liable forbreaching his fiduciary duties;iii. As member of Wells Fargo’s Board of Directors, President and CEOof Wells Fargo, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  He approved,ratified, or failed to properly manage and control those officers oremployees who were responsible for Wells Fargo’s continuation ofprotracted litigation with the United States and pursuit of a lengthyApril 2009 trial that resulted in a ruling that affirmed the IRS’sdisallowance of the $115,174,203 tax deduction and upheld thepenalty of more than $8 million and therefore is substantially likely tobe held liable for breaching his fiduciary duties;iv. As member of Wells Fargo's Board of Directors, President and CEOof Wells Fargo in 2008, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  He approved,ratified, or failed to properly manage and control those officers oremployees who were responsible for filing Wells Fargo’s October2009 lawsuit against the United States for a refund of $54,652,605and § 6662 penalties, if any, arising from the IRS’s disallowance of2003 tax deductions sought for additional SILO Transactions,including disputing the IRS’s disallowance of these deductions, andrejecting the opportunity to settle with the IRS and therefore issubstantially likely to be held liable for breaching his fiduciary duties./ / // / /
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2. Defendant Dean153. Defendant Dean is currently on the Board of Directors for WellsFargo.  Since 2005, he has been a Director as well as a member of the Audit andExamination Committee. 154. Defendant Dean is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:i. As member of Board of Directors and Audit and ExaminationCommittee in 2006, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor the filing of the September 2006  lawsuit by Wells Fargo againstthe United States seeking a refund of the $115,174,203 in taxdeductions sought for the sham SILO Transactions, and refund ofpenalties of more than $8 million and therefore is substantially likelyto be held liable for breaching his fiduciary duties;ii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2008, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s rejection of the IRS’s August 2008 offer to acceptthe IRS’s Appeals Settlement Guideline, the initiative to settle the taxdispute concerning the sham SILO Transactions, under which the IRSwould not impose any penalties on Wells Fargo, and Wells Fargowould also be allowed to retain 20 percent of the tax benefits derivedfrom the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching his fiduciary duties;
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iii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continuation of protracted litigation with the UnitedStates and pursuit of a lengthy April 2009 trial that resulted in aruling that affirmed the IRS’s disallowance of the $115,174,203 taxdeduction and upheld the penalty of more than $8 million andtherefore is substantially likely to be held liable for breaching hisfiduciary duties;iv. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor filing Wells Fargo’s October 2009 lawsuit against the UnitedStates for a refund of $54,652,605 and § 6662 penalties, if any,arising from the IRS’s disallowance of 2003 tax deductions soughtfor additional SILO Transactions, including disputing the IRS’sdisallowance of these deductions, and rejecting the opportunity tosettle with the IRS and therefore is substantially likely to be heldliable for breaching his fiduciary duties.3. Defendant Hernandez155. Defendant Hernandez is currently on the Board of Directors for WellsFargo.  Since 2003, he has been a Director as well as a member of the Audit andExamination Committee and the Finance Committee. / / // / /
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156. Defendant Hernandez is incapable of independently anddisinterestedly considering a demand to commence and vigorously prosecute thisaction because:i. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2003, he owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use his utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee he had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  As a member of the Finance Committee he hada duty to, inter alia, review, approve, and oversee the financial riskmanagement polices of the Company’s structured transactions policyand standards.  He approved, ratified, or failed to properly manageand control those officers or employees who were responsible forWells Fargo’s continued participation in the sham SILO Transactions,and therefore is substantially likely to be held liable for breaching hisfiduciary duties. He also approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor filing of the Federal income tax for the taxable year endedDecember 31, 2003, seeking tax deductions for the sham SILOTransactions, and therefore is substantially likely to be held liable forbreaching his fiduciary duties. He also approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for entering into sham SILO Transactions, and thereforeis substantially likely to be held liable for breaching his fiduciaryduties;  ii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2005, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. As a member of the Finance Committee he had aduty to, inter alia, review, approve, and oversee the financial riskmanagement polices of the Company’s structured transactions policyand standards.  He approved, ratified, or failed to properly manageand control those officers or employees who were responsible forWells Fargo’s May 2005 appeal of the IRS audit and disallowance ofthe $115,174,203 in tax deductions sought for the sham SILO
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Transactions for which Wells Fargo was penalized more than $8million under 26 U.S.C. § 6662 for accuracy-related penalties at thepartnership level for substantial understatement of tax liability andtherefore is substantially likely to be held liable for breaching hisfiduciary duties;iii. As member of Board of Directors and Audit and ExaminationCommittee in 2006, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  As a member of the Finance Committee he hada duty to, inter alia, review, approve, and oversee the financial riskmanagement polices of the Company’s structured transactions policyand standards.  He approved, ratified, or failed to properly manageand control those officers or employees who were responsible for thefiling of the September 2006  lawsuit by Wells Fargo against theUnited States seeking a refund of the $115,174,203 in tax deductionssought for the sham SILO Transactions, and refund of penalties ofmore than $8 million and therefore is substantially likely to be heldliable for breaching his fiduciary duties;iv. As a member of the Board of Directors and Audit and ExaminationCommittee in 2008, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. As a member of the Finance Committee he had aduty to, inter alia, review, approve, and oversee the financial riskmanagement polices of the Company’s structured transactions policyand standards.  He approved, ratified, or failed to properly manageand control those officers or employees who were responsible forWells Fargo’s rejection of the IRS’s August 2008 offer to accept theIRS’s Appeals Settlement Guideline, the initiative to settle the taxdispute concerning the sham SILO Transactions, under which the IRSwould not impose any penalties on Wells Fargo, and Wells Fargowould also be allowed to retain 20 percent of the tax benefits derivedfrom the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching his fiduciary duties;
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v. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. As a member of the Finance Committee he had aduty to, inter alia, review, approve, and oversee the financial riskmanagement polices of the Company’s structured transactions policyand standards.  He approved, ratified, or failed to properly manageand control those officers or employees who were responsible forWells Fargo’s continuation of protracted litigation with the UnitedStates and pursuit of a lengthy April 2009 trial that resulted in aruling that affirmed the IRS’s disallowance of the $115,174,203 taxdeduction and upheld the penalty of more than $8 million andtherefore is substantially likely to be held liable for breaching hisfiduciary duties;vi. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  As a member of the Finance Committee he hada duty to, inter alia, review, approve, and oversee the financial riskmanagement polices of the Company’s structured transactions policyand standards. He approved, ratified, or failed to properly manage andcontrol those officers or employees who were responsible for filingWells Fargo’s October 2009 lawsuit against the United States for arefund of $54,652,605 and § 6662 penalties, if any, arising from theIRS’s disallowance of 2003 tax deductions sought for additionalSILO Transactions, including disputing the IRS’s disallowance ofthese deductions, and rejecting the opportunity to settle with the IRSand therefore is substantially likely to be held liable for breaching hisfiduciary duties./ / // / // / /
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4. Defendant Milligan157. Defendant Milligan is currently a member of Wells Fargo’s Board ofDirectors.  Since 1992, she has been a Director.  She has been a member of theAudit and Examination Committee since at least 2001.158. Defendant Milligan is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:i. As a member of the Board of Directors between 1997 and 2004 sheowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use herutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  She approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo's decision to enter into various shamSILO Transactions and therefore is substantially likely to be heldliable for breaching his fiduciary duties;  ii. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2002, she owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use her utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee she had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continued participation in the sham SILOTransactions, and therefore is substantially likely to be held liable forbreaching his fiduciary duties. She also approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo’s filing of the Federal income tax for thetaxable year December 31, 2002, seeking $115,174,203 in taxdeductions for the sham SILO Transactions and therefore issubstantially likely to be held liable for breaching her fiduciaryduties. She also approved, ratified, or failed to properly manage andcontrol those officers or employees who were responsible for enteringinto sham SILO Transactions, and therefore is substantially likely tobe held liable for breaching his fiduciary duties; iii. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2003, she owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use her utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee she had a duty to,
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inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continued participation in the sham SILOTransactions, and therefore is substantially likely to be held liable forbreaching his fiduciary duties.  She also approved, ratified, or failedto properly manage and control those officers or employees who wereresponsible for filing of the Federal income tax for the taxable yearended December 31, 2003, seeking tax deductions for the sham SILOTransactions, and therefore is substantially likely to be held liable forbreaching his fiduciary duties.  She also approved, ratified, or failedto properly manage and control those officers or employees who wereresponsible for entering into sham SILO Transactions, and thereforeis substantially likely to be held liable for breaching his fiduciaryduties;   iv. As a member of the Board of Directors and Audit and ExaminationCommittee in 2005, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s May 2005 appeal of the IRS audit and disallowanceof the $115,174,203 in tax deductions sought for the sham SILOTransactions for which Wells Fargo was penalized more than $8million under 26 U.S.C. § 6662 for accuracy-related penalties at thepartnership level for substantial understatement of tax liability andtherefore is substantially likely to be held liable for breaching herfiduciary duties;v. As member of Board of Directors and Audit and ExaminationCommittee in 2006, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internal
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and outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor the filing of the September 2006  lawsuit by Wells Fargo againstthe United States seeking a refund of the $115,174,203 in taxdeductions sought for the sham SILO Transactions, and refund ofpenalties of more than $8 million and therefore is substantially likelyto be held liable for breaching her fiduciary duties;vi. As a member of the Board of Directors and Audit and ExaminationCommittee in 2008, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s rejection of the IRS’s August 2008 offer to acceptthe IRS’s Appeals Settlement Guideline, the initiative to settle the taxdispute concerning the sham SILO Transactions, under which the IRSwould not impose any penalties on Wells Fargo, and Wells Fargowould also be allowed to retain 20 percent of the tax benefits derivedfrom the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching her fiduciary duties;vii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continuation of protracted litigation with the UnitedStates and pursuit of a lengthy April 2009 trial that resulted in aruling that affirmed the IRS’s disallowance of the $115,174,203 taxdeduction and upheld the penalty of more than $8 million andtherefore is substantially likely to be held liable for breaching herfiduciary duties;viii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage Wells
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Fargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor filing Wells Fargo’s October 2009 lawsuit against the UnitedStates for a refund of $54,652,605 and § 6662 penalties, if any,arising from the IRS’s disallowance of 2003 tax deductions soughtfor additional SILO Transactions, including disputing the IRS’sdisallowance of these deductions, and rejecting the opportunity tosettle with the IRS and therefore is substantially likely to be heldliable for breaching her fiduciary duties.5. Defendant Moore159. Defendant Moore is currently a member of Wells Fargo’s Board ofDirectors.  Since 2006, he has been a Director as well as a member of the Auditand Examination Committee.160. Defendant Moore is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:  i. As member of Board of Directors and Audit and ExaminationCommittee in 2006, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he  had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He  approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor the filing of the September 2006  lawsuit by Wells Fargo againstthe United States seeking a refund of the $115,174,203 in taxdeductions sought for the sham SILO Transactions, and refund ofpenalties of more than $8 million and therefore is substantially likelyto be held liable for breaching his fiduciary duties;ii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2008, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member of
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the Audit and Examination Committee he  had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s rejection of the IRS’s August 2008 offer to acceptthe IRS’s Appeals Settlement Guideline, the initiative to settle the taxdispute concerning the sham SILO Transactions, under which the IRSwould not impose any penalties on Wells Fargo, and Wells Fargowould also be allowed to retain 20 percent of the tax benefits derivedfrom the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching his fiduciary duties;iii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continuation of protracted litigation with the UnitedStates and pursuit of a lengthy April 2009 trial that resulted in aruling that affirmed the IRS’s disallowance of the $115,174,203 taxdeduction and upheld the penalty of more than $8 million andtherefore is substantially likely to be held liable for breaching hisfiduciary duties;iv. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor filing Wells Fargo’s October 2009 lawsuit against the UnitedStates for a refund of $54,652,605 and § 6662, if any, arising from theIRS’s disallowance of 2003 tax deductions sought for additional
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SILO Transactions, including disputing the IRS’s disallowance ofthese deductions, and rejecting the opportunity to settle with the IRSand therefore is substantially likely to be held liable for breaching hisfiduciary duties. 6. Defendant Quigley161. Defendant Quigley is currently a member of Wells Fargo’s Board ofDirectors.  Since 1994, he has been a Director.  He has been a member of theAudit and Examination Committee since at least 2001.162. Defendant Quigley is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:i. As a member of the Board of Directors between 1997 and 2004 heowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use hisutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  He approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo's decision to enter into various shamSILO Transactions and therefore is substantially likely to be heldliable for breaching his fiduciary duties;  iii.. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2002, he owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use his utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee he had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continued participation in the sham SILOTransactions, and therefore is substantially likely to be held liable forbreaching his fiduciary duties.  He also approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo’s filing of the Federal income tax for thetaxable year December 31, 2002, seeking $115,174,203 in taxdeductions for the sham SILO Transactions and therefore issubstantially likely to be held liable for breaching his fiduciary duties. He also approved, ratified, or failed to properly manage and controlthose officers or employees who were responsible for entering into sham SILO Transactions, and therefore is substantially likely to beheld liable for breaching his fiduciary duties;
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iii. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2003, he owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use his utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee he had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continued participation in the sham SILOTransactions, and therefore is substantially likely to be held liable forbreaching his fiduciary duties.  He also approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for filing of the Federal income tax for the taxable yearended December 31, 2003, seeking tax deductions for the sham SILOTransactions, and therefore is substantially likely to be held liable forbreaching his fiduciary duties.  He also approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for entering into sham SILO Transactions, and thereforeis substantially likely to be held liable for breaching his fiduciaryduties;  iv. As a member of the Board of Directors and Audit and ExaminationCommittee in 2005, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s May 2005 appeal of the IRS audit and disallowanceof the $115,174,203 in tax deductions sought for the sham SILOTransactions for which Wells Fargo was penalized more than $8million under 26 U.S.C. § 6662 for accuracy-related penalties at thepartnership level for substantial understatement of tax liability andtherefore is substantially likely to be held liable for breaching hisfiduciary duties;v. As member of Board of Directors and Audit and ExaminationCommittee in 2006, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,
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oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor the filing of the September 2006  lawsuit by Wells Fargo againstthe United States seeking a refund of the $115,174,203 in taxdeductions sought for the sham SILO Transactions, and refund ofpenalties of more than $8 million and therefore is substantially likelyto be held liable for breaching his fiduciary duties;vi. As a member of the Board of Directors and Audit and ExaminationCommittee in 2008, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s rejection of the IRS’s August 2008 offer to acceptthe IRS’s Appeals Settlement Guideline, the initiative to settle the taxdispute concerning the sham SILO Transactions, under which the IRSwould not impose any penalties on Wells Fargo, and Wells Fargowould also be allowed to retain 20 percent of the tax benefits derivedfrom the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching his fiduciary duties;vii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continuation of protracted litigation with the UnitedStates and pursuit of a lengthy April 2009 trial that resulted in aruling that affirmed the IRS’s disallowance of the $115,174,203 taxdeduction and upheld the penalty of more than $8 million and
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therefore is substantially likely to be held liable for breaching hisfiduciary duties;viii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee he had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  He approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor filing Wells Fargo’s October 2009 lawsuit against the UnitedStates for a refund of $54,652,605 and § 6662 penalties, if any,arising from the IRS’s disallowance of 2003 tax deductions soughtfor additional SILO Transactions, including disputing the IRS’sdisallowance of these deductions, and rejecting the opportunity tosettle with the IRS and therefore is substantially likely to be heldliable for breaching his fiduciary duties.7. Defendant Swenson163. Defendant Swenson is currently a member of Wells Fargo’s Board ofDirectors.  Since 1994, she has been a Director.  She has been a member of theAudit and Examination Committee since at least 2001.164. Defendant Swenson is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because: i. As a member of the Board of Directors between 1997 and 2004 sheowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use herutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  She approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo's decision to enter into various shamSILO Transactions and therefore is substantially likely to be heldliable for breaching her fiduciary duties; ii. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2002, she owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use her utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee she had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,
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auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s filing of the Federal income tax for the taxable yearDecember 31, 2002, seeking $115,174,203 in tax deductions for thesham SILO Transactions and therefore is substantially likely to beheld liable for breaching her fiduciary duties;iii. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2003, she owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use her utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee she had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s filing of the Federal income tax for the taxable yearDecember 31, 2003, seeking tax deductions for the sham SILOTransactions and therefore is substantially likely to be held liable forbreaching her fiduciary duties; iv. As a member of the Board of Directors and Audit and ExaminationCommittee in 2005, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors. She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s May 2005 appeal of the IRS audit and disallowanceof the $115,174,203 in tax deductions sought for the sham SILOTransactions for which Wells Fargo was penalized more than $8million under 26 U.S.C. § 6662 for accuracy-related penalties at thepartnership level for substantial understatement of tax liability andtherefore is substantially likely to be held liable for breaching herfiduciary duties;v. As member of Board of Directors and Audit and ExaminationCommittee in 2006, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, and
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was required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor the filing of the September 2006  lawsuit by Wells Fargo againstthe United States seeking a refund of the $115,174,203 in taxdeductions sought for the sham SILO Transactions, and refund ofpenalties of more than $8 million and therefore is substantially likelyto be held liable for breaching her fiduciary duties;vi. As a member of the Board of Directors and Audit and ExaminationCommittee in 2008, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s rejection of the IRS’s August 2008 offer to acceptthe IRS’s Appeals Settlement Guideline, the initiative to settle the taxdispute concerning the sham SILO Transactions, under which the IRSwould not impose any penalties on Wells Fargo, and Wells Fargowould also be allowed to retain 20 percent of the tax benefits derivedfrom the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching her fiduciary duties;vii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s continuation of protracted litigation with the UnitedStates and pursuit of a lengthy April 2009 trial that resulted in a
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ruling that affirmed the IRS’s disallowance of the $115,174,203 taxdeduction and upheld the penalty of more than $8 million andtherefore is substantially likely to be held liable for breaching herfiduciary duties;viii. As a member of the Board of Directors and Audit and ExaminationCommittee in 2009, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Audit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor filing Wells Fargo’s October 2009 lawsuit against the UnitedStates for a refund of $54,652,605 and § 6662 penalties, if any,arising from the IRS’s disallowance of 2003 tax deductions soughtfor additional SILO Transactions, including disputing the IRS’sdisallowance of these deductions, and rejecting the opportunity tosettle with the IRS and therefore is substantially likely to be heldliable for breaching her fiduciary duties.8. Defendant Engel165. Defendant Engel is currently a member of Wells Fargo’s Board ofDirectors.  Since 1998, she has been a Director.  She has been a member of theFinance Committee since at least 2001.  166. Defendant Engel is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:i. As a member of the Board of Directors between 1998 and 2004 sheowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use herutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  She approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo's decision to enter into various shamSILO Transactions and therefore is substantially likely to be heldliable for breaching her fiduciary duties;  ii. As a member of the Board of Directors and Finance Committee ofWells Fargo in 2002, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Finance Committee she had a duty to, inter alia, review, approve,
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and oversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s filing of the Federal incometax for the taxable year December 31, 2002, seeking $115,174,203 intax deductions for the sham SILO Transactions and therefore issubstantially likely to be held liable for breaching her fiduciaryduties;iii. As a member of the Board of Directors and Finance Committee ofWells Fargo in 2003, she owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use her utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Finance Committee she had a duty to, inter alia, review, approve,and oversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s filing of the Federal incometax for the taxable year December 31, 2003, seeking tax deductionsfor the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching her fiduciary duties; iv. As a member of the Board of Directors and Finance Committee in2005, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee she had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s May 2005 appeal of the IRSaudit and disallowance of the $115,174,203 in tax deductions soughtfor the sham SILO Transactions for which Wells Fargo was penalizedmore than $8 million under 26 U.S.C. § 6662 for accuracy-relatedpenalties at the partnership level for substantial understatement of taxliability and therefore is substantially likely to be held liable forbreaching her fiduciary duties;v. As member of Board of Directors and Finance Committee in 2006,she owed Wells Fargo and its shareholders the fiduciary obligationsof good faith, trust, loyalty, and due care, and was required to use herutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  As a member of the FinanceCommittee she had a duty to, inter alia, review, approve, and overseethe financial risk management polices of the Company’s structuredtransactions policy and standards.  She approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for the filing of the September 2006  lawsuit by WellsFargo against the United States seeking a refund of the $115,174,203in tax deductions sought for the sham SILO Transactions, and refundof penalties of more than $8 million and therefore is substantiallylikely to be held liable for breaching her fiduciary duties;
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vi. As a member of the Board of Directors and Finance Committee in2008, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee she had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s rejection of the IRS’s August2008 offer to accept the IRS’s Appeals Settlement Guideline, theinitiative to settle the tax dispute concerning the sham SILOTransactions, under which the IRS would not impose any penalties onWells Fargo, and Wells Fargo would also be allowed to retain 20percent of the tax benefits derived from the sham SILO Transactionsand therefore is substantially likely to be held liable for breaching herfiduciary duties;vii. As a member of the Board of Directors and Finance Committee in2009, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee she had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s continuation of protractedlitigation with the United States and pursuit of a lengthy April 2009trial that resulted in a ruling that affirmed the IRS’s disallowance ofthe $115,174,203 tax deduction and upheld the penalty of more than$8 million and therefore is substantially likely to be held liable forbreaching her fiduciary duties;viii. As a member of the Board of Directors and Finance Committee in2009, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee she had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for filing Wells Fargo’s October 2009 lawsuitagainst the United States for a refund of $54,652,605 and § 6662penalties, if any, arising from the IRS’s disallowance of 2003 taxdeductions sought for additional SILO Transactions, includingdisputing the IRS’s disallowance of these deductions, and rejectingthe opportunity to settle with the IRS and therefore is substantiallylikely to be held liable for breaching her fiduciary duties./ / // / /
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9. Defendant James167. Defendant James is currently a member of Wells Fargo’s Board ofDirectors.  Since 2009, he has been a Director as well as a member of the FinanceCommittee.168. Defendant James is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:i. As a member of the Board of Directors and Finance Committee in2009, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s continuation of protractedlitigation with the United States and pursuit of a lengthy April 2009trial that resulted in a ruling that affirmed the IRS’s disallowance ofthe $115,174,203 tax deduction and upheld the penalty of more than$8 million and therefore is substantially likely to be held liable forbreaching his fiduciary duties;ii. As a member of the Board of Directors and Finance Committee in2009, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for filing Wells Fargo’s October 2009 lawsuitagainst the United States for a refund of $54,652,605 and § 6662penalties, if any, arising from the IRS’s disallowance of 2003 taxdeductions sought for additional SILO Transactions, includingdisputing the IRS’s disallowance of these deductions, and rejectingthe opportunity to settle with the IRS and therefore is substantiallylikely to be held liable for breaching his fiduciary duties.10. Defendant McCormick169. Defendant McCormick is currently a member of Wells Fargo’s Boardof Directors.  Since 1983, he has been a Director.  He has been a member of theFinance Committee since at least 2001. 
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170. Defendant McCormick is incapable of independently anddisinterestedly considering a demand to commence and vigorously prosecute thisaction because:i. As a member of the Board of Directors between 1997 and 2004 heowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use hisutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  He approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo's decision to enter into various shamSILO Transactions and therefore is substantially likely to be heldliable for breaching his fiduciary duties;ii. As a member of the Board of Directors and Finance Committee ofWells Fargo in 2002, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Finance Committee he had a duty to, inter alia, review, approve,and oversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s filing of the Federal incometax for the taxable year December 31, 2002, seeking $115,174,203 intax deductions for the sham SILO Transactions and therefore issubstantially likely to be held liable for breaching his fiduciary duties;iii. As a member of the Board of Directors and Finance Committee ofWells Fargo in 2003, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Finance Committee he had a duty to, inter alia, review, approve,and oversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s filing of the Federal incometax for the taxable year December 31, 2003, seeking tax deductionsfor the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching his fiduciary duties; iv. As a member of the Board of Directors and Finance Committee in2005, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s May 2005 appeal of the IRSaudit and disallowance of the $115,174,203 in tax deductions sought
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for the sham SILO Transactions for which Wells Fargo was penalizedmore than $8 million under 26 U.S.C. § 6662 for accuracy-relatedpenalties at the partnership level for substantial understatement of taxliability and therefore is substantially likely to be held liable forbreaching his fiduciary duties;v. As member of Board of Directors and Finance Committee in 2006, heowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use hisutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  As a member of the FinanceCommittee he had a duty to, inter alia, review, approve, and overseethe financial risk management polices of the Company’s structuredtransactions policy and standards.  He approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for the filing of the September 2006  lawsuit by WellsFargo against the United States seeking a refund of the $115,174,203in tax deductions sought for the sham SILO Transactions, and refundof penalties of more than $8 million and therefore is substantiallylikely to be held liable for breaching his fiduciary duties;vi. As a member of the Board of Directors and Finance Committee in2008, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s rejection of the IRS’s August2008 offer to accept the IRS’s Appeals Settlement Guideline, theinitiative to settle the tax dispute concerning the sham SILOTransactions, under which the IRS would not impose any penalties onWells Fargo, and Wells Fargo would also be allowed to retain 20percent of the tax benefits derived from the sham SILO Transactionsand therefore is substantially likely to be held liable for breaching hisfiduciary duties;vii. As a member of the Board of Directors and Finance Committee in2009, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s continuation of protractedlitigation with the United States and pursuit of a lengthy April 2009trial that resulted in a ruling that affirmed the IRS’s disallowance ofthe $115,174,203 tax deduction and upheld the penalty of more than$8 million and therefore is substantially likely to be held liable forbreaching his fiduciary duties;
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viii. As a member of the Board of Directors and Finance Committee in2009, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for filing Wells Fargo’s October 2009 lawsuitagainst the United States for a refund of $54,652,605 and § 6662penalties, if any, arising from the IRS’s disallowance of 2003 taxdeductions sought for additional SILO Transactions, includingdisputing the IRS’s disallowance of these deductions, and rejectingthe opportunity to settle with the IRS and therefore is substantiallylikely to be held liable for breaching his fiduciary duties.11. Defendant Rustand171. Defendant Runstad is currently a member of Wells Fargo’s Board ofDirectors.  Since 1998, she has been a Director.  She was a member of the Auditand Examination Committee from 2002-2005, and has served on the FinanceCommittee since 2005. 172. Defendant Runstad is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:i. As a member of the Board of Directors between 1998 and 2004 sheowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use herutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  She approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for Wells Fargo's decision to enter into various shamSILO Transactions and therefore is substantially likely to be heldliable for breaching her fiduciary duties;ii. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2002, she owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use her utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee she had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s filing of the Federal income tax for the taxable year
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December 31, 2002, seeking $115,174,203 in tax deductions for thesham SILO Transactions and therefore is substantially likely to beheld liable for breaching her fiduciary duties;iii. As a member of the Board of Directors and Audit and ExaminationCommittee of Wells Fargo in 2003, she owed Wells Fargo and itsshareholders the fiduciary obligations of good faith, trust, loyalty, anddue care, and was required to use her utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Asa member of the Audit and Examination Committee she had a duty to,inter alia, oversee Company policies and management activitiesrelated to accounting and financial reporting, internal controls,auditing, operational risk and legal and regulatory compliance; theintegrity of the Company’s financial statements and the adequacy andreliability of disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  She approved, ratified, or failed to properlymanage and control those officers or employees who were responsiblefor Wells Fargo’s filing of the Federal income tax for the taxable yearDecember 31, 2003, seeking tax deductions for the sham SILOTransactions and therefore is substantially likely to be held liable forbreaching her fiduciary duties; iv. As a member of the Board of Directors and Finance Committee in2005, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theAudit and Examination Committee she had a duty to, inter alia,oversee Company policies and management activities related toaccounting and financial reporting, internal controls, auditing,operational risk and legal and regulatory compliance; the integrity ofthe Company’s financial statements and the adequacy and reliabilityof disclosures to stockholders; and the qualifications andindependence of the outside auditors and the performance of internaland outside auditors.  As a member of the Finance Committee she hada duty to, inter alia, review, approve, and oversee the financial riskmanagement polices of the Company’s structured transactions policyand standards.  She approved, ratified, or failed to properly manageand control those officers or employees who were responsible forWells Fargo’s May 2005 appeal of the IRS audit and disallowance ofthe $115,174,203 in tax deductions sought for the sham SILOTransactions for which Wells Fargo was penalized more than $8million under 26 U.S.C. § 6662 for accuracy-related penalties at thepartnership level for substantial understatement of tax liability andtherefore is substantially likely to be held liable for breaching herfiduciary duties;v. As member of Board of Directors and Finance Committee in 2006,she owed Wells Fargo and its shareholders the fiduciary obligationsof good faith, trust, loyalty, and due care, and was required to use herutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  As a member of the FinanceCommittee she had a duty to, inter alia, review, approve, and overseethe financial risk management polices of the Company’s structured
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transactions policy and standards.  She approved, ratified, or failed toproperly manage and control those officers or employees who wereresponsible for the filing of the September 2006  lawsuit by WellsFargo against the United States seeking a refund of the $115,174,203in tax deductions sought for the sham SILO Transactions, and refundof penalties of more than $8 million and therefore is substantiallylikely to be held liable for breaching her fiduciary duties;vi. As a member of the Board of Directors and Finance Committee in2008, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee she had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s rejection of the IRS’s August2008 offer to accept the IRS’s Appeals Settlement Guideline, theinitiative to settle the tax dispute concerning the sham SILOTransactions, under which the IRS would not impose any penalties onWells Fargo, and Wells Fargo would also be allowed to retain 20percent of the tax benefits derived from the sham SILO Transactionsand therefore is substantially likely to be held liable for breaching herfiduciary duties;vii. As a member of the Board of Directors and Finance Committee in2009, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee she had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s continuation of protractedlitigation with the United States and pursuit of a lengthy April 2009trial that resulted in a ruling that affirmed the IRS’s disallowance ofthe $115,174,203 tax deduction and upheld the penalty of more than$8 million and therefore is substantially likely to be held liable forbreaching her fiduciary duties;viii. As a member of the Board of Directors and Finance Committee in2009, she owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use her utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee she had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  She approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for filing Wells Fargo’s October 2009 lawsuitagainst the United States for a refund of $54,652,605 and § 6662penalties, if any, arising from the IRS’s disallowance of 2003 taxdeductions sought for additional SILO Transactions, including
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disputing the IRS’s disallowance of these deductions, and rejectingthe opportunity to settle with the IRS and therefore is substantiallylikely to be held liable for breaching her fiduciary duties.12. Defendant Sanger173. Defendant Sanger is currently a member of Wells Fargo’s Board ofDirectors.  Since 2003, he has been a Director as well as a member of the FinanceCommittee.174. Defendant Sanger is incapable of independently and disinterestedlyconsidering a demand to commence and vigorously prosecute this action because:  i. As a member of the Board of Directors and Finance Committee ofWells Fargo in 2003, he owed Wells Fargo and its shareholders thefiduciary obligations of good faith, trust, loyalty, and due care, andwas required to use his utmost ability to control and manage WellsFargo in a fair, just, honest, and equitable manner.  As a member ofthe Finance Committee he had a duty to, inter alia, review, approve,and oversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s filing of the Federal incometax for the taxable year December 31, 2003, seeking tax deductionsfor the sham SILO Transactions and therefore is substantially likelyto be held liable for breaching his fiduciary duties; ii. As a member of the Board of Directors and Finance Committee in2005, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s May 2005 appeal of the IRSaudit and disallowance of the $115,174,203 in tax deductions soughtfor the sham SILO Transactions for which Wells Fargo was penalizedmore than $8 million under 26 U.S.C. § 6662 for accuracy-relatedpenalties at the partnership level for substantial understatement of taxliability and therefore is substantially likely to be held liable forbreaching his fiduciary duties;iii. As member of Board of Directors and Finance Committee in 2006, heowed Wells Fargo and its shareholders the fiduciary obligations ofgood faith, trust, loyalty, and due care, and was required to use hisutmost ability to control and manage Wells Fargo in a fair, just,honest, and equitable manner.  As a member of the FinanceCommittee he had a duty to, inter alia, review, approve, and overseethe financial risk management polices of the Company’s structuredtransactions policy and standards.  He approved, ratified, or failed to
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properly manage and control those officers or employees who wereresponsible for the filing of the September 2006  lawsuit by WellsFargo against the United States seeking a refund of the $115,174,203in tax deductions sought for the sham SILO Transactions, and refundof penalties of more than $8 million and therefore is substantiallylikely to be held liable for breaching his fiduciary duties;iv. As a member of the Board of Directors and Finance Committee in2008, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s rejection of the IRS’s August2008 offer to accept the IRS’s Appeals Settlement Guideline, theinitiative to settle the tax dispute concerning the sham SILOTransactions, under which the IRS would not impose any penalties onWells Fargo, and Wells Fargo would also be allowed to retain 20percent of the tax benefits derived from the sham SILO Transactionsand therefore is substantially likely to be held liable for breaching hisfiduciary duties;v. As a member of the Board of Directors and Finance Committee in2009, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for Wells Fargo’s continuation of protractedlitigation with the United States and pursuit of a lengthy April 2009trial that resulted in a ruling that affirmed the IRS’s disallowance ofthe $115,174,203 tax deduction and upheld the penalty of more than$8 million and therefore is substantially likely to be held liable forbreaching his fiduciary duties;vi. As a member of the Board of Directors and Finance Committee in2009, he owed Wells Fargo and its shareholders the fiduciaryobligations of good faith, trust, loyalty, and due care, and wasrequired to use his utmost ability to control and manage Wells Fargoin a fair, just, honest, and equitable manner.  As a member of theFinance Committee he had a duty to, inter alia, review, approve, andoversee the financial risk management polices of the Company’sstructured transactions policy and standards.  He approved, ratified,or failed to properly manage and control those officers or employeeswho were responsible for filing Wells Fargo’s October 2009 lawsuitagainst the United States for a refund of $54,652,605 and § 6662penalties, if any, arising from the IRS’s disallowance of 2003 taxdeductions sought for additional SILO Transactions, includingdisputing the IRS’s disallowance of these deductions, and rejecting
86COMPLAINT



vLA W  O FFIC ESCOTCHETT,PITRE &MCCARTHY

12345678910111213141516171819202122232425262728

the opportunity to settle with the IRS and therefore is substantiallylikely to be held liable for breaching his fiduciary duties.175. Given the magnitude of the SILO Transactions at issue, the longduration of the Company’s involvement in these transactions, and Defendants’past and current attempts to disregard or conceal the inherent illegality of theCompany’s involvement in SILO Transactions the Defendants have demonstratedthat they were unable or unwilling to challenge the actions alleged in thisComplaint.176. The Defendants did not, and cannot be relied upon to reach a trulyindependent decision of whether to commence the demanded action againstthemselves and the officers responsible for the misconduct alleged in thisComplaint.  This is because, among other things, the principal wrongdoers andbeneficiaries of the wrongdoing dominate the Board.  Defendants were personallyand directly involved in the acts of mismanagement and abuse of control allegedherein and approved the actions complained of.  The inability of the Board tovalidly exercise its business judgment renders it incapable of reaching anindependent decision whether to accept any demand by Plaintiff to address thewrongs detailed herein.177. By way of example, Defendants, and each of them, failed toinvestigate,  report, and remedy the material impact that the IRS’s disallowance ofthe tax deductions, appeal, litigation and trial against the United States would haveon Wells Fargo’s financial and goodwill.  As alleged herein, because leveragedlease transactions, including the SILO Transactions, involve tax exempt publicagencies who provide services to the taxpaying public, Defendants knew or shouldhave known that resolving the legitimacy of these transactions as tax shelters haslong been the subject of controversy and scrutiny by the IRS and Congress, toavoid jeopardizing public financing and services.  Despite the material impact thatthe SILO Transactions as tax shelters had on Wells Fargo’s financials and
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goodwill, Defendants failed to investigate, concealed and/or did not disclose all ofthe material facts.  178. Indeed, in its Form 10-Q filed with the SEC on September 30, 2005,Wells Fargo indicated that the issue with the IRS concerning the tax deductionsthe Company took for the SILO Transactions involved “the timing of the taxbenefits associated with these transactions”, not that the IRS actually disallowedthe taking of the tax deductions.  Wells Fargo’s Form 10-Q did not report theentire facts concerning the SILO Transactions, but stated generically, thefollowing:We continuously monitor emerging accounting issues, includingproposed standards issued by the FASB, for any impact on ourfinancial statements.  We are currently aware of a proposed FASBStaff Position (FSP) that clarifies the accounting for leveraged leasetransactions for which there have been cash flow estimate changesbased on when income tax benefits are recognized.  We have beenable to estimate the impact of this FSP, if adopted in its currentproposed form, as it relates to leveraged leases that have beencommonly referred to by the Internal Revenue Service (IRS).  Whilewe have not made investments in a broad class of transactions that theIRS commonly refers to as “Lease-In, Lease-Out” (LILO)transactions, we have previously invested in certain leveraged leasetransactions that the IRS labels as “Sale-In, Lease-Out” (SILO)transactions.  We have paid the IRS the income tax associated withour SILO transactions.  However, we are continuing to vigorouslydefend our initial filing position as to the timing of the tax benefitsassociated with these transactions.  In the meantime, because thetiming of the cash flows of these SILO transactions has changed dueto our payments to the IRS, if proposed FSP No. 13-a, Accounting fora Change or Projected Change in the Timing of Cash Flows Relatingto Income Taxes Generated by a Leveraged Lease Transaction,becomes final and effective at December 31, 2005, we believe wewould be required to record a pre-tax charge of approximately $125million, or $.05 per share after tax , as a cumulative effect of changein accounting principle.  This amount would be recognized back intoincome over the remaining terms of the affected leases.Wells Fargo & Company Form 10-Q (September 30, 2005).  The same wasreported in the Company’s Form 10-K for the fiscal year ended December 31,2005.  Now we know the rest of the story.179. By the time Wells Fargo filed the September 30, 2005 Form 10-Q, ithad already been notified by the IRS in April 2005 that more than $115 million in
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SILO deductions for the taxable year ending December 31, 2002 were disallowedand that it had been hit with penalties of over $8 million for substantially underreporting tax liabilities, Wells Fargo had already formally appealed thedisallowance in May 2005 and, in fact, had already filed suit against the UnitedStates on September 7, 2006, seeking refunds of the disallowed taxes and thepenalties.180. Defendants simply turned a blind eye on the SILO Transactions.  Inits Form 10-K for the fiscal year ended December 31, 2006, Wells Fargo repeatedthe same message.  Its vigorous defense of its “initial filing position as to thetiming of the tax benefits associated with these transactions.”  The Companyadded, however, that Wells Fargo had: “adopted FSP 13-2 on January 1, 2007, as required, and recorded acumulative effect adjustment to reduce the 2007 beginning balance ofretained earnings by approximately $71 million after tax ($115million pre-tax) in stockholder’s equity.  This amount will berecognized back into income over the remaining terms of the affectedleases.”Wells Fargo & Company, Form 10-K (December 31, 2006)181. Defendants disregarded their duties to investigate, manage, or controlthe executives and employees responsible for the SILO Transactions and eventsincluding:  the IRS disallowed significant tax deductions for the SILOTransactions and imposed penalties under 26 U.S.C. § 6662, that it waschallenging the IRS’s disallowance of the tax deductions (e.g., 2002 and 2003),that its SILO tax deductions were being audited by the IRS (e.g., 2004 and 2005),and that it had filed two lawsuit against the United States seeking refunds of thedisallowed tax deductions (e.g., the 2006 and 2009 Tax Refund Suits for taxableyears ending December 31, 2002 and 2003, respectively).  This information wasmaterial because it involved millions, if not hundreds of millions of dollars eachtaxable year, and cost Wells Fargo hundreds of thousands, if not millions ofdollars in attorney’s fees, consultants fees, and other costs and expenses for,
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among other things, legal opinions to justify the SILO Transactions, the intricatedocumentation for each SILO Transaction, preparing the tax deductions for eachSILO Transactions, appealing the disallowed tax deductions for the SILOTransactions, significant tax penalties under 26 U.S.C. § 6662, and preparing,litigating, and going to trial in the lawsuits against the United States. 182. It was not until Wells Fargo filed its Form 10-K for the fiscal yearended December 31, 2008, that the potential significance of the impact of theSILO Transactions on Wells Fargo’s financials (and goodwill), was revealed. Nonetheless, Wells Fargo down-played the potential impact by noting that:We are routinely examined by tax authorities in variousjurisdictions.  The Internal Revenue Service (IRS) is currentlyexamining Wachovia Corporation and its Subsidiaries for tax years2003 through 2005 and certain non-consolidated Wachoviasubsidiaries for tax years 2001 through 2006.  In addition, Wachoviais appealing various issues relating to their 2000 through 2002 taxyears.  Wachovia is also currently subject to examination by variousstate, local and foreign taxing authorities.  While it is possible thatone or more of these examinations may be resolved within the nexttwelve months, we do not anticipate that there will be a significantimpact to the unrecognized tax benefits as a result of theseexaminations.  In October of 2008, Wachovia submitted anonbinding acceptance to participate in the IRS resolution offerrelated to sale-in, lease-out (SILO) transactions.  We are awaitingfurther information from the IRS to evaluate the full impact of theresolution offer on our financial statements.  Acceptance of theresolution offer could significantly impact our unrecognized taxbenefits.The IRS is examining the 2005 and 2006 consolidated federalincome tax returns of Wells Fargo & Company and its Subsidiaries. We anticipate the audit phase of this examination will be completedin 2009.  We are also litigating or appealing various issues related toour prior IRS examinations for the periods 1997-2004.  We have paidthe IRS te contested income tax associated with these issues andrefund claims have been filed for the respective years.  We are alsounder examination in numerous other taxing jurisdictions.  While it ispossible that one or more of these examinations may be resolvedwithin 12 months, we do not anticipate that these examinationswill significantly impact our uncertain tax positions.  We areestimating that our unrecognized tax benefits could decrease bybetween $350 million and $3.5 billion during the next 12 monthsprimarily related to the potential resolution of the Wachovia SILOtransactions, statute expirations and settlements.  Wells Fargo & Company, Form 10-K (December 31, 2008) (emphasis added).
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183. The demand is also refused because a majority of the directorsreceived personal and financial benefits while they caused or permitted theCompany to engage in the extensive misconduct detailed in this Complaint.  TheDefendants have pocketed cash and stock, for each year of their service to the onthe Board, in addition to whatever other perquisites and emoluments of office theyreceived.  184. In addition, Defendants and others related to Defendants involvedwith Wells Fargo, have interests adverse to the Company, or conflicts of interest,that would further prevent them from agreeing to commence any action against theDefendants, any officers, or interested parties.   Several Defendants have closepersonal and business ties with Wells Fargo and are, consequently, interestedparties who cannot in good faith exercise independent business judgment todetermine whether to bring this action against themselves or any other Boardmember.  185. By way of example, Defendant Enrique Hernandez, Jr., as well asserving on the Board of Directors and the Audit and Examination Committee forWells Fargo & Company, is also chairman, president, chief executive officer, anda director of Inter-Con Security Systems, Inc. ("Inter-Con'), in which he owns a25.99% interest.  In 2005, Wells Fargo entered into an agreement with Inter-Confor guard services.  In 2008 Inter-Con received approximately $3.3 million, in2007 approximately $2.9 million, and in 2006 approximately $2.3 million fromWells Fargo for services under the agreement.  Defendant Cynthia H. Milligan'sbrother, James A. Hardin, has been employed by Wells Fargo Bank as a privateclient advisor since 2004.  In 2008, Mr. Hardin received approximately $203,913;in 2007 approximately $206,321; and in 2006 approximately $177,107 incompensation from Wells Fargo Bank.  Defendant Philip J. Quigley's son, Scott P.Quigley, has been employed by Wells Fargo Foothill, LLC ("Wells FargoFoothill"), a lending subsidiary of Wells Fargo Bank, N.A., since 2006 and is
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currently employed as an institutional relationship manager.  In 2008, Scott P.Quigley received approximately $829,405 and in 2007 approximately $276,808 incompensation from Wells Fargo Foothill.186. Further examples of potential conflicts include: Defendant Carrie L.Tolstedt's spouse was employed in 2005 by Wells Fargo Bank's merchant servicesbusiness as a national sales manager.  In 2005, he received approximately$234,000 in compensation from Wells Fargo Bank.  Director Susan Engel, as wellas serving on the Board of Directors for Wells Fargo & Company, also serveduntil January 2007 as chairwoman and chief executive officer of Lenox GroupInc., which in 2006 had a revolving credit loan agreement with various financialinstitutions including Wells Fargo Foothill.  As of December 31, 2006, WellsFargo Foothill had a principal amount outstanding under its commitmentsregarding the agreement of approximately $11.8 million.  Director Donald B.Rice's son, Joseph J. Rice, has been employed by Wells Fargo Bank since 1992and is currently employed as a senior lending manager.  In 2008, Joseph J. Ricereceived approximately $497,350; in 2007 approximately $467,294; and in 2006approximately $407,984 in compensation, including perquisites and benefits, fromWells Fargo Bank.  Senior Executive Vice President, Home and ConsumerFinance Mark C. Oman's brother-in-law, Ty S. Fuerhoff, has been employed byWells Fargo Financial, Inc. as a technology manager since 1998.  In 2008, Mr.Fuerhoff received approximately $192,977; in 2007 approximately $192,014; in2006 approximately $163,309; and in 2005 approximately $145,000 incompensation from Wells Fargo Financial, Inc.  Director Michael W. Wright'sdaughter, Molly W. Reppenhagen, has been employed by Wells Fargo as apart-time attorney since 2000.  In 2008, she received approximately $100,821 incompensation from Wells Fargo.  187. Prior to joining the Board of Directors and the Audit and ExaminationCommittee for Wells Fargo & Company, Defendant Susan G. Swenson held
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various operating positions with Pacific Telesis Group from 1979 to 1994,including Vice President and General manager of Pacific Bell's San Francisco BayArea operating unit for one year and President and Chief Operating Officer ofPacTell Cellular for two and one-half years.  Prior to joining the Board ofDirectors and the Audit and Examination Committee for Wells Fargo & Company,Defendant Philip J. Quigley was the President, Chief Executive Officer, andChairman at Pacific Telesis Group, from April 1994 until December 1997. VI.     CAUSES OF ACTIONFIRST CAUSE OF ACTIONBREACH OF FIDUCIARY DUTY(Against All Defendants)188. Plaintiff incorporates by reference the allegations set forth above asthough fully restated herein.189. By reason of their positions as executive officers and/or directors ofWells Fargo and because of their ability to control the business and corporateaffairs of the Corporation, Defendants, and each of them, named herein owe WellsFargo and its shareholders the fiduciary obligations of good faith, trust, loyalty,and due care, and were and are required to use their utmost ability to control andmanage Wells Fargo in a fair, just, honest, and equitable manner.  Defendants, andeach of them, were and are required to act in furtherance of the best interests ofWells Fargo and its shareholders equally and not in furtherance of theirs or otherfiduciaries' personal interests or benefit.  Each officer and director owes to theCompany and its shareholders the fiduciary duty to exercise good faith anddiligence in the administration of the Company and in the use and preservation ofits property and assets, and the highest obligations of fair dealing.190. Defendants, and each of them, violated and breached these fiduciaryduties by their actions described herein.  In gross breach of their duties andobligations to Wells Fargo, Defendants, and each of them, as members of the
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Board of Directors and various committees, including the Audit Committee,knowingly approved, authorized, and ratified conduct by Wells Fargo including,but not limited to, the following: Wells Fargo’s payment of hundreds of thousandsof dollars for faulty or bogus opinions supporting the SILO Transactions; WellsFargo's participation in the sham SILO Transactions; Wells Fargo's filing of theFederal income tax for the taxable year December 31, 2002, seeking $115,174,203in tax deductions for the sham SILO Transactions; Wells Fargo's May 2005challenge to the IRS audit and disallowance of the $115,174,203 in tax deductionssought for the sham SILO Transactions for which Wells Fargo was penalized morethan $8 million under 26 U.S.C. § 6662; Wells Fargo's September 2006 lawsuitagainst the United States seeking a refund of the $115,174,203 in tax deductionssought for the sham SILO Transactions, and refund of the penalty of more than $8million; Wells Fargo's rejection of the IRS's August 2008 offer to the settle taxdispute concerning the sham SILO Transactions, under which the IRS would notimpose any penalties on Wells Fargo, and Wells Fargo would also be allowed toretain 20 percent of the tax benefits derived from the sham SILO Transactions; Wells Fargo’s continuation of protracted litigation with the United States andpursuit of a lengthy trial that resulted in a ruling that affirmed the IRS'sdisallowance of the $115,174,203 tax deduction and upheld the penalty of morethan $8 million against Wells Fargo; Wells Fargo's October 2009 lawsuit againstthe United States for a refund of $54,652,605 and any penalties arising from 2003tax deductions disallowed for additional SILO Transactions, including disputingthe IRS's disallowance of these deductions, and rejecting the opportunity to settlewith the IRS; and Wells Fargo's exploitation of the SILO Transactions to avoidtaxes and to inflate profits to pay exorbitant bonuses, to the detriment of itsshareholders.191. Defendants knew or should have known since at least 1996, that theIRS considered the types of leveraged lease transactions at issue here to be
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dubious tax shelters.  Regulations largely eliminating the tax benefits for LILOtransactions became effective in 1999, and tax deductions were formallydisallowed in 2002.  At the same time, regulators were investigating the legality ofSILOs.  Defendants were clearly on notice, and had a duty to investigate andmonitor developments concerning the tax implications of these leveragedtransactions and to monitor the actions of the Company’s officers and employers. SILOs were formally deemed illegal tax shelters in 2005, and Wells Fargo’s taxdeduction for the SILO Transactions were disallowed going back at least 2002.192. Defendants, and each of them, should have had cause for suspicionthat Wells Fargo’s tax deductions for the SILO Transactions in its Franchiseincome taxes were not allowed or legitimate, and should have exercised their dutyto identify and remedy the wrongdoing.  Defendants, and each of them, knew orshould have known that the SILO Transactions and Wells Fargo’s attempt to taketax deductions for them were unlawful violations of IRS regulations, but took nosteps in a good faith effort to prevent or remedy the situation.  193. Instead, Defendants, and each of them approved and/or ratifiedconduct by Wells Fargo which was not in the best interests of the Company orshareholders, including: participating in the sham SILO transactions; filingFranchise income taxes seeking millions of dollars in SILO tax deductions;appealing IRS rulings that disallowed the SILO tax deductions; rejecting IRSoffers to accept penalty-free settlements and 20% of the SILO tax deductionssought; and suing the United States for refunds of disallowed tax deductions andpenalties.  Defendants engaged in sustained and systematic failure to exercisereasonable oversight.   194. Despite these duties, Defendants, and each of them, negligently,recklessly, and/or intentionally caused or allowed, by their actions or inactions, theCompany’s participation in sham SILO transactions, the filing of Federal incometax returns for deductions that were disallowed, appeals of IRS rulings, the filing
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and protracted litigation of meritless lawsuits designed to conceal years ofcorporate neglect and malfeasance, the rejection of an IRS offer to the settle taxdispute concerning said sham SILO Transactions; and the use of said sham SILOTransactions to inflate profits to pay exorbitant bonuses and other benefits inbreach of Defendants’ fiduciary duties of good faith, honesty and loyalty to WellsFargo.195. By reason of the foregoing, Wells Fargo has sustained and willcontinue to sustain economic losses and non-economic losses, including but notlimited to, tax liabilities, tax penalties, legal fees, loss of profits, loss of interest,the expense arising from investigations, loss of reputation and goodwill, and othercosts all in an amount to be determined according to proof at the time of trial.Plaintiff, on behalf of Wells Fargo, has no adequate remedy at law.196. The acts and omissions of Defendants, and each of them, namedherein, and each of them, were done maliciously, oppressively, and with intent todefraud.  Plaintiff, on behalf of Wells Fargo, is entitled to punitive and exemplarydamages in an amount to be shown according to proof at the time of trial.SECOND CAUSE OF ACTION ABUSE OF CONTROL(Against All Defendants)197. Plaintiff incorporates by reference the allegations set forth above asthough fully restated herein. 198. By virtue of their positions and financial interests in Wells Fargo,Defendants, and each of them, exercised control over Wells Fargo and itsoperations, and owed duties as controlling persons not to use their positions ofcontrol within the Company for their own personal interests and contrary to theinterests of Wells Fargo.199. The conduct of Defendants, and each of them, amounts to an abuse oftheir control in violation of their obligations to Wells Fargo. 
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200. As a result of Defendants’ abuse of control, Wells Fargo hassustained and will continue to sustain damages and injuries for which it has noadequate remedy at law.201. The acts and omissions of Defendants, and each of them, namedherein, and each of them, were done maliciously, oppressively, and with intent todefraud; and Plaintiff on behalf of Wells Fargo is entitled to punitive andexemplary damages in an amount to be shown according to proof at the time oftrial. THIRD CAUSE OF ACTIONGROSS MISMANAGEMENT (Against All Defendants)202. Plaintiff incorporates by reference the allegations set forth above asthough fully restated herein.203. By their act and omissions alleged herein, Defendants, and each ofthem, abandoned and abdicated their responsibilities and fiduciary duties withregard to prudently managing the assets and business of Wells Fargo in a mannerconsistent with the operations of a publicly held corporation.204. As a direct and proximate result of Defendants' gross mismanagementand breaches of duties alleged herein, Wells Fargo has sustained and will continueto sustain significant damages and injuries in an amount to be proven at trial..205. The acts and omissions of Defendants, and each of them, were donemaliciously, oppressively, and with intent to defraud.  Plaintiff, on behalf of WellsFargo, is entitled to punitive and exemplary damages in an amount to be shownaccording to proof at the time of trial.VII.     PRAYER FOR RELIEFWHEREFORE, Plaintiff, on behalf of Wells Fargo, prays for judgment asfollows:
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