
qETTLEMENT AGREEMENT

This Settlement Agreement (this 'oAgreement") is entered into by and between JJ

Management, Inc. ("JJ Management") and Michael Rabinowitz dlbla Goodfellow Automotive

("Rabinowitz") (together, the "Settlement Class Representatives"), individually and as

representatives of the Settlement Class (defined below), on the one hand, and AdvanceMe, Inc.

('.AMI"), on the other, in the action entitled Richard B. Clark. et al.. v. AdvanceMe. Inc., United

States District Court for the Central District of California, Case No. CV 08-3540 VBF (FFMx)

(the "Action").

I. RECITALS

This Agreement is made with reference to and in contemplation of the following facts and

circumstances:

A. AMI offers to merchants a financial product known as a Merchant Cash Advance

("MCA"). AMI contends that, in an MCA, AMI purchases future credit card receivables from a

merchant at a discount, collecting a percentage of the merchant's credit card receipts as they are

generated until the full purchased amount has been remitted. AMI further contends that the

agreements executed in connection with MCAs (the "Merchant Agreements") do not impose any

payment obligation on the merchant, but rather require that the merchant comply with certain

covenants (the "Merchant Contractual Covenants") designed to allow AMI to collect receivables

as agreed,l AMI further contends that personal guarantees contained in the Merchant

Agreements are guarantees that the merchant will comply with the Merchant Contractual

Covenants, not of any payment obligation.

B. The Action was filed on May 29,2008, alleging that MCAs are not purchases of

future credit card receivables, but rather disguised loans with interest rates that violate

I Some examples of the Merchant Contractual Covenants include agreements to use only a
designated credit card processor and not to sell the business to someone who has not assumed the
Merchant Agreement with AMI's consent.
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California's usury laws. The operative Second Amended Complaint (the "Complaint") asserts

claims for violation of California's usury laws and California Business & Professions Code

Section 17200, et seq,, on behalf of a putative class of persons owning or operating retail

establishments in California who entered into MCAs with AMI or executed personal guarantees

relating to such MCAs. The Settlement Class Representatives contend, among other things, that

the Merchant Agreements, both in form and in practice, impose payment obligations, that

personal guarantees contained in the MCAs are guarantees of payment, and that the MCAs are, in

substance and effect, loans subject to California's usury laws.

C. AMI has asserted counterclaims for breach of contract or conversion (or both)

against Richard B. Clark, individually and fldlblaAustin's Barbeque & Tavern, ("Clark"), JJ

Management, Rabinowitz, Joseph Bonafede ("Bonafede"), Jesus Gonzales, and Juan Jose

Hernandez (collectively, the "Counterclaim Defendants").

D. AMI vigorously denies all claims asserted against it in the Action, denies all

allegations of wrongdoing and liability and has denied all material allegations of the Complaint

and asserted numerous defenses as to both liability and damages. AMI nevertheless desires to

settle the Action on the terms set forth herein solely for the purpose of avoiding the burden,

expense, risk and uncertainty ofcontinuing these proceedings.

E. The Settlement Class Representatives and the Counterclaim Defendants

vigorously deny the counterclaims asserted in the Action, deny all allegations of wrongdoing and

liability and have denied all material allegations of the Second Amended Counterclaim and

asserted numerous defenses as to both liability and damages.

F. The Settlement Class Representatives and Class Counsel (defined below) have

investigated the facts and law and have engaged in discovery and settlement negotiations relating

to the Action, including the counterclaims, and have concluded that the settlement set forth in

this Agreement (the "Settlement") is in the best interests of the Settlement Class Representatives

and the Settlement Class (defined below). This Agreement resulted from and is the product of
I
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hours of meetings, negotiations and analysis by counsel knowledgeable and experienced in class

action litigation, including extensive arm's-length negotiations conducted under the supervision

of the Hon. Richard C. Neal, a former Justice of the California Court of Appeal.

G. The parties understand, acknowledge and agree that the execution of this

Agreement constitutes the settlement and compromise of disputed claims. This Agreement is

inadmissible as evidence against any party except to enforce the terms of the Settlement and is

not an admission of wrongdoing or liability on the part of any party to this Agreement. It is the

parties' desire and intention to effect a full, complete and final settlement and resolution of all

existing disputes and claims as set forth herein.

H, The Settlement is subject to preliminary and final approval by the Court, as set

forth herein. This Agreement is intended by the parties to fully, finally and forever resolve,

discharge and settle the Released Claims (defined below) and Released Counterclaims (defined

below), upon and subject to the terms and conditions hereof.

il. pEFINTTTONS

A, As used in this Agreement, capifalized terms have the meanings specified below:

1. "Claim Form" means the claim form to be submitted by certain Class

Members in order to receive settlement payments, the proposed form of which is attached hereto

as Exhibit F.

2. "Class Counsel" means Marc M. Seltzer, Drew D. Hansen, Arun S.

Subramanian and Jordan Connors of Susman Godfrey L.L.P. and Anat Levy of AnatLevy &,

Associates, P.C.

3. "Class Notiçe" means the various forms of notice that will be provided to

the Settlement Class pursuant to this Agreement, including the Internet Notice, Publication

Notice and Mailed Notice.

4. "Closed Account" means any Settlement Class Member who (a) is not

party to or a guarantor of an MCA that has a Specified Amount balance, or (b) is party to or a
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guarantor of an MCA that is in Nonperforming Status, both as of the date of the entry of the

Preliminary Approval Order.

5. "Court" means the United States District Court for the Central District of

California,

6. 'oCy Pres Amounts" means the cy pres charitable amounts that AMI will

pay in connection with the Settlement pursuant to Section IILE.1(b) of this Agreement.

7. "Effective Date" means three (3) business days after each and all of the

following conditions have occurred: (a) this Agreement has been signed by the Settlement Class

Representatives, Class Counsel and AMI and approved as to form by AMI's counsel; (b) the

Court has entered, without material modification, the Preliminary Approval Order substantially

in the form of Exhibit A conditionally certi$,ing the Settlement Class, granting preliminary

approval of the Settlement and approving the Class Notice and Claim Form; (c) the Settlement

Amount has been paid to the Escrow Agent as required by Section III.E.1(b) of this Agreement;

(d) the Court-approved Class Notice has been duly provided as ordered by the Court; (e) AMI

has not elected to terminate the Settlement under Section III.C.2 of this Agreement by the

deadline for it to do so; (Ð the Court has entered, without material modification, the Final

Approval Order approving the Settlement; (f) the Court has entered the Fee Order (defined

below) and that order has become Final; and (g) the Court has entered a Judgment dismissing the

Action with prejudice, and that Judgment has become Final.

8. "Escrow Agent" means Gilardi & Co., LLC or another third-party escrow

agent agreed to by the Settling Parties. The Escrow Agent shall place all funds into an interest-

bearing escrow account. All interest earned on the account shall inure to the benef,rt of the

Settlement Class Representatives, the Settlement Class Members and Class Counsel.

9. "Fee Order" means the order(s) issued by the Court with respect to any

application(s) for attorneys' fees, expenses and incentive awards under this Agreement.

10. "Final Approval Hearing" means the hearing at or after which the court
-4-
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will determine whether to finally approve the Settlement as fair, reasonable and adequate to the

Settlement Class.

1 1. "Final Approval Order" and "Judgment" each mean the Final Approval

Order And Judgment to be submitted to the Court in connection with the Final Approval

Hearing, the proposed form of which is attached hereto as Exhibit E. Among other things, the

Judgment shall dismiss all claims and counterclaims in the Action with prejudice,

12. "Final" shall mean, with respect to the Final Approval Order, the

Judgment and the Fee Order, the later of: (a) three (3) business days after the expiration of the

time to seek appeal, review, rehearing, reconsideration or any other action seeking to reverse or

modifr a judgment or order; or (b) if any such document is filed, then fourteen (14) days after the

date upon which all appellate and/or other proceedings resulting from the document or any

subsequent such documents have been finally terminated and the orders or judgments are

affirmed in such a manner as to permit no further judicial action. Neither the provisions of

Federal Rule of Civil Procedure 60 nor the All V/rits Ãct,28 U.S.C. Section 1651, shall be taken

into account in determining the above-stated times.

13. "Internet Notice" means the form of notice made available pursuant to

Section III.B.2(c) of this Agreement.

14. "Mailed Notice" means the individual notice that will be provided

pursuant to Section IILB.2(a) of this Agreement, the proposed form of which is attached hereto

as Exhibit B.

15. "Nonperforming Status" means the status AMI assigns to an MCA when

AMI has not received any remittances with respect to such MCA for 32 consecutive days,

16. 'oOpen Account" means any Settlement Class Member with at least one

MCA that has a Specified Amount balance and is not in Nonperforming Status as of the date of

the entry of the Preliminary Approval Order.

17. 'oPerson" means an individual, corporation, partnership, limited
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partnership, association, joint stock company, estate, legal representative, trust, unincorporated

association, govenìment or any political subdivision or agency thereof, and any other business or

legal entity, and their spouses, heirs, predecessors, successors, agents, representatives or assigns.

18. "Preliminary Approval Order" means the order to be submitted to the

Court in connection with the preliminary approval hearing on the Settlement, the proposed form

of which is attached hereto as Exhibit A.

, 19. "Publication Notice" means the summary notice of the Settlement that will

be published pursuant to Section III.B,2(b) of this Agreement, the proposed form of which is

attached hereto as Exhibit C.

20. "Purchase Ptice" means the amount specified as the Purchase Price in a

Merchant Agreement.

21. 'oReleased Claims" means the claims and matters released in Section

III.J.l-3 of this Agreement.

22. "Released Counterclaims" means the counterclaims and matters released

in Section III.J.4-6 of this Agreement.

23. "Released Parties" means, as to the Released Claims, the Persons released

in Section III.J.1-3 of this Agreement and, as to the Released Counterclaims, the Persons released

in Section III.J,4-6 of this Agreement.

24. "Settlement AdministraÍor" means Gilardi & Co., LLC or another third-

party settlement administrator agreed to by the Settling Parties. The Settlement Administrator

shall be paid entirely from the Settlement Amount.

25. "Settlement Amount" means the total amount of eleven and one-half

million dollars ($11,500,000) to be paid pursuant to Section IILE.1(b) of this Agreement.

26, o'Settlement Class" means: all Persons in the State of California who

obtained an MCA from AMI, executed a guaranty of an MCA in favor of AMI, or remitted or

allowed to be remitted any funds to AMI in connection with an MCA between ìly'ray 29,2004,
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and the date of preliminary approval of the Settlement, inclusive.

27. "Settlement Class Member" means a Person in the Settlement Class.

28. "Settlement Class Representatives" means JJ Management and

Rabinowitz.

29. "settlement Costs" means any attorneys'fees, costs or incentive awards

awarded by the Court under this Agreement, all costs of providing Class Notice, and all costs

incurred in administering the Settlement (including, among other things, Taxes (defined below),

all costs incurred in receiving and processing opt-outs and claims, communicating with Class

Members regarding claims or the Settlement, and issuing and mailing settlement payments).

30. "Settling Parties" means AMI and the Settlement Class Representatives,

on behalf of themselves and the Class.

31. "Specified Amount" means the amount designated as the Specified

Amount in a Merchant Agreement.

32. "Taxes" means (1) all federal, state, or local taxes of any kind on any

income earned on the Settlement Amount; and (2) the reasonable expenses and costs incurred by

Class Counsel and/or the Escrow Agent in connection with determining the amount of, and

paying, any taxes owed on interest accrued on the Settlement Amount (including, without

limitation, reasonable expenses of tax attorneys and accountants).

B. Capitalized terms used in this Agreement but not defined above shall have the

meaning ascribed to them in this Agreement, including the attached Exhibits.

III, TERMS OF SETTLEMENT

A. Conditional Certification Of Settlement Class. Solely for the purposes of

settlement, providing Class Notice and implementing this Agreement, the Settling Parties agree

to conditional cerlification of the Settlement Class, as defined above, which shall be certified for

settlement purposes only.

LA 51291460v9
-7-

Case 2:08-cv-03540-VBF-FFM   Document 253-1    Filed 12/04/10   Page 8 of 37   Page ID
 #:9066



B. Preliminary Approval And Class Notice.

1. Preliminary Approval: Promptly after the execution and delivery of this

Agreement by all parties, the Settlement Class Representatives will move the Court for entry of

the Preliminary Approval Order, which shall specifically include provisions that: (a)

preliminarily approve the Settlement reflected herein as fair, adequate and reasonable to the

Settlement Class, and within the reasonable range of possible final approval; (b) conditionally

certi$'the Settlement Class for settlement purposes only and appoint Class Counsel as counsel

for the Settlement Class for settlement purposes only; (c) approve the forms of Class Notice and

find that the notice program set forth herein constitutes the best notice practicable under the

circumstances, provides due and sufficient notice to the Settlement Class and fully satisfìes the

requirements of due process and Federal Rule of Civil Procedure 23; (d) direct that notice be

provided to the Settlement Class, in accordance with this Agreement, within thirly (30) days

following entry of the Preliminary Approval Order (the "Notice Deadline"); (e) establish a

procedure for Settlement Class Members to object to the Settlement or exclude themselves from

the Settlement Class, and set a date thirty (30) days after the Notice Deadline, after which no one

shall be allowed to object to the Settlement or exclude himself or herself from the Settlement

Class or seek to intervene in the Action (the "Opt Out and Objection Deadline"); (f) approve the

Claim Form and the claims process described herein; (g) pending final determination of whether

the Settlement should be approved, bar all Settlement Class Members, directly, on a

representative basis or in any other capacity from commencing or prosecuting against any of the

Released Parties any action, arbitration or proceeding in any court, arbitration forum or tribunal

asserting any of the Released Claims; (h) pending final determination of whether the Settlement

should be approved, stay all proceedings in the Action except those related to the effectuation of

the Settlement; and (i) schedule a hearing on final approval of the Settlement, which shall be

scheduled no earlier than forty-five (45) days after the Opt-Out and Objection Deadline.

2. class Notice: AMI shall provide class Notice in the forms approved by
-8-
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the Court, as detailed below, by the Notice Deadline.

(a) Mailed Notice: Within fifteen (15) days after entry of the

Preliminary Approval Order, AMI shall provide the Settlement Administrator with the names and

addresses of all Settlement Class Members. AMI shall obtain this information from the database

it uses for day-to-day servicing ofaccounts and shall not be required to restore back-up tapes or

otherwise attempt to obtain names or addresses from other sources. The names and addresses

shall be provided in a format reasonably requested by the Settlement Administrator, with the

information for Open Accounts and Closed Accounts provided separately. No later than the

Notice Deadline, the Settlement Administrator shall mail a notice substantially in the form

appended hereto as Exhibit B to all Open Accounts and all Closed Accounts for which it has

received names and addresses. Closed Accounts also shall be provided with a copy of the Claim

Form, Prior to mailing, the Settlement Administrator will conduct a national change-of-address

search and update its mailing list accordingly. No further skip-trace or re-mailing of returned

mail will be required.

(b) Publication Notice: The settlement Administrator shall cause a

summary notice of the Settlement, substantially in the form appended hereto as Exhibit C, to be

published once in each of the publications identified in Exhibit D. The Publication Notice shall

include, among other things, the address of the web site containing Internet Notice.

(c) Internet Notice: AMI shall establish an Internet web site (which

shall be distinct from and not linked to any websites used in AMI's business) on which it will

make available the Mailed Notice, the Claim Form, this Agreement, contact information for the

Settlement Administrator, contact information for Class Counsel, and any other materials the

parties agree in writing to include. The domain name for the website shall be

www.amisettlement.com. The settlement web site shall be made accessible by the public by the

earlier of the date the first Publication Notice is published and the date the first Mailed Notice is

mailed, and shall remain accessible until the Judgment becomes Final and the net Settlement
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Amount has been distributed to members of the Settlement Class.

C. Opt-OutRight/Termination

1. Settlement Class Members may opt out of the Settlement by sending a

written request to the Settlement Administrator at the address designated in the Class Notice by

the Opt-Out and Objection Deadline. Exclusion requests must: (i) be signed by the merchant and

each guarantor for each MCA as to which exclusion is requested; (ii) include the full name,

address and (if known) AMI account number(s) of the Person(s) requesting exclusion; and (iii)

include the following statement: "I/we request to be excluded from the settlement in Clark v.

AdvanceMe. Inc." No request for exclusion will be valid unless all of the information described

above is included, except for the AMI account number. For any person in the Settlement Class

who has or had more than one AMI account, the exclusion request must speci$ each AMI

account to be excluded. The Settlement Administrator will retain a copy of all requests for

exclusion and will, upon written request, provide copies of any such requests to counsel for the

Settling Parties. Class Counsel will keep any such opt-out information confidential and use it

only for purposes of determining whether a Person has properly opted out.

2. All Settlement Class Members who do not opt out in accordance with the

terms set forth herein will be bound by all determinations and judgments in the Action. If the

number of accounts in the Settlement Class that opt out exceeds the percentage set forth in a

separate agreement between the parties of the total number of accounts in the Settlement Class as

reflected by AMI's account records, then AMI in its sole discretion will have the right to

terminate the Settlement by giving written notice to Class Counsel within twenty-one (21) days

after the Opt-Out and Objection Deadline. In the event that the Settlement is terminated pursuant

to this provision or Section III.E.1(b) below, the parties will be returned to the status quo ante as

if no settlement had been negotiated or entered into; provided, however, that all costs of Class

Notice and all costs of administering the Settlement paid or incurred shall be paid out of the

Settlement Amount and shall not be recoupable from the Settlement Class Representatives or
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Class Counsel.

D. Objections To The Settlement

L Any Settlement Class Member who has not previously opted out in

accordance with the terms of this Agreement may appear at the Final Approval Hearing to object

to the proposed Settlement andlor to the application of Class Counsel for an award of attorneys'

fees and costs and/or the incentive awards.

2. In order to be heard at the hearing, the Settlement Class Member must

make any objection in writing and file it with the Court by the Opt-Out and Objection Deadline.

The objection must also be mailed to each of the following, postmarked not later than the last day

to file the objection: (i) Class Counsel - Marc M. Seltzer, Susman Godfrey, L,L.P., 1901 Avenue

of the Stars, Suite 950, Los Angeles, California90067; and (ii) counsel for AMI - Scott M.

Peatson, Stroock & Stroock &.LavanLLP,2029 Century Park East, 16th Floor, Los Angeles,

California 90067.

E. Settlement Consideration. In complete and final settlement of the Action, AMI

agrees to provide the following consideration. The Settlement is not conditioned upon the plan

of allocation for the settlement consideration, and any appellate proceedings relating solely to

such plan of allocation shall not delay the date on which the Judgment becomes Final.

1. Monetary Relief.

(a) Cancellation of Certain Accounts and Judgments. For all MCAs

obtained by Settlement Class Members that have been in Nonperforming Status for atIeast24

months as of the date of Preliminary Approval (the"24-Month Accounts"), AMI shall, on the

Effective Date, deem such MCAs fully satisfied and performed and take the same actions as to

such MCAs that would be required in the event of full performance, including terminating

collection efforts and releasing UCC-1 liens upon individual written request from holders of 24-

Month Accounts. In the event that AMI has obtained a judgment against the holder and/or

guarantor of any 24-Month Account, AMI shall file a satisfaction of such judgment within 90
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days after the Effective Date. AMI represents and warrants that the aggregate unremitted

Specified Amount on MCAs in Nonperforming Status for at least 24 months as of December 2,

2010 was approximately $ I 1 .9 million and that AMI held judgments relating to such accounts on

the same date in the aggregate amouRt of approximately $2.8 million.

(b) Cash Consideration: In full settlement of the Released Claims and

in consideration of the releases specified in Section III.J of this Agreement, AMI agrees to the

total Settlement Amount of eleven and one-half million dollars ($11,500,000) for the beneht of

the Settlement Class, AMI shall pay seven million dollars ($7,000,000) of the Settlement

Amount to the Escrow Agent within twenty (20) calendar days after the entry of the Preliminary

Approval Order by the Court in this Action. AMI further shall instruct its insurance carriers to

pay an additional four and one-half million dollars ($4,500,000) of the Settlement Amount to the

Esuow Agent within the time required by its agreement with such carriers with respect to the

Action. In the event that AMI's insurance carriers have not paid to the Escrow Agent the

$4,500,000 in insurance proceeds within sixty (60) days of entry of the Preliminary Approval

Order, then the Settlement Class Representatives may terminate the Settlement. The Settlement

Amount shall be used for the payment of Settlement Costs, payments to Settlement Class

Members and the Cy Pres Amounts. The Settlement Amount will be paid in full regardless of

the number of Claim Forms received. Settlement Costs shall be deducted from the Settlement

Amount prior to determining and paying any amounts to Settlement Class Members as set forth

below.

(1) Initial Charitable Contributions: Five hundred thousand

dollars ($500,000) of the Settlement Amount (the "Initial Cy Pres Amount") shall bp paid by the

Escrow Agent to a non-profit organization as cy pres relief for the benefit of Settlement Class

Members who do not receive direct settlement payments. Subject to court approval, the charity

that will receive the cy pres payments is the SCORE Foundation, a 501(c)(3) nonprofit

organization dedicated to educating entrepreneurs and helping small business start, grow and
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succeed nationwide. If for any reason after Preliminary Approval of the Settlement, any party or

the Court determines that the SCORE Foundation is no longer an appropriate recipient, or the

Court does not approve it as a recipient, the parties may designate one or more replacement

recipients of such money subject to court approval. The funds may not be used for advocacy

purposes and shall be used to assist small businesses in California. The AMI name may not be

used by the recipient(s) absent AMI's prior written approval. Recipients must agree in writing to

such terms and must promptly provide, upon request, information reasonably requested for

payment, including, without limitation, taxpayer identification information, The Initial Cy Pres

Amount shall be paid within ten (10) business days after the Effective Date.

(2) Claims Process. After deduction of Settlement Costs and

the Initial Cy Pres Amount, the remainder of the Settlement Amount shall be distributed to

Settlement Class Members on a pro rata basis using the following claims process. All

calculations and payments shall be made on a contract-by-contract basis, so that a Settlement

Class Member who obtained an MCA and the guarantor(s) of the same MCA will not receive

multiple payments based on the same MCA.

a. Open Accounts, Settlement Class Members with at

least one Open Account shall not be required to submit a Claim Form in order to receive

settlement payments. For each such Settlement Class Member, AMI shall determine from its

records the difference between the Purchase Price and the Specified Amount (the "Differential")

for each MCA obtained during the Class Period or with respect to which AMI received funds

during the Class Period, The "Nominal Claim Amount" for each Settlement Class Member shall

be equal to the sum of the Differentials on all such MCAs for such Settlement Class Member.

b. Closed Accounts. Settlement Class Members who

do not have an Open Account must submit a properly completed Claim Form in order to receive

a settlement payment. Claim Forms must be postmarked or received by the Settlement

Administrator by a date to be set in the Preliminary Approval Order. The Settlement
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Administrator shall maintain a call center with a toll-free telephone number for the purpose of

providing Claim Forms and information to Settlement Class Members during the claims process;

menu-driven recorded messages may be used in the Settlement Administrator's discretion

provided that live operators are available on request. In the event that it receives a Claim Form

that was not properly completed, the Settlement Administrator shall notifu the Settlement Class

Member by mail and allow the Settlement Class Member to submit a corrected Claim Form

within twenty-one (21) days of the mailing of such notice (the "Cure Period"). After the Cure

Period for all claims has expired, the Settlement Administrator shall provide AMI with a

summary of all claims it received in a format acceptable to AMI. AMI shall then determine from

its records the Nominal Claim Amount for each Closed Account. For Closed Accounts, the

Differential shall be equal to the difference between the Purchase Price and the amount of

receivables remitted or otherwise received by AMI for each MCA obtained during the Class

Period or with respect to which AMI received funds during the Class Period; provided, however,

that the Differential shall be zero for MCAs on which AMI received an amount equal to or less

than the Purchase Price for such MCA,

c. Pro Rata Calculation. Within sixty (60) days after

receiving the aforementioned summary of claims from the Settlement Administrator, AMI shall

provide the Settlement Administrator with a spreadsheet or other report acceptable to the

Settlement Administrator setting forth the Nominal Claim Amounts for all Settlement Class

Members who either have an Open Account or submitted a properly completed Claim Form.

The Settlement Administrator shall then calculate the amount available for distribution to

Settlement Class Members (the "Total Distribution Amount") by deducting from the Settlement

Amount (i) the Initial Cy Pres Amount, (ii) the attorneys' fees and costs approved by the Court

plus a proportionate share of accrued interest, (iii) the incentive awards approved by the Court,

(iv) Settlement Costs incurred to date, and (v) a reserve the Settlement Administrator, after

consultation with counsel for the Settling Parties, believes will be sufficient to pay for additional
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Settlement Costs (such as the costs of issuing and mailing checks, responding to inquiries from

Settlement Class Members, etc.) (the "Costs Reserve"). The Settlement Administrator's

compensation for work performed after this calculation shall be limited by contract to the Costs

Reserve amount except as otherwise provided below. The settlement pa¡rments for Settlement

Class Members on each account (i.e., the claims of account holders and guarantors with respect

to the same MCAs shall be combined) shall be equal to the Total Distribution Amount multiplied

by a fraction equal to the Nominal Claim Amount for the account divided by the sum of the

Nominal Claim Amounts for all accounts receiving payments. In the event that the foregoing

calculation yields a fractional number, the settlement payment shall be rounded down to the

nearest $0.01.

d. Minimum Payments and Recalculation. In order to

avoid unwarranted administrative costs and minimizethe number of uncashed settlement checks,

Settlement Class Members with a calculated settlement payment of less than $10.00 will not

receive any payment. Instead, after calculating individual settlement payments in accordance

with the foregoing paragraph, the Settlement Administrator shall determine the aggregate amount

of payments of less than $10,00 and redistribute that amount to Settlement Class Members with

payments of $ 10.00 or more on a pro rata basis. Adjusted settlement payments shall be rounded

down to the nearest $0.01.

e. Review Process. Before mailing payments to

Settlement Class Members, the Settlement Administrator shall provide Class Counsel and AMI's

counsel with a detailed declaration concerning the claims process, including all calculations in

native electronic form, so that counsel may confirm that the claims process was conducted in

accordance with this Agreement. AMI also shall provide Class Counsel with a declaration

concerning its calculation of Differentials and Nominal Claim Amounts. After receiving the

foregoing information, Class Counsel shall either notiS the Settlement Administrator and AMI's

counsel in writing that it approves the mailing of payments or informally attempt to resolve any
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concerns with AMI's counsel and the Settlement Administrator. In the event that Class Counsel

does not approve the mailing of payments within sixty (60) days after its receipt of the

declarations despite good-faith efforts to resolve any disputes informally, the parties may (but are

not required to) seek the Court's assistance in resolving any disputes by filing a Joint Statement

regarding the dispute and requesting the scheduling of a hearing.

(3) Payments. After receiving approval from Class Counsel or

an order from the Court, but no earlier than the Effective Date, the Settlement Administrator

shall mail payments to Settlement Class Members in the calculated amounts to the notice address

for Open Accounts or the address provided on the Claim Form for Closed Accounts. Prior to

mailing, the Settlement Administrator will conduct a national change-oÊaddress search and

update its mailing list accordingly. No further skip-trace or re-mailing of returned mail will be

required. In the event that multiple addresses for a single account are provided on Claim Forms,

the Settlement Administrator shall send a letter to each address on the Claim Form(s) advising

that multiple addresses and/or claims were submitted and requesting that the Settlement Class

Members submitting multiple claims andlor addresses provide mailing instructions signed by all

such Settlement Class Members within fifteen (15) days. In the event the Settlement

Administrator receives multiple claims and/or addresses for a single Closed Account and does

not receive mailing instructions signed by all Settlement Class Members who have submitted

such claims, the Settlement Administrator shall make a recommendation to Class Counsel as to

which address should be used for the payment based on the documents submitted by such

claimants. The claimants shall be notified of the recommendation and of their right to seek

review of the recommendation by the Cour1. Settlement checks shall be made payable jointly to

all Settlement Class Members with a claim on each account (i.e., to the merchant and all

guarantors). The checks shall be mailed with a letter or other notice approved by the parties

advising that the checks must be negotiated within 180 days. On the 190th day following

mailing of all settlement payments (or the next business day thereafter), the Settlement
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Administrator shall stop payment on all checks that have not been negotiated according to the

Settlement Administrator's bank. The aggregate amount of uncashed checks and any portion of

the Settlement Amount that was not distributed to Settlement Class Members due to rounding

down shall be used first to pay any Settlement Costs in excess of the Costs Reserve and to

replenish or supplement the Costs Reserve with any additional amount the Settlement

Administrator believes, after consulting with counsel for the Settling Parties, should be added to

the Costs Reserve to pay future Settlement Costs. After the Settlement Administrator completes

its work, the balance of these funds (including any unused portion of the Costs Reserve) shall be

paid to the non-profrf organizations identified above as an additional cy pres contribution in the

same shares as the Initial Cy Pres Amount.

(c) E,scrow,

(1) The Escrow Agent shall invest the Settlement Amount

deposited pursuant to Section nI.E.1(b) of this Agreement in instruments backed by the full faith

and credit of the United States Government or fully insured by the United States Government or

an agency thereof, or in an account fully insured by the United States Government, and shall

reinvest the proceeds of these instruments as they mature in similar instruments at their then-

current market rates. The Settlement Amount shall bear all risks related to investment of the

Settlement Cash Amount.

(2) The Escrow Agent shall not disburse any portion of the

Settlement Amount except as provided in this Agreement and with the written agreement of

Class Counsel and counsel for AMI (which may be provided by electronic mail) or by order of

the Court.

(3) Subject to further order or direction as may be made by the

Coutl, the Escrow Agent is authorized to execute such transactions on behalf of the Settlement

Class Members as are consistent with the terms of this Agreement.

(4) All funds held by the Escrow Agent shall be deemed and
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considered to be in custodia leeis of the Court, and shall remain subject to the jurisdiction of the

Court, until such time as such funds shall be distributed pursuant to this Agreement or further

order of the Court.

(d) Taxes.

(1) The Settling Parties and the Escrow Agent agree to treat the

Settlement Amount as being at all times a "qualified settlement fund" within the meaning of

Treas. Reg. $ 1.4688-1. In addition, Class Counsel or the Escrow Agent shall timely cause such

elections as necessary or advisable to carry out the provisions of this paragraph, including, if
necessary, the "relation-back election" (as defined in Treas. Reg. $ 1.4638-1(i)(2)) back to the

earliest permitted date. Such elections shall be made in compliance with the procedures and

requirements contained in $ 1,4688 of the Treasury regulations promulgated under Internal

Revenue Code of 1986, as amended (the "Code"). It shall be the responsibility of Class Counsel

or the Escrow Agent to timely and properly cause the preparation and delivery of the necessary

documentation for signature by all necessary parties, and thereafter to cause the appropriate filing

to occur.

(2) For the purpose of the Code and the Treasury regulations

thereunder, the Escrow Agent shall be designated as the "administrator" of the Settlement

Amount. The Escrow Agent shall timely and properly file all informational and other tax returns

necessary or advisable with respect to the Settlement Amount (including, without limitation, the

returns described in Treas. Reg. $ 1.4688-2(k)). Such retums (as well as the election described

in the previous paragraph) shall be consistent with this paragraph and in all events shall reflect

that all Taxes (including any estimated Taxes, interest or penalties) on the income earned by the

Settlement Amount shall be paid out of the Settlement Amount as provided in the following

paragraph.

(3) All: (i) Taxes (including any estimated Taxes, interest or

penalties) arising with respect to the income earned by the Settlement Amount, including any
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Taxes or tax detriments that may be imposed upon AMI with respect to any income earned by the

Settlement Amount for any period during which the Settlement Amount does not quali$' as a

"qualified settlement fund" for federal or state income tax purposes; and (ii) expenses and costs

incurred in connection with the operation and implementation of this Section III.E.1 (d)

(including, without limitation, expenses of tax attorneys and/or accountants and mailing and

distribution costs and expenses relating to filing (or failing to file) the returns described in this

Section III.E. 1(d) ("Tax Expenses"), shall be paid out of the Settlement Amount. In no event

shall AMI have any responsibility for or liability with respect to the Taxes or the Tax Expenses.

The Settlement Amount shall indemniff and hold AMI harmless for Taxes and Tax Expenses

(including, without limitation, Taxes payable by reason of any such indemnification). Further,

Taxes and Tax Expenses shall be treated as, and considered to be, a cost of administration of the

Settlement Amount and shall be timely paid by Class Counsel or the Escrow Agent out of the

Settlement Amount without further consent of AMI, or prior order from the Court, and the

Escrow Agent shall be obligated (notwithstanding anything herein to the contrary) to withhold

from distribution to the Settlement Class any funds necessary to pay such amount, including the

establishment of adequate reserves for any Taxes and Tax Expenses (as well as any amounts that

may be required to be withheld under Treas. Reg. $ 1.4688 2(l)(2)); AMI is not responsible

therefor nor shall it have any liability with respect thereto. The Settling Parties hereto agree to

cooperate with the Escrow Agent, each other, and their tax attorneys and accountants to the

extent reasonably necessary to carry out the provisions of this Section IILE.l(d).

(4) For the purpose of this Section IILE. 1(d), references to the

Settlement Amount shall include both the Settlement Amount and any earnings thereon.

2. Attorneys' Fees And Costs: Class Counsel may apply to the Court for an

award of attorneys' fees of no more than $4,000,000, plus costs and expenses incurred by Class

Counsel not to exceed $500,000, to be paid from the Settlement Amount. AMI agrees not to

oppose such an application provided that it does not request more than the foregoing amount.
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Class Counsel may apply for an second award of attorneys' fees, costs and expenses to be paid

from the Settlement Amount for additional work, costs and expenses associated with settlement

administration without further notice to the Settlement Class, subject to approval by the Court.

AMI shall have no obligation to pay any attorneys' fees or costs to Class Counsel except from the

Settlement Amount. The amount of attorneys' fees and costs awarded by the Court, plus a

proportionate share of any interest accrued on the Settlement Amount, shall be paid to Class

Counsel from the Settlement Amount within ten (10) business days after the Effective Date. The

Settlement is not conditioned upon the Court's approval of the fees or costs sought by Class

Counsel, and any appellate proceedings relating solely to the award of attorneys' fees and costs

andlor incentive awards shall not delay the date on which the Judgment becomes Final.

3. Incentive Awards: Class Counsel may apply to the Court for incentive

awards of $15,000 to be paid to each of the Settlement Class Representatives andlor Clark from

the Settlement Amount. AMI agrees not to oppose such an application provided that it does not

request more than the foregoing amounts. AMI shall have no obligation to pay any incentive

awards except from the Settlement Amount. The amount of the incentive awards awarded by the

Court shall be paid from the Settlement Amount within ten (10) business days after the Effective

Date. The Settlement is not conditioned upon the Court's approval of the incentive awards

sought by Class Counsel, and any appellate proceedings relating solely to the incentive awards

and/or the award of attorneys' fees and costs shall not delay the date on which the Judgment

becomes Final.

F. Termination: In the event that the Settlement is not approved, or is terminated,

canceled, or fails to become effective for any reason, the remaining Settlement Amount

(including accrued interest), less expenses and Taxes incurred or due and owing and payable

from the Settlement Amount in accordance with this Agreement shall be refunded to AMI as

provided in Section III.O.2 below. In no circumstances shall any costs or expenses paid or

incurred in connection with Class Notice or administering the Settlement, including but not
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limited to any Taxes, be recoupable from the Settlement Class Representatives or Class Counsel.

G. Modif,rcation of Merchant Agreements: V/ithin sixty (60) days after the Effective

Date, AMI shall modiff its Merchant Agreements to include a statemen|that a merchant's going

out of business does not, in and of itself, constitute a breach of the Merchant Contractual

Covenants. The modification is set forth in the last sentence of Section 2.1 of Exhibit G. The

Settlement does not prevent AMI from later modi$ring its Merchant Agreements in a manner

AMI reasonably believes is required to comply with applicable law or to reflect a future change

in its business practices, or to further improve the agreement consistent with the spirit of this

paragraph. The Settlement Class Representatives acknowledge and agree, on behalf of all

Settlement Class Members, that merchants who go out of business in the ordinary course without

previously breaching the revised Merchant Agreement have no obligation to deliver the

unremitted portion of the Specified Amount.

H. Additional AMI Commitments: AMI agrees to implement (or keep in place, to

the extent they previously were implemented) measures designed to ensure that its collections

personnel do not request payments from merchants who went out of business in the ordinary

course and had not previously breached their Merchant Agreement. These measures shall

include: (1) issuing a written policy statement to all collections personnel highlighting the

foregoing change to AMI's Merchant Agreements and prohibiting attempts to collect payments

from merchants who went out of business in the ordinary course without previously breaching

their Merchant Agreement (2) conducting compliance training at least annually for collections

personnel; and (3) conducting compliance training for new collections hires before they begin

work. To the extent these commitments were not previously implemented, AMI will implement

them no later than sixty (60) days after the Effective Date.

I. Final Approval: Following the provision of Class Notice and expiration of the

Opt-Out and Objection Period, the Settlement Class Representatives shall promptly request that

the Court enter the Final Approval Order, which shall specifically include provisions that: (a)
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finally approve the Settlement as fair, reasonable and adequate to the Settlement Class; (b) find

that the Class Notice as given was the best notice practicable under the circumstances, is due and

sufficient notice to the Settlement Class and fully satisfies the requirements of due process and

Federal Rule of Civil Procedure23; (c) approve the plan of distribution of the Settlement

Amount and interest accrued thereon; (d) finally certiô/ the Settlement Class; (e) confirm that

AMI, the Settlement Class Representatives and the Settlement Class Members (except those who

have timely and validly requested exclusion from the Settlement Class) have released all

Released Claims or Released Counterclaims (as applicable) and are permanently barred and

enjoined from asserting, commencing, prosecuting or continuing any of the Released Claims or

Released Counterclaims (as applicable) against the Released Parties; and (f) dismiss the Action

with prejudice, without costs to any parfy, except as provided in the Agreement, and subject to

the Courl's retaining continuing jurisdiction over the parties and the Settlement Amount for the

purpose of enforcement of the terms of the Agreement. The Final Approval Order and Judgment

shall not address any award of attorneys'fees and costs or incentive awards, which shall be

addressed in the Fee Order.

J. Releases

1. Upon the Effective Date, the Settlement Class Representatives and the

Settlement Class, on behalf of themselves and their respective heirs, executors, administrators,

representatives, agents, attorneys, partners, successors, predecessors-in-interest and assigns, shall

be deemed to have, and by operation of the Judgment shall have, fully released and forever

discharged AMI and each and all of its present, former and future direct and indirect parent

companies, afftliates, subsidiaries, agents, successors, predecessors-in-interest, or any financial

institutions, corporations, trusts, or other entities that may hold or have held any interest

(including, without limitation, any security interest) in any account or any receivables relating to

any account, or any receivables or group ofreceivables, or any interest inthe operation or

ownership of AMI, and all of the aforementioneds' respective officers, directors, employees,
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attorneys, shareholders, agents, vendors and assigns, from any and all rights, duties, obligations,

claims, actions, causes of action or liabilities, whether arising under local, state or federal law

(including, without limitation, under any state consumer-protection or unfair and deceptive

practices acts), whether by constitution, statute, contract, common law or equity, whether known

or unknown, suspected or unsuspected, asserted or unassefted, foreseen or unforeseen, actual or

contingent, liquidated or unliquidated, as of the Effective Date, including, without limitation: (1)

that arise out of or relate in any way to any or all of the claims, causes of action, acts, omissions,

facts, matters, transactions or occurrences that were or could have been directly or indirectly

alleged, asserted, described, set forth or referred to in the Action; or (2) that arise out of or relate

in any way to the administration of the Settlement. This release does not extend to claims that

are completely unrelated to those alleged in the Action, such as claims that AMI did not credit to

an account remittances that it actually received.

2. Without limiting the foregoing, the Released Claims specifically extend to

claims that the Settlement Class Representatives and the Settlement Class Members do not know

or suspect to exist in their favor at the time that the Settlement, and the releases contained

therein, becomes effective. This paragraph constitutes a waiver of, without limitation as to any

other applicable law, solely with respect to the Released Claims, of any of the rights and benefits

of section 1542 of fhe California Civil Code, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS V/HICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, V/HICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

3. The Settlement Class Representatives understand and acknowledge, and

each member of the Settlement Class shall be deemed to understand and acknowledge, the

significance of these waivers of California Civil Code section 1542 and any other applicable law

relating to limitations on releases. In connection with such waiver and relinquishment, the

Settlement Class Representatives acknowledge, and all members of the Settlement Class shall be
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deemed to acknowledge, that they are aware that they may hereafter discover facts in addition to,

or different ftom, those facts which they now know or believe to be true with respect to the

subject matter of the Settlement, but that it is their intention to release fully, finally and forever

all Released Claims, and in furtherance of such intention, the release of the Released Claims will

be and remain in effect notwithstanding the discovery or existence of any such additional or

different facts.

4. Upon the Effective Date, AMI, on behalf of itself and each and all of its

present, former and future direct and indirect parent companies, affiliates, subsidiaries, agents,

successors, predecessors-in-interest, and/or any financial institutions, corporations, trusts, or

other entities that may hold or have held any interest (including without limitation any security

interest) in any account or any receivables relating to any account, or any receivables or group of

receivables, or any interest in the operation or ownership of AMI, and all of the aforementioneds'

respective officers, directors, employees, attorneys, shareholders, agents, vendors and assigns,

shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and forever

released, relinquished, and discharged the Counterclaim Defendants, and each and all of their

present, former and future direct and indirect parent companies, affiliates, subsidiaries, agents,

successors, predecessors-in-interest, and all ofthe aforementioneds'respective officers, directors,

employees, attorneys, shareholders, agents, vendors and assigns, from any and all rights, duties,

obligations, claims, actions, causes of action or liabilities, whether arising under local, state or

federal law, whether by constitution, statute, contract, common law or equity, whether known or

unknown, suspected or unsuspected, asserted or unasserted, foreseen or unforeseen, actual or

contingent, liquidated or unliquidated, as of the date of Final Judgment in the Action, without

limitation: (1) that arise out of or relate in any way to any or all of the claims, causes of action,

acts, omissions, facts, matters, transactions or occurrences that were or could have been directly

or indirectly alleged, asserted, described, set forth or refened to in the Action; or (2) that arise out

of or relate in any way to the administration of the Settlement. The foregoing release is expressly
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conditioned upon each Counterclaim Defendant participating in the Settlement; there shall be no

release of any Released Counterclaims or dismissal of the counterclaims in the Action as to any

Counterclaim Defendant who opts out of the Settlement. In the event of any such opt out, the

Final Approval Order shall be modified accordingly.

5. Without limiting the foregoing, the Released Counterclaims specifically

extend to claims that AMI does not know or suspect to exist in its favor at the time that the

Settlement, and the releases contained therein, becomes effective. This paragraph constitutes a

waiver of, without limitation as to any other applicable law, solely with respect to the Released

Claims, of any of the rights and benefits of section 1542 of the California Civil Code, which

provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

6. AMI, on behalf of itself and the other releasors of the Counterclaim

Defendants, understands and acknowledges the significance of these waivers of California Civil

Code section 1542 and/or of any other applicable law relating to limitations on releases. In

connection with such waiver and relinquishment, AMI acknowledges that it is aware that it may

hereafter discover facts in addition to, or different from, those facts which it now knows or

believes to be true with respect to the subject matter of the Settlement, but that it is its intention

to release fully, finally and forever all Released Counterclaims, and in fufiherance of such

intention, the release of the Released Counterclaims will be and remain in effect notwithstanding

the discovery or existence ofany such additional or different facts.

K. Public Statements: Neither the Settling Parties nor their counsel may issue press

releases regarding the Settlement. In the event that any public statement is requested from a third

pafiy, the only statements that may be made are as follows: By AMI: "This was a vigorously

contested, protracted and costly litigation. It has been resolved on terms mutually agreeable to
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the parties and the settlement agreement prohibits further comment." By the Settlement Class

Representatives or Class Counsel: "This was a vigorously contested litigation, It has been

resolved on terms mutually agreeable to the parties. The Settlement Class Representatives and

Class Counsel believe the settlement is in the best interests of the class." This paragraph shall

not prohibit Class Counsel from communicating with any Settlement Class Member regarding

the Action or the Settlement, nor shall it prohibit AMI from communicating with its

stakeholders, business partners, regulators and advisors, including without limitation lenders,

attorneys, accountants, investors, insurers and sales partners, regarding the Action or the

Settlement; provided, however, that any Person engaging in such communications must comply

with all confidentiality agreements and any Protective order in the Action.

L. Stay and Bar of Other Proceedingq: All proceedings in the Action will be stayed

following preliminary approval of the Settlement, except as may be necessary to implement the

Settlement or comply with the terms of the Settlement. Pending determination of whether the

Settlement should be granted final approval, the Settling Parties agree not to pursue in the Action

any claims or defenses otherwise available to them in the Action, and no Settlement Class

Member, either directly, on a representative basis or in any other capacity, will commence or

prosecute against any ofthe Released Persons any action or proceeding asserting any ofthe

Released Claims, and AMI will not commence or prosecute against any of the Released Persons

any action or proceeding asserting any of the Released Counterclaims, The Settling Parties agree

that, if this Settlement does not become Final, the period of time between March 79,2010 and

the date the Settlement is cancelled or terminated shall not be counted for purposes of any

defense based on passage of time.

M. Confidentiality: It is agreed that, within thirry (30) days after the Effective Date,

the originals and all copies of all confìdential or highly confidential documents and/or

information subject to all confidentiality agreements and any protective orders in the Action shall

be returned to the producing parly or destroyed, Nothing in the Agreement shall require attorney
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work product or pleading files to be returned or destroyed.

N. Notices: Any notice sent in connection with this Agreement shall be transmitted

by e-mail and Federal Express or an equivalent overnight delivery service as follows:

To Plaintiff and Class Counsel:
Marc M. Seltzer, Esq.
Susman Godfrey L.L.P.
1901 Avenue of the Stars, Suite 950
Los Angeles, CA 90067-6029
ms eltzer @sus man go dfrey. c om

To AMI:
Scott M, Pearson, Esq.
Stroock & Stroqck &,LavanLLP
2029 Century Park East, 16th Floor
Los Angeles, CA 90067-3086
spearson@stroock.com

O. General Matters

i. No Admission of Liabilit)¡: It is expressly declared that AMI and each of

the Counterclaim Defendants denies any wrongdoing and any liability whatsoever in the Action

and is settling solely to avoid the cost and inconvenience of litigation.

2. Settlement Conditioned Upon Approval: The Settlement reflected by this

Agreement is expressly conditioned on obtaining the Preliminary Approval Order and Final

Approval Order without material modification by the Court. In the event of failure to obtain any

of the required provisions of such orders, including, without limitation, the denial of any motion

seeking preliminary or final approval, this Agreement, except for Sections III.E.1(c), III.F, and

this paragraph, will become null and void and all parties will return, without prejudice, to the

status quo ante as of the date of this Agreement as if this Agreement had not been entered into,

In such event, cerlification of the Settlement Class will be void, no doctrine of waiver, estoppel

or preclusion shall be asserted in any litigated certification proceedings in the Action, and this

Agreement and its existence shall be inadmissible to establish any fact relevant to class
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certification or any alleged liability of AMI for the matters alleged in the Action or for any other

purpose. In the event the Agreement shall terminate, be canceled, or not become effective for

any reason, within f,rve (5) business days after written notification of such event is sent by

counsel for AMI or Class Counsel to the Escrow Agent, subject to the terms of Sections III.E.1(c)

and IILF of this Agreement, the Escrow Agent shall refund to AMI the balance of the Settlement

Amount and all interest accrued thereon. At the request of counsel for AMI, the Escrow Agent

or its designee shall apply for any tax refund owed on the Settlement Amount and pay the

proceeds, after deduction of any fees or expenses incurred in connection with such application(s)

for refund, to AML If the Effective Date does not occur, or if the Agreement is terminated

pursuant to its terms, neither the Settlement Class Representatives nor Class Counsel shall have

any obligation to repay any amounts actually and properly disbursed to pay for costs of Class

Notice or administration of the Settlement. In addition, any expenses already incuned and

properly charged to the Settlement Amount at the time of such termination or cancellation, but

which have not been paid, shall be paid by the Escrow Agent in accordance with the terms of the

Agreement prior to the balance being refunded in accordance with Section III.F and this

paragraph.

3. Effect of Settlement: Neither the Settlement, nor any act. performed or

document executed pursuant to or in furtherance of the Settlement: (i) is or may be deemed to be

or may be used as an admission of, or evidence of, the validity of any Released Claim, or of any

wrongdoing or liability of the Released Parties; (ii) is or may be deemed to be or may be used as

an admission of, or evidence of, any fault or omission of the Released Parties in any civil,

criminal or administrative proceeding in any court, administrative agency or other tribunal; or

(iii) is or may be deemed to be a waiver of AMI's right to seek to enforce any arbitration

provision in other cases or against Settlement Class Members who opt out of the Settlement. The

Released Parties may file the Agreement and/or the Judgment in any action or proceeding that

may be brought against them in order to support a defense or counterclaim based on principles of
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res judicata, collateral estoppel, release, good faith settlement, judgment bar or reduction or any

other theory of claim preclusion or issue preclusion or similar defense or counterclaim.

4. Evidentiary Preclusion: In the event that the Settlement is not approved as

presented, or AMI terminates the Settlement as permitted herein, the parties agree that neither the

terms of this Agreement nor any publicly disseminated information regarding the Settlement,

including, without limitation, the Mailed, Publication or Internet Notice, court filings, orders or

public statements, may be used as evidence for any purpose whatsoever. In addition, neither the

fact of, nor any documents relating to, AMI's termination of the Settlement, any failure of the

Courl to approve the Settlement or any objections or interventions may be used as evidence for

any purpose whatsoever.

5. Parties Authorized to Enter into Settlement Agreement: The individuals

executing this Agreement on behalf of a party represent and warrant that he, she, or it is fully

authorized to execute this Agreement on such party's behalf and to carry out the obligations

provided for therein. Each Person executing the this Agreement on behalf of a party covenants,

warrants and represents that he or she is and has been fully authorized to do so by such party.

Each party represents and warrants that he, she, or it intends to be bound fully by the terms of this

Agreement.

6. Execution: The parties and their counsel may execute this Agreement in

counterparts. Each counterpart shall be deemed to be an original, and execution of counterparts

shall have the same force and effect as if all parlies had signed the same instrument,

7. Best Efforts: The parties agree to cooperate in preparing and reviewing

the documents and performing all other acts contemplated herein in a timely manner. Class

Counsel and AMI consider the Settlement described herein to be fair, reasonable and adequate

will use their best efforls to seek approval of the Settlement by the Court and respond to any

objectors, intervenors or other persons or entities seeking to preclude entry of the Final

Judgment, and, if the Settlement is granted final approval, to effectuate its terms.

LA 5t291460v9 
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Notwithstanding the foregoing, AMI shall have no obligation to join in any motions for

preliminary or final approval.

8. Time Periods: The time periods and dates described in this Agreement

with respect to the giving of Class Notice and hearings will be subject to Court approval and

modification by the Court with the consent of the parties.

9. Governine Law: The Agreement is governed by the laws of the State of

California without reference to choice of law principles.

10. No Construction Against Drafter: The Agreement is deemed to have been

drafted by all parties, and any rule that a document shall be interpreted against the drafter will not

apply to this Agreement.

11. Agreement Binding on Successors in Interest: This Agreement is binding

on and shall inure to the benefit of the respective heirs, successors, and assigns of the parties.

12. Entire Agreement: This Agreement contains the entire agreement between

the parties and supersedes all prior understandings, agreements, or writings regarding the subject

matter of this Agreement. This Agreement may be amended or modihed only by a written

instrument signed by all parties or their successors in interest or their duly authorized

representatives.

P. Miscellaneous Provisions

1. Each and every exhibit to this Agreement is incorporated herein by this

reference as though fully set forth herein.

2. The provisions of the Agreement may be waived only in a writing

executed by the waiving party. The waiver by one party of any breach of this Agreement by any

other party shall not be deemed a waiver, by that party or by atry other party, of any other prior or

subsequent breach of this Agreement.

3. Each party to this Agreement warrants that he, she or it is acting upon his,

her or its independent judgment and upon the advice of his, her or its own counsel and not in

LA5r29t460v9 
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relianoe upon any warranty or representation, exftress or implied, of any n¿turc or kind by any

other party, othertban the warranties and representations expressly made in this Agreement.

4. 'Ihis Agreeme.nt has been carefrrlly read by each olthe putics, or their

responsible off.cers thereo[ and its contents are known and r¡nderstood by each of the parties,

This Agreement is signed freely by each party exeouting it.

5. No party to this Agreement has heretofore assigned transferred or granted,

or purported to assign, tansfer or grant any of the claims, demands, or cause or causes of action

disposed of by this Agreement.

6. Inthe event any one or more of the provisions contained in this Agreement

shall for any re¿u¡on be held by a court of competent jurisdiction to be invalitl, illegal or

unenforceable in any respect, such invalid, illegal or unenfurceable prCIvisíon shall be ineffectivc

but shall not in anyway invalidate or othsr$'ise affeot any other provision,

7. The Court shall retain jurisdiction with respect to implementation and

enfotcement ofthe tcrm$ ofthis Agreement, and all parties submitto ttrc jffiisdiction of the Cor¡rt

for pu¡poses of implementing and enf'orcing the Settlement embodied in this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreernent to be executed:

Dated: Dece*u"ra,2619 JJ MAN

By:

Dated: December , 2010 MICHAËL RABINOIWTTZ D/B/A
GO ODFEIIO1V AUTOMOTIVË

ILs:

By:

LA 51291460v9
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Þs*€d: &ceemb¡s 'Êå rotg

Dng$d; üeçerïïþer -*, 2û1CI

ÂFSRÛ.\IEÞÁS ?O F*RK[ ANÐ CûNTENT':

Daæd: &cembEr *,2010

Datçd: Deøntær *,2010

AT}FROVËÞ AS TO FTRh4:

Ðsted: Þecenrbff *,2$lt

AÞVANCEMS, trNC"

By:
C¡wt $. G$dtæsr

Inc: ChlefËxeeåüivstf.Seer

SUSMAN CODFREY L.L.P

Fy;
þ{sc Àd" $*[tser
Attoeney fsr Fteis{iffs

ÅNA.T LEVY & ÅS&SCIATE$, Fc.

Fy:
Anal Levy
Atte*æy {h¡¡ F{air¡ti&

ST&û,GCK e STRI)0CK & LAVAN t"L.F

By

$c tt M, Peassû*
Àt¿omey fa¡ Bcfted*r* snd
CelnærsX&in$rt .Advañeclidc, fr$.
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Dated: December5 ,2010

APPROVED AS TO FORM

Dated: December ,2010

Dated: December ,2A10

APPROVED AS TO FORM:

Dated: December 3 ,2olo

Its: Chief Exccutive Ofñcer

SUSMAN CODFREY L.L.P

By:
Marc M. Seltzer
Attorney for Plaintiffs

ANAT LEVY & ASSOCIATES, P.C.

By:
Anat Levy
Attorney for Plaintiffs

AND CONTENT:

Attorne,y for Defenda¡t and
Counterclaimant AdvanceMe, lnc.

l--A 5129t4ó0v9
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Þatedr December_,2û10 ADVANCEME,INC,

By:

Glenn S. Goldma¡
Its; Chief Executivc Of,fïccr

Á.PPROVED.4,S TO FORMAND CONTENT;

Dared: Dçcember 3_ .2010 susMAN GOÞFREY L.L.p

By:

Marc M. Seltzei
Attorney for Plaintiffs

Ðated: December-_,2010 ANAT IEVY E ASSOCI./ITE$, P.c,

By:
AnatLevy
Attorney for Pl¿intiffls

APPROV.HD -4.S TO FORM:

Dated: December-..-,2010 STRoocK & STROOCK & LAVi{N L[p

By:

Scott M. Pearson
Attorney for Ðefcndant and
Counterclaimant AdvAnceMe, InC,

PAGE 8T/ØL
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Dated: December , ?010

AFTROVED AS TO FORM AND CON]'ËNT:

Dated: lJeserube-r 

-, 
20i Û

Glenn $. toldrnan
Chief Ëxecutivs CIfü,cer

AÛVA

By:

ïts:

NCËMË,INC"

Dateti: December -Lzato

ÂPT'RÛVEI} Á.S TO TTORM:

Dated: December 
--, 

2010

SUSMAN CÛDTRTY i..L.P

By:
M¿tro M. Seltuer

Attorney fur Plaintiffs

.A.NAT LËY ASSOCIA p.c.

S'ilTOOCK & STROOCK & LAVAN LLI

By:
Scott M. Pearscn
.*tonrey for Defendant and

Counterclaimant AdvanceMe, hrc.

By:

Attorncy lor Plai ntiffs

l.Å 5 l39l ,|ótv9
-J J.-
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EXHIBITS

A.
B.
C.
D.
E.
F.
G.

Preliminary Approval Order
Mailed Notice
Publication Notice
Publication Schedule
Final Approval Order
Claim Form
Revision to Merchant Agreement
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LINITED STATES DISTRICT COURT

CENTRAL DISTRICT OF' CALIFORNIIA

WESTERN DIVISION

RICHARD B. CLARK, fldlbla )
AUSTIN'S BARBEQUE & TAVERN; )
JJ MANAGMENT CO., INC.; and )
MICHAEL RABINOWITZ, dlbla )
GOODF'ELLOW AUTOMOTIVE, )
Individually and On Behalf of All Others )

Case No. CV-08-3540 VBF (FFMx)

CLASS ACTIONI

ÍPROPOSEDì ORDER
PRELIMINARILY APPROVTNG
CLASS ACTION SETTLEMEI\T
ANID CONDITIONALLY
CERTIFYING SETTLEMENT
CLASS AND APPOINTING CLASS
COUNSEL

Similarly Situated

Plaintiff,

VS.

ADVANCEME, INC., dlbla SIIPPLY
SERVICES,

Defendant.

AND RELATED COLINITERCLAIMS.

)
)
)
)

LA 51325505v3
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WHEREAS, plaintifß JJ Management, Inc. and Michael Rabinowitz dlbla

Goodfellow Automotive (together, the "Settlement Class Representatives") and

defendant AdvanceMe, Inc. ("AMI"), have agreed, subject to Court approval

following notice to the proposed Settlement Class (as described in Paragraph 5

below) and a hearing, to settle this action upon the terms and conditions set forth in

the Settlement Agreement lodged with this Court; and

WHEREAS, for purposes of this Order, capitalized terms shall have the

meaning ascribed to them in the Settlement Agreement.

NOW, TFDREFORE, based upon this Court's review of the Settlement

Agreement and all of the files, records, and proceedings herein, and it appearing to

the Court, upon preliminary examination, that the Settlement Agreement and

settlemenf appear fair, reasonable, and adequate, and within the range of possible

approval, and that a hearing should and will be held after notice to the Settlement

Class (as described in Paragraph 5 below) to confirm that the Settlement Agreement

and settlement are fair, reasonable and adequate and to determine whether the

settlement should be approved and final judgment entered in this action based upon

the Settlement Agreement;

IT IS HEREBY ORDERED THAT:

1. Preliminary Approval of Proposed Settlement. The Settlement

Agreement, including all exhibits thereto, is preliminarily approved as fair,

reasonable and adequate and within the range of possible approval. The Court finds

that: (a) the Settlement Agreement resulted from extensive arm's length negotiations;

and (b) the Settlement Agreement is sufficient to warrant notice thereof to Settlement

Class Members and a full hearing on the approval of the Settlement.

2. Class Certification for Settlement Purposes. Pursuant to Federal Rule

of Civil Procedure 23(c), the Court conditionally certifies, for settlement purposes

only, the following Settlement Class:

LA 5 I 325505v3
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All Persons in the State of California who obtained a Merchant Cash

Advance ("MCA") from AdvanceMe, Inc. ("AMI"), executed a

guaranty of an MCA in favor of AMI, or remitted or allowed to be

remitted any funds to AMI in connection with an MCA between May

29,2004, and fthe date of preliminary approval of the Settlement],

inclusive.

In connection with this conditional certification, the Court makes the following

preliminary findings:

(a) The members of the Settlement Class appear to be so numerous

that joinder of all members is impracticable;

(b) There appear to be questions of law or fact common to the

Settlement Class for purposes of determining whether this settlement should be

approved;

(c) The claims of the Settlement Class Representatives appear to be

typical of the claims being resolved through the proposed settlement;

(d) The Settlement Class Representatives appear to be capable of
fairly and adequately protecting the interests of the Settlement Class Members in

connection with the proposed settlement;

(e) For purposes of determining whether the settlement is fair,

reasonable and adequate, common questions of law and fact appear to predominate

over questions affecting only individual Settlement Class Members. Accordingly,

the Settlement Class appears to be sufficiently cohesive to warrant settlement by

representation;

(Ð For purposes of settlement, certification of the Settlement Class

appears to be superior to other available methods for the fair and efficient settlement

of the claims of the Settlement Class Members.

The Settlement Class Representatives are designated as class representatives

for the Settlement Class.

LA 5 I 325505v3
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3. Class Counsel. The Court appoints Marc M. Seltzer, Drew D. Hansen,

Arun S. Subramanian and Jordan Connors of Susman Godfrey L.L.P. and Anat Levy

of Anat Levy & Associates, P.C. as counsel for the Settlement Class. The Courl

finds that counsel is competent and capable of exercising all responsibilities as Class

Counsel.

4. Settlement Hearing. A final approval hearing (the "settlement

Hearing") shall be held before the Honorable Valerie Baker Fairbank, United States

District Judge, in Courtroom 9 of the United States District Court for the Central

District of California,3I2 North Spring Street, Los Angeles, California 90012, on

at , as set forth in the notice to

the Settlement Class (described in Paragraph 5 below), to determine whether the

Settlement Agreement is fair, reasonable and adequate and should be approved.

Papers in support of final approval of the Settlement Agreement and Class Counsel's

application for an award of attorneys' fees and costS and incentive awards for the

Settlement Class Representatives and plaintiff Richard B, Clark (the "Fee

Application") shall be filed with the Court according to the schedule set forth in

Paragraph 9 below. The Settlement Hearing may be postponed, adjourned, or

continued by order of the Courl without further notice to the Settlement Class. After

the Settlement Hearing, the Court may enter a settlement order and final judgment in

accordance with the Settlement Agreement that will adjudicate the rights of the

Settlement Class Members with respect to the claims being settled.

5. Class Notice. Class Notice shall be provided by AMI andlor a third-

party settlement administrator selected by the Settling Parties (the "settlement

Administrator") within sixty (60) days following entry of this Order (the "Notice

Deadline").

(a) Mailed Notice. Within fifteen (15) days after entry of this Order,

AMI shall provide the Settlement Administrator with the names and addresses of all

Settlement Class Members contained in the database it uses for day-to-day servicing

LA 5 I 325505v3
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of accounts. AMI shall not be required to restore back-up tapes or otherwise attempt

to obtain names or addresses from other sources. The names and addresses shall be

provided in a format reasonably requested by the Settlement Administrator, with the

information for Open Accounts and Closed Accounts provided separately. No later

than the Notice Deadline, the Settlement Administrator shall mail a notice

substantially in the form appended as Exhibit B to the Settlement Agreement to all

Open Accounts and all Closed Accounts for which it has received names and

addresses. Closed Accounts also shall be provided with a copy of the Claim Form.

Prior to mailing, the Settlement Administrator will conduct a national change-oÊ

address search and update its mailing list accordingly. No further skip-trace or re-

mailing of returned mail will be required.

(b) Publication Notice. The Settlement Administrator shall cause a

summary notice of the Settlement, substantially in the form appended as Exhibit C to

the Settlement Agreement, to be published once in each of the publications identified

in Exhibit D to the Settlement Agreement. The Publication Notice shall include,

among other things, the address of the web site containing Internet Notice,

(.) Internet Notice. AMI shall establish an Internet web site (which

shall be distinct from and not linked to any websites used in AMI's business) on

which it will make available the Mailed Notice, the Claim Form, the Settlement

Agreement, contact information for the Settlement Administralor, contact

information for Class Counsel, and any other materials the parties agree in writing to

include, The domain name for the website shall be www.amisettlement.com. The

settlement web site shall be made accessible by the public by the earlier of the date

the first Publication Notice is published and the date the fîrst Mailed Notice is

mailed, and shall remain accessible until the Settlement becomes Final and the net

Settlement Amount has been distributed to members of the Settlement Class.

6. FÍndings Concerning Class Notice. The Court finds that the foregoing

form of class notice and the manner of its dissemination is the best practicable notice

LA 5 1325505v3
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under the circumstances and is reasonably calculated, under all the circumstances, to

apprise Settlement Class Members of the pendency of this action and their right to

object to or exclude themselves from the Settlement Class. The Court further fînds

that the class notice program is reasonable, that it constitutes due, adequate and

sufficient notice to all persons entitled to receive notice and that it meets the

requirements of due process and Federal Rule of Civil Procedure 23.

7. Exclusion from Settlement Class. Each Settlement Class Member

who wishes to be excluded from the Settlement Class and follows the procedures set

fofth in this Paragraph shall be excluded. Any potential member of the Settlement

Class must mail a written request for exclusion, in the form and to the address

specified in the Class Notice. All such written requests must be postmarked by

. All persons who properly make requests for

exclusion from the Settlement Class shall not be Settlement Class Members and shall

have no rights with respect to the settlement, should it be approved.

8. Objections and Appearances.

(a) Written Objections. Any potential member of the Settlement

Class who has not timely submitted a written request for exclusion from the

Settlement Class, and thus is a Settlement Class Member, may object to the fairness,

reasonableness or adequacy of the settlement or the Fee Application. Settlement

Class Members may do so either on their own or through counsel hired at their own

expense, Any Settlement Class Member who wishes to object to the settlement or

the Fee Application must, on or before file a written

objection with the Court and serve copies on: (i) Class Counsel - Marc M. Seltzer,

susman Godfrey, L.L.P., 1901 Avenue of the stars, suite 950, Los Angeles,

California 90067; and (ii) counsel for AMI - Scott M. Pearson, Stroock & Stroock &
Lavan LLP, 2029 Century Park East, 16th Floor, Los Angeles, California 90067.

Any objection that is not timely filed and served shall be forever barred.

LA 5 I 325505v3
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(b) Appearance at Settlement Hearing. Ary Settlement Class

Member who timely files and serves a written objection may also appear af the

Settlement Hearing, either in person or through counsel hired at the Settlement Class

Member's expense, to object to the fairness, reasonableness or adequacy of the

settlement or the Fee Application. Settlement Class Members or their counsel

intending to appear at the Settlement Hearing must file with the Court and serve on

Class Counsel and AMI's counsel at the addresses listed above, no later than

, a notice of intention to appear setting forth: (i) the name

and address of the Settlement Class Member (and, if applicable, the name, address

and telephone number of the Settlement Class Member's attorney); and (ii) the

objection, including any papers in support thereof. Any Settlement Class Member

who does not timely file and serve a written objection and the notice of intention to

appear by shall not be permitted to object or appear

at the Settlement Hearing and shall be bound by all proceedings, orders and

judgments of the Court.

9. f,'urther Papers in Support of Settlement and Fee Application. Any

responses to objections to the Settlement Agreement and any papers in support of the

Settlement and Fee Application shall be filed with the Court on or before

10. Effect of Failure to Approve the Settlement Agreement. In the event

the Settlement Agreement is not approved by the Court, or for any reason the parties

fail to obtain a Final Judgment as contemplated in the Settlement Agreement, or the

Settlement Agreement is terminated pursuant to its terms for any reason, then the

following shall apply:

(a) All orders and findings entered in connection with the Settlement

Agreement shall become null and void and have no further force and effect, shall not

be used or referred to for any purposes whatsoever, and shall not be admissible or

discoverable in any other proceeding;

LA 5 1325505v3
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(b) The conditional certification of the Settlement Class pursuant to

this Order shall be vacated automatically and void; no doctrine of waiver, estoppel or

preclusion shall be asserted in any litigated certification proceedings in the Action;

and the Settlement Agreement and its existence shall be inadmissible to establish any

fact relevant to class cerlification or any alleged liability of AMI for the matters

alleged in the Actions or for any other pu{pose;

(c) Nothing contained in this Order is, or may be construed as, any

admission or concession by or against AMI or the Settlement Class Representatives

on any point of fact or law; and

(d) Neither the settlement terms nor any publicly disseminated

information regarding the settlement, including, without limitation, the class notice,

court filings, orders and public statements, may be used as evidence for any purpose

whatsoever. In addition, neither the fact of; nor any documents relating to, AMI's

withdrawal from the settlement, any failure of the Court to approve the settlement

and/or any objections or interventions may be used as evidence for any purpose

whatsoever.

11. Stay of Proceedings. All proceedings in this action are stayed until

further order of the Court, except as may be necessary to implement the terms of the

settlement. Pending final determination of whether the settlement should be

approved, neither the Settlement Class Representatives nor any Settlement Class

Member, either directly, representatively or in any other capacity, shall commence or

prosecute against any of the Released Parties any action or proceeding in any court

or tribunal asserting any of the Released Claims.

IT IS SO ORDERED.

alene lJaKer t al
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Notice of Proposed Class Action Settlement and Hearing

If you are located in California and obtained a Merchant Cash Advance from
AdvanceMe, Inc., signed a personal guaranty of a Merchant Cash Advance
from AdvanceMeo Inc., or paid money to AdvanceMe, rnc. on a Merchant

Cash Advance between May 29,2004 and [DATE OF PRELIMINARY
APPROVALI, you could get a payment from a class action settlement.

THIS NOTICE MAY AFFECT YOUR RIGHTS - PLEASE READ IT CAREFULLY

This notice summarizes a proposed class action settlement of claims brought against
AdvanceMe, Inc. ("AMI") involving alleged violations of California's usury and lending laws.
The name of the case is Clark v. AdvanceMe" Inc., No. CV 08-3540 VBF (FFMx).

The United States District Court for the Central District of California will hold a hearing on
IDATE OF FINAL APPROVAL HEARINGI to decide whether to give final approval to the
settlement. The Court has not decided that AMI did anything wrong. The purpose of this notice
is to inforrn you of the settlement and of your rights relating to the settlement.

1. Wuar rs rHrs Llwsurr t¡our?

The lawsuit described above was brought against AMI alleging that Merchant Cash Advances
("MCAs") are loans with interest rates above what the law allows. The Settlement Class
Representatives and Class Counsel have concluded, after carefully considering the relevant facts
and the applicable law, that it would be in the best interests of the Class to enter into this
Settlement in order to avoid the uncertainties of litigation and obtain the benefits of this
Settlement for the Class. After careful investigation and evaluation, the Settlement Class
Representatives and Class Counsel believe the Settlement is fair, reasonable, adequate, and in the
best interests of the Class.

AMI denies the allegations, any wrongdoing, and any liability whatsoever and believes it has
many legal defenses to all of the claims asserted against it in the lawsuit. AMI believes that
MCAs are purchases of future credit card receivables, not loans, that it complied and continues
to comply in all respects with the law and that no Class Member has sustained any damages or
injuries. Nonetheless, AMI has concluded that continuing the Litigation would be protracted and
expensive, and therefore has agreed to the Settlement.

2. Wuo rs A cLASS unnrnpn?

The settlement class includes all persons in California who, between May 29,2004 and IDATE
OF PRELIMINARY APPROVALI, obtained an MCA from AMI, signed a personal guaranty of
an MCA from AMI, or paid money to AMI on an MCA (either directly or through remittances of
credit card receivables).

LA 51325507v4
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3. Wuo REpRESENTS THE SETTLEMENT cr,,lss?

JJ Management, Inc. and Michael Rabinowitz have been designated by the Couf as the
settlement class representatives for purposes of the settlement approval process. The Court has
appointed Marc M. Seltzer, Drew D. Hansen, Arun S. Subramanian and Jordan Connors of
Susman Godfrey L.L.P. and Anat Levy of Anat Levy & Assocíates, P.C. as class counsel to
represent your interests and those of the settlement class. You also have the right to consult with
your own attorney, at your own expense, and you may enter an appearance through your o\,vn

attorney if you desire.

4. 'Wsar 
ARE THE SETTLEMENT TERMS?

AMI has agreed to establish a settlement fund of $ 1 1.5 million, which will be placed in an
interest-bearing escrow account. The settlement fund and accrued interest will be used to make
payments to Plaintiffs, members of the Class, and non-profit organizations; to notify the Class of
the terms of the Settlement; to pay for administering the Settlement; and to pay Class Counsel's
attorneys' fees and costs. AMI also has agreed to cancel approximately $ 1 1.9 million in
merchant accounts which have been in "nonperforming status" for at least24 months, and to
release approximately $2.8 million in judgments it obtained on those accounts. AMI also has
agreed to make changes to its Merchant Agreements and to implement additional training and
compliance measures.

The settlement fund will be used first to pay a total of $500,000 to the SCORE Foundation (a
501(c)(3) nonprofit organization dedicated to educating entrepreneurs and helping small
businesses) to benefit those class members who will not receive a payment from the settlement,
then to pay for the cost of notifying the class and administering the settlement, and then (subject
to Court approval) to pay to Class Counsel up to $4,000,000 in attorneys' fees plus costs and
expenses incurred by Class Counsel not to exceed $500,000 and $15,000 to each of the three
Plaintiffs for their services in the case. Class Counsel may apply for a second award of
attorneys' fees, costs and expenses to be paid from the settlement fund for additional work, costs
and expenses associated with settlement administration, subject to Court approval, without
further notice to the Settlement Class. Class Counsel's initial application for an award of
attorneys' fees and expenses is on file with the Court and is available for inspection at
www. amisettlement. com.

The balance of the settlement fund will be paid to members of the settlement class based on the
difference between the "Purchase Price" and "Specified Amount" in their agreements with AMI.
Class members who have at least one account with a Specified Amount balance and who have
made at least one remittance within the last 32 days are not required to submit a claim form in
order to receive a payment. All other Class members must submit a properly completed claim
form in order to receive a payment. If there is any money left in the settlement fund after all
claims are paid, it will be paid to the SCORE Foundation.

LA 51325507v4
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5.

CLASS?

Do I Nnnn To Do ANYTHING To REMAIN A MEMBER oF THE SETTLEMENT

You do not need to do anything to remain a member of the settlement class. You will remain a
member of the settlement class unless you take steps to exclude yourself, described below. If
you remain a member of the settlement class, you will be bound by any judgment entered
whether or not it is favorable to the settlement class.

6. How cAN I EXCLUDE MysELF FRoM THE sETTLniltpNr?

If you do not want to remain a settlement class member and participate in the settlement, then
you must sign and send an exclusion request to: [ADDRESS FOR OPT OUTS]. Your exclusion
request will not be valid if mailed to any other address. Your exclusion request must: (i) be
signed by the merchant and each guarantor for each MCA as to which exclusion is requested; (ii)
include the full name, address and (if known) AMI account number(s) of the Person(s)
requesting exclusion; and (iii) include the following statement: "I/we request to be excluded
from the settlement in Clark v. AdvanceMe. Inc." No request for exclusion will be valid unless
all of the information described above is included. For any person in the settlement class who
has more than one account, the exclusion request must speciÛr each separate account. your
exclusion request must be postmarked by not later than IOBJECTION DEADLINE]. The Court
will exclude from the settlement class any member who timely and properly requests exclusion.

By electing to be excluded from the settlement class, you: (1) will not share in any recovery if
the settlement is approved; (2) will not be bound by any further orders or judgments entered for
or against the settlement class; (3) will not be entitled to comment on or object to any proposed
settlement; and (4) may present any claims you have against AMI by filing your own lawsuit at
your own expense.

7. 'Wnar 
rs rHE SETTLEMENT AppRovAL pRocEDURE?

The Court will hold a settlement hearing on [HEARING DATE], at [TIME], before the
Honorable Valerie Baker Fairbank, United States District Judge, in Courtroom 9 of the United
States District Court for the Central District of California,312 North Spring Street, Los Angeles,
California 90012, to consider whether the Settlement should be approved, as well as to consider
an award of attorneys' fees and costs to Class Counsel and payments to Plaintiffs for their
services as class representatives. You may attend the hearing, but you do not have to.

If you exclude yourself from the settlement class, you are not entitled to comment on or object to
the settlement, the award of fees and costs to Class Counsel and the payments to Plaintiffs, and
you may not be heard at the settlement approval hearing.

If you decide to remain in the settlement class and you wish to comment on or object to the
settlement, the award of fees and costs to class counsel or the payments to Plaintiffs, you must
file your objections in writing with the Court and send copies to: (i) Class Counsel - Marc M.
Seltzer, Susman Godfrey, L.L.P., 1901 Avenue of the Stars, Suite 950, Los Angeles, California
90067; and (ii) counsel for AMI - Scott M. Pearson, Stroock & Stroock &,LavanLLP,2029
Century Park East, 16th Floor, Los Angeles, California 90067, Comments or objections must be

LA 51325507v4
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filed and sent to class counsel and counsel for AMI postmarked not later than IOBJECTION
DEADLINE]. If you wish to address the Court at the hearing, you must indicate your intent to
do so. If you do not comply with these procedures, you will not be entitled to be heard at the
hearing or otherwise to contest approval of the Settlement, the award of fees and costs to Class
Counsel or the payments to Plaintiffs or to appeal from any orders or judgments of the Court. If
the Court approves the settlement, the approval will bind all members of the settlement class
except those who have excluded themselves.

8. How wn r,I nB pllt?

If you do not have at least one account with AMI that had a Specified Amount balance and on
which at least one remittance was made between [32 day period prior to preliminary approval],
you must complete and mail the claim form by ICLAIM FORM DEADLINE] in order to receive
a settlement payment. If you received this notice in the mail, a claim form is enclosed only if
you need to submit the form. Claim forms also are available at www,amisettlement.com or by
calling (800) . To complete the claim form, you must provide your name,
address and account number(s) (if known). You must also sign the claim form.

Claim forms must be postmarked by [CLAIM FORM DEADLINE] and mailed to the address
specified on the claim form. Only one claim form will be honored per account.

9, WHnN \ryrl,t, I Rncnrvn A cHECK?

If the settlement is approved and no appeal is filed, checks will be mailed approximately _
months after the date of the final settlement hearing. If someone appeals the approval of the
settlement, payment will be delayed until after all appeals are resolved. In addition, payment
may be delayed ifjudicial review of any denied claims is sought by Class Counsel.

10. RnLe¡sB oF cLÄrMS

If the settlement is approved and you do not exclude yourself from the settlement, the following
release will apply:

Upon the Effective Date, the Settlement Class Representatives and the Settlement
Class, on behalf of themselves and their respective heirs, executors,
administrators, representatives, agents, attorneys, partners, successors,
predecessors-in-interest and assigns, shall be deemed to have, and by operation of
the Judgment shall have, fully released and forever discharged AMI and each and
all of its present, former and future direct and indirect parent companies,
affiliates, subsidiaries, agents, successors, predecessors-in-interest, or any
financial institutions, corporations, trusts, or other entities that may hold or have
held any interest (including, without limitation, any security interest) in any
account or any receivables relating to any account, or any receivables or group of
receivables, or any interest in the operation or ownership of AMI, and all of the
aforementioneds' respective offi cers, directors, employees, attorneys,
shareholders, agents, vendors and assigns, from any and all rights, duties,
obligations, claims, actions, causes of action or liabilities, whether arising under

LA 51325507v4
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local, state or federal law (including, without limitation, under any state
consumer-protection or unfair and deceptive practices acts), whether by
constitution, statute, contract, common law or equity, whether known or
unknown, suspected or unsuspected, asserted or unasserted, foreseen or
unforeseen, actual or contingent, liquidated or unliquidated, as of the Effective
Date, including, without limitation: (1) that arise out of or relate in any way to any
or all of the claims, causes of action, acts, omissions, facts, matters, transactions
or occurences that were or could have been directly or indirectly alleged,
asserted, described, set forth or referred to in the Action; or (2) that arise out of or
relate in any way to the administration of the Settlement. This release does not
extend to claims Lhat are completely unrelated to those alleged in the Action, such
as claims that AMI did not credit to an account remittances that it actually
received.

V/ithout limiting the foregoing, the Released Claims specifically extend to claims
that the Settlement Class Representatives and the Settlement Class Members do
not know or suspect to exist in their favor at the time that the Settlement, and the
releases contained therein, becomes effective. This paragraph constitutes a

waiver of, without limitation as to any other applicable law, solely with respect to
the Released Claims, of any of the rights and benefits of section 7542 of fhe
California Civil Code, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
V/HICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR,

The Settlement Class Representatives understand and acknowledge, and each
member of the Settlement Class shall be deemed to understand and acknowledge,
the significance of these waivers of California Civil Code section 1542 and any
other applicable law relating to limitations on releases. In connection with such
waiver and relinquishment, the Settlement Class Representatives acknowledge,
and all members of the Settlement Class shall be deemed to acknowledge, that
they are aware that they may hereafter discover facts in addition to, or different
from, those facts which they now know or believe to be true with respect to the
subject matter of the Settlement, but that it is their intention to release fully,
finally and forever all Released Claims, and in furtherance of such intention, the
release of the Released Claims will be and remain in effect notwithstanding the
discovery or existence ofany such additional or different facts.

11. WnBnn Do I cET ADDTTToNAL TNFoRMATToN?

lf you want further information, visit www.amisettlement.com or call (800)

LA 5 1325507v4
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This is only a summary of the lawsuit and the proposed settlement. You may seek the advice of
your own attorney, at your expense, if you so desire. For more detailed information, you may
review the papers on file in the lawsuit, which may be inspected during regular business hours at
the Clerk's Offtce, U.S. Courthouse, 312 North Spring Street, Los Angeles, California 90012.

DO NOT CALL OR WRITE TO THE COURT OR THE CLERK OF THE COURT. DO
NOT CONTACT ADVANCEME. TELEPHONE REPRESENTATIVES ARE NOT
AUTHORIZED TO CHANGE THE TERMS OF THE SETTLEMENT OR THIS
NOTICE.

Dated: The Hon. Valerie Baker Fairbank
United States District Judge

LA 51325507v4
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LEGAL NOTICE OF PROPOSED CLASS ACTION SETTLEMENT
TO: All persons and entities in California who, between }i4ay 29,2004 and [DATE OF
PRELIMINARY APPROVALI, obtained a Merchant Cash Advance from AdvanceMe,
Inc., signed a personal guaranty of a Merchant Cash Advance from AdvanceMe, Inc., or

paid money to AdvanceMe, Inc. on a Merchant Cash Advance

This Is Not An Advertisement Or Attorney Solicitation.

Read This Notice Carefully. A Class Action Lawsuit May Affect Your Rights.

A settlement has been proposed in a class action lawsuit relating to Merchant Cash Adva¡ces ("MCAs")
made by AdvanceMe, lnc. ("AMI"). This notice is only a summary. A detailed notice of your rights is
available at http://www. amisettlement. com.

Description of Litigation. The Settlement Class Representatives allege that AMI's MCAs are loans that
charge more interest than permitted by law. AMI has denied all allegations of wrongdoing and liability. The
Court has not ruled on the merits of the Settlement Class Representatives' claims or AMI's defenses.

Settlement. Class Counsel and the Settlement Class Representatives have concluded, aíter due investiga-
tion and aíìer careflrlly considering the relevant circumstances and the applicable law, that it would be in the
best interest ofthe class to enter into a settlement agreement in order to avoid the uncertainties oflitigation and
to assure that the benefits reflected in the settlement agreement are obtained for the Class. The Settlement Class
Representatives and AMI have negotiated a settlement agreement which they believe will, if approved by the
Court, benefit Settlement Class Members.

Who Is Included? The Settlement Class includes all persons in California who, between May 29, 2004
and [DATE OF PRELIMINARY APPROVAL], obtained an MCA from AMI, signed a personal guaranty of an
MCA from AMl, or paid money to AMI on an MCA (either directly or through remittances of credit card re-
ceivables).

SettlcmentPayments, AMlhasagreedtoestablishasettlementlìrndof$ll,5million,whichwill bear
interest. The settlement fund will be used to make payments to the Settlement Class Representatives, Settle-
ment Clâss Members, and a non-profit organization; to pay for notice and settlement administration; and to pay
Class Counsel's attorneys'fees and costs. AMI also has agreed to cancel approximately $11.9 million in
accounts which have been in "nonperforming status" for afleast24 months, and to release approximately $2.8
nrillioninjudgmentsonthoseaccounts. AMlalsohasagreedtomakechangestoitsMerchantAgreementsand
to implement additional training and compliance measures.

The settlement fund will be used first to pay $500,000 to a nonprofit organization to benefit those class
members who will not receive a settlement payment, then to pay for notice and settlement administration costs,
and then (subject to Court approval) to pay up to $4,000,000 in attorneys' lees plus costs and expenses incurred
by Class Counsel not to exceed $500,000 and $15,000 to each ofthe three Plaintiffs for their services in the
case. Class Counsel rnay apply for a second award of attorneys' fees, costs and expenses to be paid from the
settlement fund for additional work, costs and expenses associated with settlement administration, subject to
Court approval, without further notice to the Settlement Class. The balance of the settlement fund will be paid
to Settlement Class Members based on the difference between the "Purchase Price" and "Specified Amounf' in
each member's agreement with AMI relative to the sum of the differences between the "Purchase Price" and the
"Specified Amount" fbr all members' agreements. If there is any money left after all claims are paid, it will be
pard to a nonprofit organization.

How Do I Make A Claim? Claim forms are available ât www.amisettlement.com or by calling (800)
You must cornplete and mail the claim form by [CLAIM FORM DEADLINE] in order

to receive a settlement payment.

Other Options. Ifyou don't want to be legally bound by the Settlement, you must request exclusion by
IOBJECTION DEADLINE], or you will not be able to sue about the legal claims in this case. If you request
exclusion, the Court will exclude you from the Settlement Class and you will not get money from this Settle-
ment. If you stay in the Settlement, you may object to it by [OBJECTION DEADLINE]. The detailed notice
explains how to exclude yourself or object. If you remain a member of the Settlement Class, you will be bound
by anyjudgment entered whether or not it is favorable to the Settlement Class.

The Couf will hold a hearing in this case (Clark v. AdvanceMe. Inc., No. CV 08-3540 VBF (FFMx)) to
consider whether to approve the Settlement on [HEARING DATE], at ITIME], before the Hon. Valerie Baker
Fairbank, United States District Judge, in Courtroom 9 of the U.S. District Court for the Central District o
California, 312 North Spring Street, Los Angeles, CA 90012. The detailed notice explains what to do if you
want to appear at the hearing. Requests to appear must be made by IOBJECTION DEADLINEI. For more
information, visit www.amisettlement.com or call (800) You may also enter an appear-
ance through your own attorney ifyou desire.

DO NOT CALL OR WRITE TO THE COURT OR THE CLERK OF THE COURT, DO NOT
CONTACT ADVANCEME ABOUT THE SETTLEMENT. TELEPHONE REPRESENTATIVES ARE
NOT AUTHORIZBD TO CHANGB THE TERMS OF THE SETTLBMENT OR THIS NOTICE.

Dated: [DATE] /s/ Valerie Baker Fairbank, United States District Judge
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Notice Publications

Bakersfield Californran

Fresno Bee

Los Angeles Times

Orange County Register

Sacramento Bee

San Diego Union-Tribune

San Francisco Chronicle

San Jose Mercury News
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

RICHARD B. CLARK, fldlbla )
AUSTIN'S BARBEQUE & TAVERN; )
JJ MANAGMENT CO,, INC.; and )
MICFIAEL RABINO\MITZ, dIbIA )
GOODFELLOW AUTOMOTIVE, )
Individually and On Behalf of All Others )
Similarly Situated

Plaintiff,

VS.

ADVANCEME, INC., dlbla SIIPPLY
SERVICES,

Defendant.

AND RELATED COLNTERCLAIMS.

Case No. CV-08-3540 VBF (FFMx)

CLASS ACTION

ÍPROPOSEDì FINAL APPROVAL
ORDER AND JUDGMENT
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THIS MATTER came before the Court for final approval of the proposed class

settlement. The Court has considered all papers filed and the entire record of the

proceedings in this matter and held a hearing on ,2011, at which trme

the parties and all other interested persons were afforded the opportunity to be heard

in support of and in opposition to the proposed settlement. Based on the papers filed

with the Court and presentations made to the Court atthe hearing, and good cause

appearing therefor,

It is hereby ORDERED, ADJUDGED, AND DECREED as follows:

L The definitions and provisions of the Settlement Agreement are hereby

incorporated as though fully set forth herein. For purposes of this Order, capitalized

terms shall have the meaning ascribed to them in the Agreement.

2. This Court has jurisdiction over the subject matter of the Agreement

with respect to and over all parties to the Agreement, including all members of the

Settlement Class.

3. The Court hereby approves the Settlement, including the plan of

distribution of the settlement relief, and finds that the Settlement is, in all respects,

fair, reasonable and adequate to the Settlement Class Members, within the authority

of the parties and the result of extensive arm's length negotiations.

4. Pursuant to Federal Rule of Civil Procedure 23(c), the Court certifîes,

for settlement purposes only, the following Settlement Class:

All Persons in the State of California who obtained a Merchant Cash

Advance ("MCA") from AdvanceMe, Inc. ("AMI"), executed a

guaranty of an MCA in favor of AMI, or remitted or allowed to be

remitted any funds to AMI in connection with an MCA between May

29,2004, and fthe date of preliminary approval of the Settlement],

inclusive.

5. This Final Approval Order and Judgment does not constitute an

expression by the Court of any opinion, position or determination as to the merit or

LA 51325512v3
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lack of merit of any of the claims or defenses of the Settlement Class

Representatives, the Settlement Class Members or AMI. Neither this Final Approval

Order and Judgment nor the Agreement is an admission or indication by AMI of the

validity of any claims in this action or of any liability or wrongdoing or of any

violation of law. This Final Approval Order and Judgment and the Agreement do not

constitute a concession and shall not be used as an admission or indication of any

wrongdoing, fault or omission by AMI or any other person in connection with any

transaction, event or occulrence, and neither this Final Approval Order and Judgment

nor the Agreement nor any related documents in this proceeding nor any reports or

accounts thereof shall be offered or received in evidence in any civil, criminal or

administrative action or proceeding, other than such proceedings as may be

necessary to consummate or enforce this Final Approval Order and Judgment, the

Agreement and all releases given thereunder, or to establish the affirmative defenses

of res judicata or collateral estoppel.

6. The list of Persons excluded from the Settlement Class because they

timely and validly requested exclusion from the Settlement Class is attached hereto

as Exhibit 1 and incorporated by reference in this Final Judgment. The Persons listed

in Exhibit I to this Final Judgment are not bound by this Final Judgment or the terms

of the Agreement and may pursue their own individual remedies against AMI and the

Released Parties. However, such Persons are not entitled to any rights or benefîts

provided to Settlement Class Members by the terms of the Agreement. Pursuant to

Rule 23(c) of the Federal Rules of Civil Procedure, all Settlement Class Members

who have not timely and validly requested exclusion from the Settlement Class are

bound by this Final Judgment and by the terms of the Agreement.

7. The Court hereby dismisses the Action, including the counterclaims

asserted in the Action, with prejudice, without costs as to any of the Parties against

the others, except for such applications as may be made pursuant to the Agreement
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by Class Counsel and the Settlement Class Representatives andlor Clark to be paid

solely out of the Settlement Amount.

8. (a) Upon the Effective Date, the Settlement Class Representatives

and the Settlement Class, on behalf of themselves and their respective heirs,

executors, administrators, representatives, agents, attorneys, partners, suecessors,

predecessors-in-interest and assigns, shall be deemed to have, and by operation of the

Judgment shall have, fully released and forever discharged AMI and each and all of
its present, former and future direct and indirect parent companies, affïliates,

subsidiaries, agents, successors, predecessors-in-interest, or any financial institutions,

corporations, trusts, or other entities that may hold or have held any interest

(including, without limitation, àfy security interest) in any account or any

receivables relating to any account, or any receivables or group of receivables, or any

interest in the operation or ownership of AMI, and all of the aforementioneds'

respective officers, directors, employees, attomeys, shareholders, agents, vendors

and assigns, from any and all rights, duties, obligations, claims, actions, causes of
action or liabilities, whether arising under local, state or federal law (including,

without limitation, under any state consumer-protection or unfair and deceptive

practices acts), whether by constitution, statute, contract, common law or equity,

whether known or unknown, suspected or unsuspected, asserted or unasserted,

foreseen or unforeseen, actual or contingent, liquidated or unliquidated, as of the

Effective Date, including, without limitation: (1) that arise out of or relate in any way

to any or all of the claims, causes of action, acts, omissions, facts, matters,

transactions or occurrences that were or could have been directly or indirectly

alleged, asserted, described, set forth or referred to in the Action; or (2) that arise out

of or relate in any way to the administration of the Settlement. This release does not

extend to claims that are completely unrelated to those alleged in the Action, such as

claims that AMI did not credit to an account remittances that it actually received.
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(b) Upon the Effective Date, AMI, on behalf of itself and each and all

of its present, former and future direct and indirect parent companies, affiliates,

subs idiaries, agents, successors, predeces sors- in-interest, andl or any financial

institutions, corporations, trusts, or other entities that may hold or have held any

interest (including without limitation any security interest) in any account or any

receivables relating to any account, or any receivables or group of receivables, or any

interest in the operation or ownership of AMI, and all of the aforementioneds'

respective officers, directors, employees, attorneys, shareholders, agents, vendors

and assigns, shall be deemed to have, and by operation of the Judgment shall have,

fully, finally, and forever released, relinquished, and discharged the Counterclaim

Defendants, and each and all of their present, former and future direct and indirect

parent companies, affiliates, subsidiaries, agents, successors, predecessors-in-

interest, and all of the aforementioneds' respective officers, directors, employees,

attorneys, shareholders, agents, vendors and assigns, from any and all rights, duties,

obligations, claims, actions, causes of action or liabilities, whether arising under

local, state or federal law, whether by constitution, statute, contract, common law or

equity, whether known or unknown, suspected or unsuspected, asserted or

unasserted, foreseen or unforeseen, actual or contingent, liquidated or unliquidated,

as of the date of Final Judgment in the Action, without limitation: (1) that arise out of

or relate in any way to any or all of the claims, causes of action, acts, omissions,

facts, matters, transactions or occunences that were or could have been directly or

indirectly alleged, asserted, described, set forth or referred to in the Action; or (2)

that arise out of or relate in any way to the administration of the Settlement.

(c) Without limiting the foregoing, the Released Claims and the

Released Counterclaims specifically extend to claims that the Settlement Class

Representatives and the Settlement Class Members (as to the Released Claims) and

AMI (as to the Released Counterclaims) do not know or suspect to exist in their

favor at the time that the settlement, and the releases contained therein, becomes
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effective. The Court finds that the Settlement Class Representatives and AMI have,

and the Settlement Class Members are deemed to have, knowingly waived California

Civil Code section 1542 andlor any other applicable law relating to limitations on

releases, solely with respect to the Released Claims or Released Counterclaims, as

applicable.

9. In aid to this Court's jurisdiction to implement and enforce the

settlement, the Settlement Class Representatives and all Settlement Class Members

and all persons purporting to act on behalf of Settlement Class Members are

enjoined, directly, on a representative basis or in any other capacity, from asserting,

commencing, prosecuting or continuing any of the Released Claims against AMI or

any of the other Released Parties in any action, arbitration or proceeding in any

court, arbitral forum or tribunal,

10. The Court finds that the program of Class Notice set forth in the

Agreement and preliminarily approved by the Court was the best practicable notice

under the circumstances. The Class Notice provided due and adequate notice of

these proceedings and of the matters set forth therein, including the Agreement, to all

parties entitled to such notice and satisfied the requirements of Federal Rule of Civil

Procedure 23 and the requirements of constitutional due process.

1 1. Without affecting the finality of this Final Approval Order and

Judgment in any wãy, the Court retains continuing jurisdiction over: (a)

implementation of the Agreement and distribution of the settlement payments

contemplated by the Agreement, until all acts agreed to be performed pursuant to the

Agreement have been performed; and (b) all parties to this action and members of

the Settlement Class for the purpose of enforcing and administering the Agreement.

12. Neither this Final Approval Order and Judgment nor the Agreement

constitutes an admission or concession by AMI of any fault, omission, liability or

wrongdoing. This Final Approval Order and Judgment is not a finding of the validity

or invalidity of any claims in this action or a determination of any wrongdoing by the

LAst3255l2v3 
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defendant. The final approval of the Agreement does not constitute any opinion,

position or determination of this Court, one way or the other, as to the merits of the

claims and defenses of the Settlement Class Representatives, AMI or the Settlement

Class members.

13. In the event that the Agreement does not become effective in

accordance with its terms, then this Final Approval Order and Judgment shall be

vacated, the Settlement Class shall be decertified (without affecting the Settlement

Class Representatives' right subsequently to seek certification) and the Agreement

and all orders entered in connection therewith shall become null and void and of no

further force and effect.

14. The Settlement is not conditioned upon the Court's approval of the plan

of allocation for the settlement consideration or the fees, costs, expenses and

incentive awards sought by Class Counsel. Any appellate proceedings relating solely

to such matters shall not delay the date on which this Final Approval Order and

Judgment becomes Final.

IT IS SO ORDERED.

alelle .uaKer t,alr
UNITED STATES DISTRICT JUDGE
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CLAIM FORM

Clark v. AdvanceMe, Inc.
United States District Court for the Central District of California

Case No. CV 08-3540 VBF (FFMx)

To be eligible for a settlement payment, you must follow all of the instructions in this Claim Form
and provide all of the information requested below. Failure to provide all of the requested
information will result in your claim being rejected. Only one claim form may be submitted per
account.

You must mail your completed Claim Form to the address listed below so that it is postmarked on
or before [ast day to submit claim forms]. CLAIM FORMS POSTMARKED AFTER THE
DEADLINE WILL BE REJECTED. Claim Forms submitted to any location other than to the
address listed below will not be considered.

1. Provide your name and address:

Claimant's Name (First, Middle, Last or Company Name)

Current Street Address and Number

City State Zip Code

2. Provide your AdvanceMe account number(s) (if known):

Account Number(s)

3. You must sign below.

Dated:
(Sign here)

4. Return your COMPLETED Claim Form to:

Clark Settlement Claims, P.O. Box _,

This address should only be used for submitting claims. Any other questions or requests for
information sent to this address will not be responded to. If you have any questions regarding the
notice or this Claim Form, visit www.arnisettlernent.com or contact the Settlement Administrator at
(800) or P.O. Box _,
Do not contact AdvanceMe or the Court. AdvanceMe telephone representatives are not authorized
to change the terms of this Claim Form or the settlement.
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Processing Trial, Buyer shall have no obligation to
pay Seller any interesl or olher compensation wilh
respect to any such returned cash.

Section 1,9. E¡cess Ceså. ln the evenl that lhe
amount of cash remitted to Buyer pursuant to this
Agreement exceeds lhe sum of the Specified

Amount and any other amounts Buyer is entitled lo
receive hereunder (such excess being the "Excess

Cash") by at least $20.00, Buyer agrees to pay such

Excess Cash lo Seller within thlrty (30) days after
receipt thereof by Buyer. ln the event the Excess

Cash is less than $20.00, Buyer agrees to pay such

Excess Cash to Seller within thirty (30) days after íts

receipt of a writlen request from Seller, provided

such request is made within six monlhs of Buye/s
receipt of such Excess Cash. Seller acknowledges

and agrees that Buyer has no obligation to take any

action (including against Processor or Operalor)

with respect to any cash being hefd by Processor or
Operator, which will become Excess Cash once il is
paid by Processor or Operalor to Buyer, prior to lhe
receipt of such Excess Cash by Buyer,

Section 1.10. Reliance on Terms. The
provísions of this Agreement are agreed to for the

benefit of Seller, Principal(s), Buyer, Processor and

Operalor and, nolwithstanding the fact that

Processor and Operator are nol parties lo this

Agreement, they may rely upon the terms of lhis
Agreement and ra¡se them as defenses in any

aclion.

2, REPRE$ENTATIONS, WARRANTIES AND
COVENANTS,
Seller and Principal(s) represenl, warrant and

covenant the following as of the date hereof and

during lhe term of this Agreemenl;
Section 2,1, Seller Contractual Coyenañls.
Selfer agrees as follows (collectively, the '$eller
Con,llaciual Covenants")r (i) to not materially

change the nature of lhe business il conducts from

the type of business originally disclosed to Buyer in

connection with this Agreement or to Processor as

of the dalo of this Agreemenl; (ii) to exclusively use

Processor for the processing of all of its Card

transactions, to not change its arrangements wilh
Processor in any way that is adverse to Buyer, and

to nol take any action that has the effecl of causing

tho processor through which any Card transaclions
are settled to be changed from Processor to
another, or additional, processor; (iii) to not lake any
action lo discourage lhe use ol Cards and to nol
permit any event to occur thal could have an

adverse effect on the use, acceplance oÍ
aulhorization of Cards for the purchase of Selleis
services and products; (iv) to not open a new

account other than the Account to which Card

settlement proceeds will be deposited, to not take

any aclion t0 cause Future Receivables or
Receivables to be settled or delivered to any

account other than the Account, and to not revoke

or cancel any of the authorizations to debit or
otherwise wìthdraw from, or access the Account or
any other account 0f Seller described in this
Agreemenl; (v) 1o not sell, dispose, convey or
otherwise transfer its business wilhoul lhe express
prior written consent of Buyer and the assumption

of all of Selle/s obligations under this Agreement
pursuant lo documentation reasonably satisfactory

to Buyer; (vi) to not sell, ass¡gn, convey, dispose of,

or othenrvise lransfer any of its Fulure Receivables

lo any person or entity other ihan Buyer; (vii) to not
granl or permil any Lien (as defined ín Section 2.11

hereof) upon any of its accounts receivable,
including Future Receivables, for lhe benefìt of any
person or entity other than Buyer; and (viíi) to
maintain a Minimum Balance (as defined in Sectìon
1.7) in the Account lo the extent required as
provided in Section 1.7 hereof. Buyer, Seller and
Principals acknowledge and agree that Seller
going bankrupt or out of businesr, in and of
itself, does not const¡tute a breach of the Seller
Conlractual Govenants,
Section 2.2. Eusrness lnfornatlon. All
information (financial and other) provided by or on
behalf of Seller to Buyer in connection with the
execulion of or pursuanl to this Agreement is true,
accurale and complele in all respecls. Seller shall
furnish Buyer, Processor and Operator such
information as Buyer may request from tìme to lime,
Section 2.3. Reliance on lnformatíon, Seller
acknowlodges and agrees that ali info¡mation
(financial and other) provided by or on behalf of
Seller and Principal(s) has been relied upon by
Buyer in connection with its decision to purchase

the Specified Amount of Fulure Receivables f¡om
Seller.

Section 2.4. Camplianee. Seller is in

compliance with any and all applicable fedeml, state
and local laws and regulalions and rules and
regulations of card associations and payment

nelwori(s. Seller possesses and is in compliance
with all permits, licenses, approvals, consents,
registrations and other authorizations necessary to
own, operale and lease ils properties and to
conduct the business in which it is presenily

engaged,

Section 2,5. AuthorÞatíon. Seller and the
person(s) signing this Agreement on behalf of Seller
have full power and authority to enler into and
perform the obligations under this Agreement and
the Præessing Agreement, all of which have been
duly authorized by all necessary and proper actions,
Section 2,6. lnsurance. Seller shail maintain
insurance in such amounts and against such risks
as are consistent with pasi practice and shall show
proof of such insurance upon the request of Buyer.
Section 2,7, Changa of Name, Locatìon, Etc,
Seller does nol and shall not conduct Selleis
business under any name other than as sel forth on
page one of this Agreemenl and shall not change ¡ts

place of business. Seller shall not change its legal
name, entity type or state ol formation, unless il has
provided Buyer with al least th¡rty (30) days' prior
writlen notice thereof and any documenls,
agÍeements and information requested by Buyer
with respect thereto.
Sec'tion 2.8. Solle¡ Not lndobted to Buyer.
Seller is not a debtor of Buyer as of the date of this
Agreement.

Section 2.9. Excluslve Use of processor.

Seller understands and agrees that the services of
Processor are the exclusive means by which Seller
can and shall process any and all of its Card
lransactions.
Section 2.10. Working Çapital Funding, Seiler
shall nol enler into any arrangemenl, agreement or
commilment thal relales to or involves Fulure
Receivables, whether in the form of a purchase of,

a loan against, or the sale or purchase ol credits
against, Future Receivables or future Card sales
with any person or entity other than Buyor.
Section 2.11. lJnencumbered Future
Recelyeb/es. Seller has, and at all times will have,

Page 3 of 5

good, complete and marketable title to all Future
Receivables, free and clear of any and all liabilities,
liens, claims, charges, restrictions, conditions,
options, rights, mortgages, securily interests,
equities, pledges and encumbrances of any kind or
nature whatsoever (collectively, "Liens") or any
olher rights or interests thal may be inconsistent
with the kansactions contemplated with, or adverse
lo tho interesls of, Buyer. Wilhout limiling lhe
general¡Îy of the foregoing, all Future Receivables
purchased by Buyer hereunder shall þe free and
clear of any and all Liens (other than Buye/s
ownership rights therein) at the time lhey become
Receivables. All amounts received by Buyer
atlributable to the SpecifÌed Amount of Fulure
Receivables purchased by Buyor hereunder shall
arise from bona fide sales by Seller of its goods and
servicê$ to Card holders who presenl their Cards as
paymenl lherefor.

Section 2.12, Buslness Purpose, Seller is a valid
business in good standing under the laws of each
jurisdiction in which it is organized or operales, and
Seller is enlering into this Agreement solely for
þusiness purposes and not as a consumer for
personal, family or household purposes,
Section 2.13, Conducl ol Eusiness. Selter shall
conduct its businsss consislent with past practice.
Seller has no pr€sent inlention to close or cease
operating ils business, in whole or in parl,
temporarily or permanently. As of the date hereof,
Seller is solvent and is nol contemplating any
insolvency or bankruptcy proceeding. During the
four (4) months preceding the date hereof, neither
Seller nor any Prìncipal has discussed wilh or
among Seller's management, with counsel, or wìth
any other advisor or creditor, any polential
insolvency, bankruptcy, receivership, or assignment
for the benelìt of credilors with respect to Seller and
no such action or proceeding has been liled or is
pending. Other than as disclosed to Buyer in a
writing attached to this Agreement, no eviction or
foreclosure is pending or threalened against Seller.
3. ADDITIONAL TERMS.

Section 3.1, Sa/e of Future Recejyaôles, Seller
and Buyer agree thal lhe Purchase Price paid by
Buyer in exchange for the Specified Amounl of
Future Receivables is a purchase of the Specified
Amount of Future Receivables and is not intended
to be, nor shall it be construed as, a loan or
financial accommodation from Buyer to Seller. By
such purchase and sale, Seller lransfers to Euyer
full and complote ownership of the Specified
Amounl of Future Receivables and $eller retains no
legal or equitable interesl therein. Seller sells lhe
Specified Amount of Future Receivables to Buye¡ in

Selle¡'s normal course of business and the
Purchase Price paid by Buyer therefor is good and
valuable cons¡deration for such sale. Seller will use
the proceeds of such sale solely for business
purp0ses.

Section 3.2, lJo Right to Røpurchase. Seller
acknowledges and agrees that it has no right to
repurchase the Specified Amount ol Future
Receivables, or any portion thereof, from Buyer and
Buyer may not force Seller lo repurchase the
Specified Amount of Future Receivables, or any
portion thereof.

Section 3.3. Romedies. ln the evenl lhat any of
the represenlations or warranlies contained in lhis
Agreement is not true, accurate and complete, or in

the event of a breach of any of the covenants
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