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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL TRADE COMMISSION,
Civil No. 07 C 3155
Plaintiff,
Judge Joan B. Gottschall
V.
Magistrate Judge Cole
IFC CREDIT CORPORATION,

Defendant.

Appendix A to FTC’s Response to IFC’s Motion to Dismiss
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WARRANTIES-FTC IMPROVEMENTS BILL OUTUNED

Federal regulation of consutmer product warranties and a bolstering of
Federal Trade Commisston jurisdiction and power, inclading new authority
with respect £o.hans and pther fnancial m:_m,..”mmﬁ.m.cam.._....,wv,...m..w.vmwm approved

by the Ti. 8. Senate Commerte Committee. T

The consumcrist proposals are contained in S, 336, reported favorably by
the Committee to the Senate on May 14, 1973, : .

_ The bill dogs not grant (or confirm) forceful rulemaking power to the
Commission, This’ dccords with ‘the recommendation of FYC-Chairman
Lewis A. Engman, ‘who advised the Committee that he believes the courts
will uphold his view that the agency alreaudy has this power. He told the
Committee that he prefers taking the less controversial amendments contzined
in tha bill as it now appears, treating rule power separately, if needed.

Woarranties

Applicable to consumer. products costing more than §5, Title 1 of the
measure sets standards for warranty disclosurcs and content awd establishes
remedies against nonconformity by suppliers offering written ‘warranfies.

The measure lmits suppliers from disclaiming implied warranties hy
offering a himited express warranty. Further, a supplier must either designate
his warraniy as a “foll” warranty in compliance with federal standards or
describe the warranty with €lear language indicating the spécific Timitations.

Consumers are given federal remedies if a supplier fails to honor z war-
ranty or scrvice contract promise. Additionaily, violations of the warranty low
are violations of the FTC Act. Preliminary injunctions can Be sought by the
FTC or the Department of Justice. D T :

i

3

. B A

a:

FEC r..._t..oﬂn..:mz_.m
FTC jurisdiction and power would be extended by Title 11:

¢ Preliminary and permanent injunctions against violations of the FTC
Act may be sought,

* Civil penaltics up to $10,(00 per violation may be assessed by the
agency against supphiers of consumer products who knewingly commit unfair
or deceptive acts or practices.” o Cee

& Civil actions in federad court, seeking consumer redress, may he initated
by the FTC. "The redress would not include” punitive ‘damiges. but could
include rescission, reformation, refunds, return of property, and the like.

* Turisdiction would extend to activities “affecling™ interstate commerce.

¢ FTC attorneys could act'in situations where the agency presently is
represented by the Attorney General

® The present. exemption for basks would be remeved ifrom the Fre
Act. Under this change, the FTC would have jurisdiction over financial
institutions committing unfair or deceptive practices. The enforcement power,
in turn, is mandatorily delegated to the appropriate financial regnlatory agency,
but the FT{ mayv request and shall receive redelegation of the power if 1t
is shown that it s not being cavried out effectively hy the pertinent agency.

The full text of the Committee report, including the measure as approved,
follows in this Part 1T of Trane Regiroation REPORTS.

CoMMERCE, CLEARING HOUSE,INC,,

oty CATHAR NIRRT

TRADE REGULATION BEPORTS, published weekiy by Lommeree Clearing House,
Ine. 400K W), Peterson Ave.: Chicage, THinols  G0646. . SUbEeription raié £330 her year.

Calendar No. 143

35p CONGRESS

18t Seasion SENATE Raporr

No. 98151

.. . . . FOROTHERPURPOSES. .

MAGNUSON-MOSS WARRANTY-FEDERAL
TRADE COMMISSION IMPROVEMENT ACT

REPORT -
T b ,:wn R _ _

SENATE COMMITTEE ON COMMERCE
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TG PROVIDE DISCLOSURE STANDARDS FOR WRITTEN
CONSUMER 'PRODUCT WARRANTIES AGAINST DEFECT
OR MALFUNCTION; TC DEFINE FEDERAL CONTENT
'STANDARDS FOR SUCH WARRANTIES; TO AMEND THE
FEDERAL TRADE COMMISSIGN ACT IN ORDER TO IM-
PROVE ITS CONSUMER PROTECTION ACTIVITIES; AND
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SoMMArY AN Pogrose

8. 356, the “Magmnson-Moss Warranty Federal Trade Comseission
Tmprovement Aet,” i3 designed to help the American consumer to
find and enforce greater Teliability in wwﬁ tangibie persone] property
he buys for “persomal, family, or heusehold purposes.” Title T of
the hill sets forth disclosare and designation standards for. written
warranties on each consumer product. that costs the conswmer more
than 85; defines Feders] contents standards for full warranties; and
provides mesningful consumer remedies for the breach of written
warranty and written service contraet cbligations. Title I1 of the
bill improves the Federal Trade Commissions ability to deal with
ynfair eonsamer acts and practices “affecting” interstate commerce
by granting the Comrmisiion the power to: mmm seek prelindinary or
permanent mjunctions, (2} ititiate actions in district courts sesking
specific redress for consumers injured by unfair or deceptive acts or
practices, and (3) secure civil penalties for kmowing viclations of
the Federal Trade Commission Act. Tn addition, title I authorizes
the Commnission to represent iteelf in cotrt and makes more uniform
the operation of the ¥.T.C. Act as it applies to finaneial institutions.

It is the purpose of this bill to improve the position of the conswmer
in the marketplace by making the Federal agency responsible for his
economic well being (the F.T.C.) moare éffective and by delineating
with specifieity the duties which supphers of consumer produets as-
surie when offering warranties or servies contracts in writing on con-
sumer preduets. Tn addition, this bill aims to increase the ability of
the consumer to meke more informed product choices and to enable
Lim to economically pursue his own remedies when a supplier of a
eopsumer product breaches a voluntarily assumed wartanty or serv-

ice contract obligation.
Brirr Dercirrios

Titie I of 8. 856 reqnires the snpplier of a conymner product costing
mare than § who choosés to warrant in that produvct writing to clearly
and congpicnousty disclose the contents of that warranty and to desig-
niate the warranty as either a “full” warranly in complinnce with Fed-
sral standards, or to deseribe the warranty with eastly understood
jangnage indiesting the specific limitations, Title T wonld prohibif a
supplier offering & warranty in writing from disclaiming his implied
warranties. Thus, the present misleading practice of wsing very
Hmited express waranties to rednee consumer rights which would
have beern available but for the disclaimer of implied warrsnties 1s
prohibited by title T. )

1£ a suppiter fails to honor his warranty ov serviee contrart pronnses,
the vonsumer can avail himself of certain specified remecdies. I that
supplier has provided a bous fide Informal dispute settlement mecha-

ﬁﬂm ﬂ violating gucli provisions. .

- mitéing acte or practices which nre v
5 Title umh

3

nism by which disputes between suppliers snd consumers are to be
resolved, then the conswmer would utilize the informal dispute set-
tlement mechanism. before pursuing. other.avenues of redress. I a
suppiier does not have an informal m..;.w@mﬁ settlement mechanism for
resolying consumer complaints, or if the consumer is not satisfied with

the résults. obtained in uny informal diapute settiement proceeding,

the consumer can pursde his legal remedies in 8 coutt of compete
jurisdiction, provided that he ok Kwa&& ‘the supplier a reasonable

~ opportinity to cire the breach. ‘Such purenit is mede sconomically

feasible by the provisjon in the hill which swards reasondble attorneys
fees (hased ‘ou sctusl time eXpended). and court costs to any suc-
cessfgl consumer litigant.” Fn. addition _ﬁ_,wnmmo&gw.._. piivate con-
sumer; remedies, the bill .Hﬁuﬂmﬁ thet sny violetion of title I id.a

- violation of the Feders! Trade Commission Aet. The ‘Federal Trade

Commission or the Attorney Genernl.can seels preliminary irjunctions
would aufhorizs the Federal Trade Commission ‘o seck

sither 5 preliminary ot permanent uwﬁ&au against parties com-

air or deceptive nodmoﬁmﬁﬁ Igumers,
Atle T} would glso suthorize the Commission to sssess civil penalties
Lup_to §10000 per vioistion), against those suppliers of consumer
products who Inowingly commit unfair or decéptive acts ar practices

wounld alse anthorize the (o

in violation pf Section 5{a) (1} of the Faderal Trads Compiission Act,

Suik penalties conld he compromised, mitigated, ot goftled' iF fhe

- Commssion provides a public statement of ite reasons for such aetion

and the dourt appraved the compromise, mitigstion, or, sstilament.

" Tn-cirer o redross conswier. injury résuliing from violations of

the Federal Trade Commission Act, the Commission js authorized b6

initiate eivil actions in United States district, court seeking teasqn-

.“%mw%_ﬁmg&ma% eonsumer tedress, While redross inder this pro-
Frision conld 1 mages, Telief cou

3 d not. inclide éxemplary or puniitive damnges, relief could
include recission, reformation, W%E_uﬁm ‘of §aﬁonm%a§ ‘of prop-
erty. or other appropriate ; mm.moﬂ..ﬂwomm_w&ﬁwmm,wwug unfair or
dereptive act br pragtice, - I s

- Title I 0f S. 356 expands mpm Foders} Trade Ooﬁ,ﬁ,..mﬁgvm u._.mmm.m

diction. beyond -activities “in?.interstate commerce o’ those sebs.or

practices. “affpcting”. te commerce. ‘The Comniigsion is atthor-

1zed to __wﬁ,,wwwowm its;own. sttorneys in situstions in which 1t isnow

represented by the: Attorney Genersl of the United States. =~

,-Finally, title 11 of 8. 856 removes the present exemption for banks
{rom the Federal Trade Commission Act. In ordér to roake the pro-
hibiitions against unfair or deceptive sets or practices in the ronsiimer
credit field nniform, all Anancial institutions are made sibject to thase
provigions of the Federal Trade Commisgion Act relating to nnfair

©or deceptive sets or practices to eohsumers. Enforcement, powers under

this sertion, however, are mandatorily delegated to the varions Fed-
eral financial vegiilatory institutions, ‘with the ‘provise that the Com-
migsion; pursuant te section 553 of Title 5 of the United States Code,
may reqaest and shall receive redelegation of thoss enforeément powers
1f 1t is shown thaf they are not being effectively carried ont by the
relevant. Federa] finanéial regulatory ageney:, S
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wanﬁmm_.ud.zu AND NEep

: © CONBUMER PRODUCT WARBANTIES
Rackground S _.m : u L . -
In response to a_growing tide of comiplaints g@um g automobile
ﬁpﬁwﬁwmmh.,_.nrm.m.ﬁmﬂ& Treade Commission institated 4 feld investiga-
tion i 1965 to see it in fact there was & significant failure of perform-
ance on the part of antomebile maniyfactiirers to live up to their war-
renby promises. L T o L
“While the Federel Trade Commission investigation was being con-
ducted. Senator Mapgnuson and Senator Hayden introduced warranty
Mﬂ,mmwmmwwmou tate ‘in 1967 which covered autoiiobiles and appliances.

ese bills required suppliers to disclose clearly and conspicunously the

terms of their warranties. The Magnuson bill ‘would have established ~

an advisory ¢ouncil on guarantees, warranties, and servicing to conduct
a comprehensive study and investigation of the adequacy of perform-
ance of guaratitees snd the extent of diffioulty in securing competent
servicing of consumer products. No aetioh: was takep on thesebills
i the 90th Congress. =~ =~ T T
““In regpémse o the proposed _ﬁmﬁnﬂmmmﬁiﬁgm and fz an extén-
sion of ils inita} investigative effort, the Federal Trade Commission
asked its staff to prepare a comprehensive report on ‘antomcbile war-
Tanty practices. That report was published in October of 1968 and
concladed among other mmu% that, “performarice of manufacturers
and deslers under the wirranty las not achieved the levels implied
by the warzanty, and failure to perforin up to waranted standards
has been encountered in the mgnifackure and the preparation of ears
for delivery to consumers.” The report Went 'on to conclude that, “in
sbiviting under the warranty an excessive smount of service doés
Hot theet the standerds of vonsumer acceptebility, und veplacérient of
éars which have revesled sérions malfunctions‘and which einnot be
vepaired by the dealer is lnfrequent.” o S -’
" While the Federal Trade Comnission was attempting to shed sume
light on the antomobile warranty problem, a task force on appliance
warranties and services designed to dccomplish the purpeses of Sena-
tor Maghuson’s proposed advisory council wag ¢reated. The task force
consisted of the ﬁmgwﬁ tries 6f Comumterce and Tabor, the Chatiman of
the Federal Trade Commission, and the Special Assistant fo the Presi-
dent for Consumer ‘Affairs, Noi only was this task force supposed to
study the wattanty problem, but it was also Supposed to encourage
valuntary action on the part of industry and determine the need for
Federal legislation. Tn January 1969, the task force published a re-
port which included comprehensive recommendations of the various.
participants. The réport concluded that— : .

. There are & number of problems associated with Eﬁ&..pﬁ.

liance warrenties, However, the nnderiying and busie prob-
mﬁm which must be solved, 18 how to persusde or compe] a
manufacturer or reteiler to provide the purchaser of a major
apphiance with & eeaningful guarantee which they will honor
in Wonr tetter and spirit subsequent to the sale. .

&

The fask force then recommended that :

- At'the end of one vear,if i appears that substantial prog-
ress 15 not being made toward the aclution of these problema,
‘the mentioned dfficials should consider the nature and scope
of legislation necessary to achieve the desirsd resalts.

In anticipation of the possible need for legislation, Senator Magnu-
son ‘began to discuss pessible legislative wwo%.o_mwwm n early 1969, On
October 27,1969, Senator Magnison aind Senator Moss introduced
the Consumer Products Guarantee Act {S. 3074). On October 30, 1969,
President Nixon, in his conswher message, reconstituted the Task
Force on Appliance Warranties and Services and asked it to report
on, the problem. : o A ;
 Indtial hearings on S: 3074 were held In late Tanuary 1970, At that
time the Federal Trade Commniission promised to submit its report on
the Automobile warranty soon; the Task Force on Appliance Warran-
ties and Services said it would report to the Commitées in March. -
“Om Febmary 1%, 1670, the Federal Trade Commission. issued its
antomobile warranties repért which advoecated Federal Iegislation to
solve aptomobile warranty -and service problems. The Commission
proposed enactment of “a new and conmprehensive Automobile Quatis
Contrat Act, which would give statutory recognition.to the public util-
ity ablipations of mz?ﬂ%ﬁéaﬂ:mg&:?«m and provide for minimum
standsrds of quality, durability, and performanes of new autormobiles
and al} parts thereof, and which wonld place a statutory obligution on
manufacturers to provide consumers with defect-free antomobiles in
eomplisnee with such standards and to repair defective sutomobiles
and automobile parts which do not conform to suech standards.” In
short, the ‘Commission advdeated the erestion of a mandatory stety-
tory warranty through the divect regulation of product quality.

. In March of 1970 the Administration gave testimony before the Con-
gress which efnphasized the need for ﬁmmm.ﬁﬁm_.ﬂ;ﬁmmﬂw legriglation cov-
ering & wide range of consumer products. After careful study, the
Senate Commerce Committes amended the Magnuson-Moss. bill to
meorporate certain constructive suggestions of -the Administration,
industry, snd consumer witnesses-and ordeted 8. 3074 reported. The
reported bill was passed by the Senate unanimonsly on July I, 1970,
Althongh the House held hearings on S. 8074 and relited .EWE no
_m,m..aew was taken by the Honse prior to the adjournment, of the 91st
Tongreds,” - T -

’ mm.ﬂpﬁmnww provigiens of 8. 3074 were reintroduced in the 92d
Congress in a refined Torm slong with the Federa] Trade Conzmission
Reformy Propossls discussed below as the “Consumer Product War-
ranties and Federsl Trade Commission Improvements Act of 19717
(8. 986), The Committee again held extensive hearings on the war-
ranty and the Federal Trads Commission reform propoasls, «nd fol-
lowing intensive executive eonsideration of 8. 986, the Committee
ordered the bill reported to the floor of the Senate. .

- Thé¢ Administration was also active in the warranty field. The Presi-

«dent indicated in his consumor message of Faebruary 24, 1971, that he

woutd prapose a “Fair Warranty Digclosure Act” to provide for
@learer warranties and prohibit the nse of deceptive warranties. This
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aposal was transmitted by the Attorner General on mew.n_.. 8, Mw.._.“f
mmm_%mmgm.no& iy Senator Magnuson on Mareh 12, 1974, by request,
Aftor consideration onthe fleor; 8. 986 passed the Sensle by a vote
of 72 to 2; this arked the second time that the. Senste had over-
whelmingly approved comprehensive warranty legislation. dbhﬁﬁm
nately, the House was not able to move rapidly encugh o mmmwwnm an
pass n companion plece of legislation before tae wua of the 92d ﬁ..“__ﬁ-.
88, S L L 5
mﬂmw refined version of this same bill was intreduced by Cheirman .Emm._
nason and Senator Moss in the 33d Congress en January 12, 1678, as

S, 356, In lieu of holding further hearings an this proposal, the com-

mittes solicited coraments from alt those interested in the le islation.
After further refinements, the Committee wisnimonsly ordere :u.m fog-

islgtion reported tothe floor of the Senate, .

Needs o o
For many years warranties have confused and xaisled the American
consumers. A warranty is a complicated legal document whose full
essence lies buricd in myrinds of reported legal decisions and in com-
plieated State codes of commercial Jaw. The consumers’ understanding
of what 2 warrenty on 2 ﬁpﬁwn:mﬁ..wﬁigﬁ zeans to him frequently
doestiot eoineide with the legal meaning. - - o
This was not always the m,.,ﬁma When the use of & warranty in con-
janction with the sale of a product first become commeonplace, it was
Evpically a concept that the contracting parties understood and bir-
gnined for, usnalty af arms length; One eould deeide whether or notto
purchase & product with-s warranty, and borgain for.that warranty
secordingly. Since then, the relative bargaining power ..am."m_wgmw_ams.
tracting for the purchase of consumer products has nrﬁmmmmgmxm %.
Todny, most -eonsumers have little understanding of the Hmac%ﬂ y
complex legal implications of warranties oh consumner produets. Typl-
celly, a sonsumer today cansob-bargain with. _ugmn._ﬁaw.wﬁon:nﬂ man-
nfecturers or suppliers to obtsin & werranty.or to adjust the .H@Mo:mm
of & warranty voluntazily offered. Since almost all consumer prod-
ucts sold today are typically dogeso with a-centract-of adhesion, there
is no bargaining ‘over contragfurpd terms. B. 356 attempts o uﬂ_ﬁ@&“
some of the defects resniting fret. this groess inequality in bargaimng
power, und return the sense of fair play to the warranty feid that
hus been loat through the years as the organizational siructure of ow&
society has mﬂowﬂ%m The werranty provisions of 8. 356 are not only
desigied to nake warranties. understandable to consumers, but fo
redress the il effects resulting from the imbalance which H_wwmmdmw
exists in the relative bergaining power of consumers snd suppliers
mer products. Ce o
cmﬁomwmﬂﬁ.?_mu. provisions of $.-856 are designed to meet four busie
needs

{1} ‘The need for consnmer understanding, S
(2) The need for minitmum warranty protection for nczwzgmq.._.,

“~ {3) The need for assurance of warranty performance, and s
“,3 The need for better produet reliabiliby: ] .
Fivst, the bill is designed to promote consumer understanding. Fal
too Ireguently, suppliors of consumer products fail to sommunicate to

F]

the cansumer what, in fact, they are offering him in that small piece
of paper proudly lnbeled “wairanty”. The consumer really does not
know what to expect from the warranty offered, Whom should he
notify if his product stops working during the warranty period ! What
are Jus responsibilities nfter notifieation ! How soon 0an he expect a
fair replncement? Will repair or replacement cost him snything?
There is & great viwed fo generate conswmer understandin by clearly
and conspicpously disclosing the terras and conditions of the warranty
and by telling the consumer what to do if his gaarantesd product
becomes defective or malfunctions. :

Becond, the bill is designed to insure consuwmers certain basic protec-
tions when they purchase consamer products which have written war-
ranties. Normally when goods are sold, the lnw provides that certain
wnrtanties by implication aceompany the sale of these gaods. For ex-
ample, the law usually implies o warranty of Htness for ordinury nse
or, when the seller knows that the goods are to be used by the bazer
for a particnlar msmwc.mm_.. the law implies & warranty of fitness for a
particular purpose. The law sllows &Wm seller to disclaim his impliad
warranties only by using such werds ss %8s is” or “withaut fanlt” ar
by diselaiming the implied warranties when issuing an express war-
rapty. These rules do no injustice to eommercial buyers wha are sophis-
ticated in the ways of the marketplace and can fudge the import of
the express warranty and the mesning of the diselaimer of the implied
warranty. Lnfortunately, the ordinary purchaser of consumer pred-
ucts dogs not kmow the meaning of words in an express warranty which
state, for exnmple, “this warranty is in lien of any other expTes
warranties or the implied warranties of merchantability or fitness.”
In this sitnation a consumer’s rights may, without his knowlerdge, be
Yimited rather than expanded when & supplier of conswmer products
gives him & piece of paper with 2 woﬁ% claim of warranty written
across the fop. The issuance of a Limited express warranty while
sinmltaneously disclaiming implied warrenties has become an in-
creasingly compon practice which vesults in many cases in 1 docu-
rment which conld be more accurately deseribed as a Bmitstion on lin-
bility rather than a warranty, Therefore, there is a need to prohibit
the diselaimer of implied warranties when a suppler of consumer
products guarantees his products in writing,

The third major problem concerning warranties confroating con-
surmers today relutes to warranty enforcement. Even in the relatively
rare situation where the consumer fully understands the meaning of »
warranty, and there has been no disclaimer of the implied warranties.
he frequently is in no hetter position becsuse the warrantor doss not =
live up to the promises he has made, Because enforcement of the war-
ranty threugh the ceuris iz prohibitively expensive, there exists no
currently available remedy for eonsnmers to enforce warranty obliga-
tions. If warranfors whe did not %msmouﬂ as premised suffered =
direct economic detriment, they would have strong incentives to per-
form. Therefore there i3 a need to insurs warrantor performance by

monitarily penalizing the warrantor for non-performance—and sward-

ing that penalty to the consumer as compensrtion for his lops, One way
to effectively meet this need is by providing for reasonable attorneys
fees and eonrt costs to successful consumer litigants, thus making con-
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sumer resort to the courts feasible, It ig hoped that by making court
actions feasible, suppliers will be mﬁaozgmpma to develop workable
informal dispute’ settlement protedures for the expeditious settietnent
of consumer complaints & -0 7 S s
In the findl analysis, many warranty problems codld beé cured if
products wére ' made sufficiently reliable to last the length of the war-
ratity period and beyond. Thus, there is 8 basic need to stimulate better
produst design and quslity control for the predustion of more reliable
prodicts. One way of accomplishing this is by making it économically
rewarding for producers of consumer products to build reliability inte
their produets. o proesT b
Thrder present marketing conditions, the consumer his availakle to
him little or po information about the prodict reliability potential of
any cohsuthér product he buys. He cannot look to the length of the
warranty period as a possible indicator of product reliability, beeduse
varianes in warranty terms and pérformande perfnits producers of
less reliable products to compéte on ostensibly the same terms of dura-
tion a5 producers of more relinble products. Both produsers may use
the rubrick “warranty” and offer idéntieal ditvation periods, but one
mwgmﬂgw..ﬁwmg warrant parts only ahd require the consumet fo mail
che_produet to the plant while the other producer might provide for
repair without eharge and fix the product in the home. Only when the
riilés of the warranty game ave clarified sa thit the eonsumer can look
o the warranty dutation of the %@wvﬂﬁ.&._@gmmnﬂ ag an indieator
_of product reliability " (bectuse all éosts of breakdown have heen in-
ternalized) will consumers be able to diffeventiate on the basis of price
hetween thare relinhlé and less relinble produets This dbikity to: dif-
ferentinte should produéé economic rewards from inereased safes and
reduced service costs for the produder of more'relisble products.
- Before the duration of the warranty can become a nseful éompara-
tive pauge of product reliability, it is fidecssary to clésrly designate
for the consumer whether the warrasator 6f the product is willing to
assume all éogts connected with the H.mwm...m.m.... or peplacement of the
warranted product ‘and whether he is'willing to absoTh all consumer
coste incidental to ‘any failure o live up to the promises of fres and
timely ¥epair or replacement. Only a warrenter giving this type of
“pll® warranty is.in a pesition to’micrdase his proft, by making
product, Yeliability or service capability improvements. Farthermore,
to the extent that consumer choiea in the marketplace is guided by the
desive for product reliability messured by the durdtion of the war-
ranty, there will bs an incentive for suppliers of consumer products
to offer full warranties of relatively long durstion: Therefore, there
is & need to identify for the ¢onsumsr which products sre fully war-

ranted and to creste standards for “full” warranties.
| FENERAY THADE COMMISSION IMPROVEMENTS

TIn 1988 the Whealer-Lea Trade Commission Act expanded the
powers of the Federa! Trade Commission to ¢over “unfsir or dectp-
tive acts or practices in commerce.” The purpose of this expanded
suthority, in the words of the House Conumnittee report, was to make
#the comstmer, who may be injured ‘by an unfair trade practice, of

g

equal concern, before the law, with the merchast or manufacturer

injured by the unfair methods of e dishenest competitor.” Congress,

however, did not accompany this broad grant of authority with & con-

‘comitant expansion of the Commission’s powers of enforcement, ex-

capt partially in the limied srea of food, drug and cosmetic
reréising. : : C _

Thus the scle enforcement weapon svailable to the FTC to police the
vest majority of consumer frauds, deception, and cheating has been
the cense and desist order. Even in 1988, a minority of the House
Committee reporting the Wheeler-Tea Act recognized and decried the
inadequacy of such a limited enforcement power:

*¥**Unless the disseminator of a false advertisement
knows at the time of the dissemination that he may at some
time in the future be held accountable by a criminal or civil
Mmmﬂwmﬂ action for the unlawiul dissemination, he will not be

terred from such dissemination. Xt is just this deterring
effect that is lacking when dependence is placed upon conse
and desist ordera for enforecement, .

 Their fenrs proved well founded. Bach subsequent decade has
brought forth. indictments of the FTC’s incapacity to enfore section
3 ﬁww Mmmcwa@w% M.mmmu& M_wm_mu Comamission Act. . S
CInt h Congress, Chairman Magnuson introduced and the
Senate passed S, 3064, the *Deceptive Sales Aet”, which wonid have
fven the FTC authority to .wmmﬁmwﬂmmwﬁwsw@ injunetions to bring
wfair or deceptive practices to a halt immediately in appropriate.cir.
crunstances: The Houss did riot act, This legislation was reintroduced
in substantially identical form ‘in the 91st Chong on May 26, 1969
by Consumers Subeommitiee Chairman Moss and m
son, az . 2246, .

On Octoher 31, 1969, President Nixon, in his consumer message to
Congress, called for “expanded powers for a revitalized Fedoral Trade
Commission, 10 ensble it to . protect. consumers promptly and effec-
tively.” The Administration’s “Consumer Protection Act of 1069” was
introduced by Chairman Magnusen, together with Senators Baker,
Gniffin, Prouty, and Scott as m,m 5203, on December 3, 19689,

- The Consumer Subcommittee of the Commerce Commitiee com-
merniced hearings on these propossls shortly after the introduction of
3. 8901, receiving the testimony of Mrs. Knauer, Constmer Advisor to
the President, &nd Assistant Attorney General McLaren on behalf of

- 3
hairman u-

the Administration, The Subcommitiee also sought the benefit of the

experience of uwawm_,m@_ﬂmswmwwﬁmw of the FTC individually.

- "Commissioner Philip Elman, in testimony before the Committee
explained how thée FTCs uﬁWmnouw Emamp was related to its de-
pendence upon cense ind desist arders: .

* ¥ * [Alstomost products and services offeved the pubtic,

e principle protection for the consumer is left to the Fed- -
~ eral Trade Commission and its limited power to prohibit
unfair apd deceptive practices solely through issuance of
orders to cease and desist having only prospective effect.
Unless and until an order based on past. iouwmoaw is issued, no
penslties, criminal or eivil, can be imposed for practices that
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vialate the Iaw, no matter how flagrant and harmfui to the
- poblic. And even as to respondents nnder order, they are sub- -
- et to eivil pensltiesonty 1 viotations of the order nre proved
ma new, mm@ﬁ.@aﬂ.ﬁdmm@mr ‘brought hy the attorney general
in a federal conrt. Finally, while injured consumers are given:
a privete right of action under & few statutes {(e.g., the-Con--
suraer Credit Protoction Act), no recovery of damages may
he had undey the FTC act even when they result from uniair
- ‘und deceptive practices which violate an outstinding order
to cease and desist, : . : _
And Commissioner Mary Gardner Jones strongly concurred:
* % FYWThat we need are stronger sanctions. A ceose gnd
desist order is not enough to create the ond of deterrent that.
gne needs so that in f2¢t business will police itseif, because no
afency, state of federal, ean police vidlatians of lsw. What
vau depend. on is for the coinmunity. to. police itself. But in
bwder for a conyinunity fo police iiself,-yon have to have
effeclive sanctions.® * ¥ . h o .
* Bargeoning publie imputience with the Conugidssion in-the consumer
sonsoings 1060°%-—fueled by revelations ef biréaucratic ineptitudes and
couswmer neglect—led President Nixon in April, 1969, to seek from the
American Bar Association’ a. “professional appéaisal of the present
efforts of the ¥TC i the m.mw% of copsumer protection.” The ABA

7 ‘vesponded with 5 landmar¥ stady performed by o special commission

ander the Chainnanship of Miles W. Kivkpatrick. ..._w.wﬁn.E.u other things,

¢ thie Kirkpiatrick Connpigsion coneladed: -

# % * Wg believe :that effective Jaw enforcement in this
‘area requires tho creation of new procedural devices, inelwd- -

.- . jng aright in the FTC, in. gppropriate sitvations, to scelr pre-

Timinary injunctions against deceptive practices, and some
- form of privete relief for-or on behatf of consumiers injured
- by such practices. « - St T o
FTE Chairman Casper Weinberger, who had faken the reigns of
the Connmission a4 the moment in its 50 year histofy when had
renrhed ite nadic in public sstaem i confidence,on Vuw.wm._oum & unani-
mous Conmission, sotght new powers from Congress. In addition lo
anthority ‘to obtain preliminary injunctions, Chairman Weinberger
asked for (1) snthority to assess civil pepaliies for existing violations

oaﬁ....ﬁmmﬁ.wﬁnwoﬁ.&_.gmwmmmmﬁdmﬁ._..&w:m.ﬂwﬁoﬂ,i&wﬁcumo_..mmwwmanm
commission orders, and {3) anthority t¢ award dameges to consumers
irjured by acts or practices Touhd by the commission to violate the law.
“Chairman Weinberger tokd the Committee that these provisions
“pepresent exiremely important proposals, the enactment of which
will emable tho Commission to give the eontdiy’s consumers the protec-
tion from unfair and deceptive practices to which they are entitled.”
Support for these statements hws been restated by both sueceeding
Chairmen, Milee W, Kirkpatrick, and Louig A. Engman. = .
Although S. 8201 was reported to the fioer too late In the second ses-
sion of the 91st Congress te receive floor action, Chairmsn Magnuson
and Senstor Moss renewed theirefforts fo improve the Federal Trade

Definitions (section 101}

il

Commission Act in the $2d Congress through the introduction of the
“Consumer Products Warranties and Federal Trade Cominission Tm-
rovements Act of 1971,” which combined the warranty provisions
senssed above with the FTC reforms, _ h
After extensive consideration of this legislation, the Committee re-
ported it favorsbly to the floor of the Serate, where it passed by a vote
of 72 to 2. In the resh of business surrounding the end of the 92nd
session, thé Houss was unable toast, . .

.. On Januery 12, 1973, Chairman .w_ﬁumﬁummﬂ Eum Senator Moss intro-

duced S, 356, 2 vefined version of the same legmsiation. Comments on
the bill were solicited, and after further refinements, the legislation
was ordered reported to the floor of the Senate.

 SEeTIoN-BY-SECTION ANALYSIS

TITLE I

e As used in title I, “Commision” méans the Federal Trade
1ENH AT

-, (2} The term, “goBsumer w_ﬁ.om_ﬁm.n:_.mm limited to tangible personal

property, not realty. Forthermore, to m_mawmw a4 A& Eﬁmcﬁﬁ.»w&mﬂaf
the tangible personal property must normaliy be used for either per--
goual, family, or wcﬁwmma PUTPOSeS. . i o .

Thers are many products which are used for both personal and hus-
niess purposes, For example, a uwwnﬂ:ma is elearly a consnmer product
when used in the homeg by members of the fumily, Tt is hot vnepmmon,

-however, for typewriters tu be purchased hy businessmen for exclu-
sively business purpeses. This may create an ambiguous sitnetion

Trany instances, To the extent that there is any necessary ambigaity in
the term “comsumer product.” the ambiguity should be Tesolved in
Tavor of coversge. Persenal or fumily use of a typewriter is not upeom-
men: therefare, for the purposes of this {itle, a typewriter would be
considered a “eonsumer product” if any guestion arase. Of coirse, the
Frderal Trade Commission eould exempl s warpantor from the dis-
closure and labeling provisions of the bill to the extent that he sells
consumer produets to persons for use in their bosinesses. "

. The term “consumer product”. is also defined to include property
whichsis intended to he.attached to, or installed in. resl property—
without regord to whether it is so attached or installed. An appliance
which has been sattached to or installed in real property might no
longer he considered “tangible personal preperty” for purposes other
than this bill because the appliance may become a fixture, aud thus be
characterized s realty rether thun personalty. The definition of

Seonspiner product” ingures that fixtures which are normally used for
~personal, family or housebold purpnses will be covered by the act
“without regard to whather the object in question would be considered

realty or personalty for some other purpesa. . .
The term “consurner produet” is limited in subseetion (2) of section
101 by the sentencs, “not withstanding the foregoing, the provisions of
102 nud 103 of this title affecting consamer products w..uwwg anily to con-
snmer products each of which actuaily costs the purchaser more than

-85." This langnage has tha effect of excluding products Qmmﬁm mw.u_
tle 1.

or less from the diselosure end desipmatiofi requirements of ti
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provisions ¢f the Federal Trade Commission Act, and, if 1t is war-
tanted in writing, to the other sections of this title, particularky seo-
tion 110, A written warranty on.a consumber product costing 35 gr Jess
which meets Federal standards for warrniies nnder section 104 ofthis
tivle may be designated & “ERIP? warranty, githough there is 1o To-
‘guirement that it he sy Iabeled. Of course, if such a warranty did not
meot Federal standards, the prohibitions of the Federal Trade Com-
‘ilssipn et against unfair or deceptive ‘ncts would probikit it from
“being labeled as s “tull” warfanty. SR T
“(8Y The term “consimer™ iz defined in subsection (3} of section 101
as the first retail buyer of a1y éomsunier product; any _vs.mo#_g whom
such product is transferred for use for personal, family. or household
purposes dnring the offactive period of time of 8 writien warranty or
cervice contract which is applicable to such product; and any other
person who is entitled by the terms of snch written warraniy or sery-
jce contragt or by operation of law to enforce the obligations of sich
wartanty or service cohbract. The vise of the term person 18 meant 1N
its most all-inclusive sense; for example, & ocwm.oﬁwﬁow surchasing a
“Golor televizion set may be deemed to be’ w ¥ gmmﬁaﬂc.ﬁﬁzw.mrm
“The intent of the definition is to make cledir that the supplier is not
antitled to speeily which classes of ‘people may enforce the ob-
Tigations of the warranty of servide contraet so long as the produet
‘i trensferred’ for wse for personal, family; or hounschold - purposes
during the term of the weartanty or service ‘coritract, Valuntardy as-
mﬁg% " warranty or service contrast obligations extend ot least-to-the

However, any each excluded consurer product remaing subject-to the

first purchaser and any sa

) | . mﬁﬂa transferee during the abligation
‘pericd who gsed the produdt f r personal; farmly, or household pur-

proses, Because' the term “conermer” dedignates the scope of the war-
ranty obligation, it also includes any otiter person who may enforee
the obligations of the whrranty orservice contract asither by operation
‘o Taw o by the térms of the warranty or gofvies contract. - 0 v
-~ The dufinition of consimer ia not intended o inchide persons who
dtilize consumer products for somnercial purposes. For instance, o
clothes washer milght be purchased by a'consnmer and subsequently
‘transferred within the warranty period to’a person who installs the
machine in & comritercial lanndromat. The subsequent. {rangferee
wonld miet bs & consumer, since the product is pot being used for per-
gonal, family, or household w._ﬁwummm._ R - o
(3} The éoncept of “ressonable and neesigary maintenanee” is de-
fined in subsedcion {4} of Section 101, and is used in-Section 104(d}.
If u supplier san show that 2 consumer has Tatled to provide reason-
able nnd necessary mainténance, he s entitled ta avoid his duties to
reprir_ov replace a malfunctiontng or defective warranied consumer
product if the sck of reasonable and necessary maiitensnce saused
the malfanction or Jefect. “Heasonahls” mainfenance means that main-

. tenance whish the consumer souwid be gxpected to perform or have per-
formed, given the skills he or she may be expected to possess and the
{ools normally available to g consumer, or the availability of mamte-

HERCe facilities. “Necessary”™ maintenance includes the eoneept of rea-
‘sonabie maintenanes but goos further to require that the Teasonable

13

‘maintenancs be necessnry in order to keep fthe consumer product op-
M.“_..ﬁ.ﬁﬂ in a predetermined manner gnd performing its intended futse-
0T . . - : " - .. o : o ’

(%) The term “repair? is defined in‘éubseetion (5) of Section. 101 to
.ﬁ.ﬁ#wm.m. not only vepair in the normal sense of’ rarvecting & malfunc-
Honing contumer jiroduet, bur alse replacement of thut malfunction-
g preduct with o new consumer product oy u component thereof
whielis identicsl or équivalent to the mislfunctionihy consumer prod-
uct or component. The term ¥ ased in Section. 104 in defning the
dnties of mﬁEi.::.m meeting Federa] stundards for warvanties. Tothat
extent, the comcept of repairs set forth in subseclion {3} of section
ol hirs divect applienbility onty toa Syt wrrranty, Flowever, it s
Wﬁﬁﬂzm mwﬂ..ﬂ.mﬁ_%r_., mmﬁaﬁ of'a warvanty other than o S s
anty, the definition of repairin this bill ¢ 1 Grve asq guide
Fiieaning of the word :.dwwm”&.. N mv._ﬁ e m.m.ﬁa.m\m.w gude to the
! _,‘mnu...ﬁ.w.w. term “replacerdent” ie defined in wuthsention {8) of section
101 Thik téra hils divect applicnbility only to syl v rrimtios but
ight also serve d8'a miide in other warranty. situations, The term in-
eliudes the rormal coneept of replacement and requires fhat such re-
placement be with & new consumer product.: The term also. inchides
the refunding of the actual purehase price of the eonsumer product
_.H.m.n.mwﬁ.w or replacement is net commercially practicable or if tha pur-
chaser is willing fo accept such refung ja heu of repair ot replece-
‘metit. Tn other words, the purchaser is required to. neoept & refund
in Heu of repair or replacement. if such repair and replscement, it ot
‘éommerdially practicable; on the other hand,:if repair and replace-
‘ment 18 uog.5_%ﬁm.ui......ﬂuwnaomwa the consumer mav. if he desires, ac-
cept. gmch vefind in livu-of repair or replacement i£ 5t is offered, This
would aliow the supplier, when he doecides thiat neither repair nor re-
Emﬁﬁmﬁw is commercially practicable, to refund the purchese pricé
Asipplier could decide that repair or raplacement s not sommercially
‘practicable, for example, in'a sttuntion of supplier-consumer disagree-
mient over such things as whether reasonable and necessary wainten-
ance has been performed, or whether misuse has acurred. This allows
W.szwﬁwﬁ.wmwﬂ%a_ﬁm#m a business mmamm_...ws 85 to when neither replace-
ent in kind tor repair 18 commercinily prachic and to instes
.u,mm wgm:w the ﬁﬁ__.wor?mm wiﬁ__. A Bl vamﬁ,nﬂﬂm Ewa S_ Ew.amm@
¥ rourse, when:a product is to'be replaced, the co 1 i3 obli
to mike the defestive product: :adwmmﬁ@._ to nma.mﬁﬁwmmwww ﬂ" _ﬁmrwvwﬁmm
uct s pottable, the consumer might have to return the product to the
_E.,.w_uﬂi_ purehase. In making & proddet “svailsble’ the ronsumer is
required to free that product .of eny lens or incumbrances, but in
thaee situations where fixtures are to be replaced, the conaumer showld
be under no obligation to make the malfunctioning consnmer prod-
ek available free and clear of:any liens or incumbrances attached to
it because it is part of ‘the real ﬁg%mgﬁ. It would be impracticable in
requive the consumer to pay o the ‘mortgage on lis heouse -in
nrder to be eligible for véplacement. The substitution of one such
fixture for auother should result in the transfer.of thesecurity interest
on the defective praduct to the new consumer product so thet the m-
torest of the secured party would not be prejudiced. SR
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as any person {including any partnership, COFPOTRLAOND, OT ASSOCIRLION )
Eﬁmm@w in the business of making 2 conswmer product or service cozn-

(%) The term “supplier” is defined in subsection (7} of Section 101

Aract aveilahle to consumers, sither divectly or.andirectly. This defini-

tion wonld include all persons in the distribution chain inciuding the
component supplicr, the manufacturer, the distributor, and the retailer.
Beeause the definition of “supplicy” excludes those persons not
Fegrularly engaged in the business of making consumer, roducts avail-
able to consumers, the warranty. provisions of 8. 346 do not apply to
indie private transackions, g . )
ﬁm.”‘..w, T aﬂc%ﬂ “yparrantar” ie defined in subsection (8) of section
101 ag any supplier or any other pariy who gives a warranty In
writing. Thus, & party not selling u product but offering a warranty
on the produet for the benefit of & consumer would be & warrantor,
(0 The term “warranty™ is defined in subsection {8} of section
161 as ineluding gusraates, axd to warrant is to guarantee..

{10} The term “warranty in writing” or “written warranty” is de-
fAned i sibseetion {10} of section 101 Depending upon whether, or
mot the warrgnty incerporates at b minimum the uniform Federal
standards for wirranty sel forth in section 104, it may be either a
afoll warranty” or 8 “limited warranty”. . - o _

. -(11) The words “warranty in wriing sgainst defect or moalfnne-
tion:af & eonsumer product” are defined in subsection {11} of section
10%. A warranty in writing against defect or malfanction is one in
which there is a written afivmation of fact or promise made Yat the

time of sals”. Therefors, as epplied to advertising, only point of sale

advertising could be found tocreate m.%pﬁmbﬂ.w#. writing under the
termis of Ehis definition, Of course, this ia not the case with respect 10
the broader category of express warranty ns used in section. 110{d}.
ir order to create a watranty ip writing against defect or malfunc-
Hon of & consumer product under this section, the written affirmation
or promise must relate to the nature of the material or workmanship
sy promise or affivm that sach materiel or A_....QHWEEEEm is defect
free .or will ment n specified level of performance for a. particular
viodoftime. - ¢ _ - N SR
H.wm.ﬁ__w exaimple, 4 written statament given ad.the time of ..mﬁm_.&w:ﬁ f
particnlar clothes washer wonld “effectively. wash clothes would
ereate 4 Swarranty ih writihg against defeet-or malfunction of-the
consumer produgt™ il that staténient became part of the hasis of the
rgain beeween the supplier and the purchaser. This statemnent woutd
represent a “promise” -that the “material or workmanship? of, .E“u
product are such that it will “meet & specified level of performance”.
namely washing elothes effertively. Alternatively, a sworranty in writ-
ing against defect or maifunction aof the consurner-product could arse
if the sapplior undertakes in.writing to refund, repar, replace; or
tako. ather Temedial action with respect to the sale of a . consumer
praduet in the event that ¢he protluct fails to meet specifications set
Forth in che undertaking, Kor exnmple, the supplier night state: *if
this washer doesn’t wush clothes effectively, T will refund its mﬁﬁ_amﬂ
price.”. Sinee this represents an undertaling in writing to refund the
purchase price of the product if the product faile to wash clothes
effectively, a warrantv in writing against defect or matfunetion of a

&
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consumer product wonid-huve heen createdy In any event, any writken
afirmation, promise-or nudertaking diseussed ahove wondd have to
heeome part of the hasis of the bargain between the suppier and the
purchaser te-auulify as o “wareanty-in weiting against. dofect ar'mitl-
Funetian of & consner. produet”. S o
2 {1%2). Bhe term “withont chargo® isdefined in submeetion (12} of
speLion 1, In sectien 1094w supplier making o “full? warranty and
thus necessarily meeting or exereding Federal standards must repais
or repleee. any matfapetioning or défective consimes praduet within
o -roasarbie fime and ¥without charge®, Normally a wardasitor whi
aksnes. the obligation te remedy.a defeet or malfunction within a
reasonable time and Pwithout chaege’” woulil net nssere o constimey
aith any eost atfendant to the discharge of the warranty ohligriions.
For example,; the warrantor could not®requirve the parchaser to
roturn ac-consiwmer product by mail 3 the cousumer bad to pay
forr thw postage ar. ibavas very diffienld toeaneil Lidewise if a _.e.g.w..

fueility was Jocated at dn mnveasonuble distaee; it woitd normatiy

mx..&ﬁumn?ﬂm".mwﬁ.ﬂﬁw_u...m:ﬁw_mmp..xi..:.w&Tm,_am.,a.w#_,..,mswn.,i.ﬁ.w.:@woi..ﬁa.viz.
proiluct fo that fkeility. (See discassion of sootion 104, irfra.) A
The term does not tecessurily. meas thit the warmntor fviest neves-
sarily compensate the prrchaser for inchdental expenses, howsver, 14
the sipplier can affirmntively demonstrate that .msb...r_xw._%:mmm.m_»oz I} b
borpe by the purchaser, { See section 104, infral) - . R
- Nphseelion 32 of wection 101, however, does affomatively regnire the
sarvantor fo eompensate the parchaser for any resgonable, Nividental
expenses rosulting from the warrantor's failure &y repair or replae
Avithin, ?...ﬁ.hmez:ww.,_. fire the malfnnctioning oy defective tonsuther
Jraduct, Such incidental expenses may also be compensated if the war-
rantor pnposes anyailizeasonable duties dpen the purchaser agn eondi-
taon, of mw...«ﬁ._,.\.wﬁ... "w..mw,ﬁ,? ar repiacement: {The use of the ferm inei-
dental.expenses hire 1 not 0 be confused with the concept of inclileatal
o1 conseuential demages; whicly nre fo ba' poverned by atats law. See
soction 118 {eh.). S e L T :
PHaeclosiie Regiavements {section 162) S
v Section 102 of title T outlinés disclosure requiersvuts for suppliors
of comsumcer products’ who offer warraniies in writing e sorvice con-
rcts i writing, Sappliers nee required. ¥ disclose fully and can-
‘gprepousl¥ in-snply and rénility apderstood lungusge the tavms and
donditions of their warrsnties.” The Federal Trade Commission is
guthorized bo detai) these diselosure regiirensints 0 accordance with

m:.an.ﬁ&admm set. forth in section 100 of titte L.

U Ertimerated inisection 109 ave certain informstional sress which
the Federal Trade Commission isfa consider when pronmlgating dis-
clasnrs’ veguintions, These guidelines expmplify information that
Awonhl prototé Consumer imderstanding of wwiranties both ac the
ki of the sale and when the product breaks dews. Far example, sub-
parvagraph (h) of paragrapl {2} of subsection (2} of seation 10.sne-
gests that the warrantar tell the sinszomer on what days and during
what hours he will perform hig obligations in cage of defect or
mnlfunction, Tor instance, i w refrigerator broaks down, 1 eansumer

gould consalt, s warpanty to.ascortuin whether 1he warrantor had

emergency service on SBaturdays orSurdays. This information. coupled
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with that in mnwwﬁwmﬁm%# 1) relating to the period of time it wonld
tuke the warrantor to effect repair or replacement, would enable the
consamer to know what to expect and to teke necessary precaution
against the spoilage of food in the interim hefore the necessary repairs
could be completed. Such information would alse be usefal to the con-
surmer in making s product seleetion at the time of sale. One may be
more prone to purchase products from 2 supplier who provides smer-
gency serviee for such items us refrigerators. .
The Committee is of the belief that the informal dispute resalving
Elechanisms mﬁaoﬁuwﬁm@ in section 110 will be useful for the redvess
of grievances anly when their éxistence is known. Subparagraphs (j)
ub% (k) suggests that the consumer shonid be notified of his ability to
seek redress through both any informal dispute settlement mechanisms
that the warrantor may offer or through lepal remedies made eco-
nomically feasible because of provision for recovery of reasonable
costs, meluding attorney’s fees based on actual time expended. Forther-
more, if the warrantor is required to inform the consumer of his rights
in the event the warrantor fails to perform, the Coramittee believes
that the warrantor will have greater incentive to perform as prowised.
Of course, the items of information suggested for disclosurs in See-
tion 102{a) (3) (A) throngh {K) are not intended to be either manda-
tory or exclusive, The Commission may well determine, in gecordance
with section 108, that disclosure of additional items of information
may be sppropriate. For instance, it may well be that for some prod-
ucts, disclosure of what constitutes “reasonable and necessnry main-
tenance™ wonld be appropriate. .

- Section 102(a) (1} authorizes the Federal Trade Commission to
detexmine the manner and form in which information pertaining to
any written warrenty should he presented and &m@?u.m% in advertis-
ing. labeling, point-of-sale matertal, or other represertations in writ-
ing, Subsection {b} makes explicit the fact that the Commission 1s
not authorized hy this title to preseribe rhe duration of warranties

wven or to require that a product or its components be warranted.

"hile it is the intent of the Commnitiee that the Commission under
authority of title I of this bill may not preseribe the substance of
written warranties, except to the extent provided in section 104, this
Hmitation is to be read In ¢opjunction with the savings provision in
section 112 which says that, “Nothing contained in this title shall be
constried to repeal, invalidate, or supersede the Federal Trade Com-
mission Act {15 1.8.C. 41 ef. seq.) or any statute defined as an Anti-

Trust Act.” Furthermore, the Commission iz expressly granted the
authority to prescribe rules requiring warranty or service contract
periods to be extended to compensate the consemer for the time during
which the warranted nse of his product was lost as & result of a de-
fect or malfunction. As stated I section 102(b), such an extension
shonld rot occur unless the consumer is dented the use of his product
at least ten drys. The ten-day fipure shonld be cumulative ever the
duration of the warranty period, sines otherwise the purpose of any
such rale eouid be eircumyented,

Designation of Warrenties {section 103)

Section 108 of title I requires suppliers who warrant in writing their
consumer products to clearly and conspicuonsly designate such war-
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rarties M-a manner that will enable consumers to readily discern the
type-of warranty ﬁ.E.bm given. If a warranty meets the Federal stand-
ardsset forth in Baction 104, and does not Hmit the Gabitity of the war
runtor for eonsequential damages, then it is to b conspienonsly desig-
nated as & “full {staternent of duration)” warranty. For example, wn
applianes guaranteed for a full tesr in aceordancs with Section 108 (n)
{1} wonld .r%qo & warranty headed with the degignation : “full one vear
warranty.” If 2 warranty in writing Yimits the Nability of the war-
rantor for eanséquential damages, but in all other respocts meets the
requrrements set forth in-Seetion 104, then it shall be labeled as a “fult
{statement of duration) warraney {remedy limited to free rephiir or
.Hﬁ._mz_.ﬁﬁm:_,\ withit a rensannble time, without charge) ™. Tf 8 warranty
e nriting does not meet Federal standards, 1t would be desienated in
such 4 way ag toclenrly indieate to the consnmer the fact that it is s
“timited” aeanpesed {0 a *full” warranty, The designation should i
dicate the limited geope of the coverdge afforded. For: example. o war-
ranty on an apphianee might be deximiated 88 & “parts only warranty™,
or a marrenty-on an article of elnthing misht be headed “colorfasinoss
anle™; The Federal Trade Commission, in Section 109, i empowered to
define o detail the designation requirerpents for limited wniranties,

- Thare nre soverat execptions to the desigmarion recmrirements set farth
in section 103, Ihst, if a product eosts the purchaser %5 or Tess, &
warranty anthat produet daes not nead to b dedionated in accordsnce
with sebtion 108, Sesond, the Federal 'Trade € omimission “HAT, PR
suantto section 104, exempt a supplier from complying with the desig-
nation requirements in section 103, Finally, sertivn 103/hy exelndes
Trom the.designation requiremnents of Section 103 Yexproesinis of gen-
aral polisy concerning engtomer satisfaetion which are et sibioct o
any specifie. limitations.”: For example, & stetement sncli as “satisface
tion anaranteed or ¥our money back™ does not have to he designated as
a full or partial wartanty. Section 303 (h) also exempts such general

nhicy statements from the provisions of sections 102 and 104 of title T,

1 order to be eligible for oxemption, a general policy statement wmst
nat be subject 0 any “specific” Hmntiations, The word “speecific” is
Beluded. in order to protect a supplier from a eonsumer whe uses 1
product for 10 years and then complaing of dissatisfaction with the
product. X refusal of a supplier to honor such an expression of dissntis-
faction from a consumer who has used a prodnet without expressing his
ahjections for 10 years would not amount to a “spectfic” Hmitation on
the genaral policy concerning eonsumer satisfaction,

In thowe situations where the purchaser may ohiain both writfen
statements or representations not sabject to any specific imitations ag
woell as specifie warranties in writing from the same supplier of & eon-
snmer product, the written statement or represaptation not subject to
any specific Bimtations should rantral unless the warranty i writing
clearly and conspiouonsly excludes the guarantee of consimer safis-
fartion.  (See also section 1104d} (2) ). In any event, any statement or
represeniabion folling within the exelnsion rontained in section
104 (b} -would Temani subject fo the provisions of the Federal Trade
Cormission Act'and to seetion 130 of €1l 1,

Federal Ntandards for Waprdnty {section 704) .
The minvmum dutics whith a supplier must assume when piving a
“il” warraney are deseribed in section 104 of title T. At & mini
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mium, the supplier must prowmise to repair of replace any nialfnnetion-
ing or defeetive consumer product covered by the warranty, within a
reusonsble time, and without charge. In addition, the warrantor s
prohibited from ing osing any duties other than notification upon the
purchasor as & condition of securing repair or replacement of a con-
sumer product covered by a warranty meeting Federsl standards,
nunless the warrantor can sfirmatively demonstrate that additienal
duties would bo reasonabie. . . ) L
"The words “repair,” and “replace,” nre defined with specificity in
section 101 of title I The concept of “ressonable time’ eannot be
precisely defined. The amount of time which i repsonable will vary
aceording to the castomary time for repair of similar consumer yrod-
vets, the lacation of the defective eonsumer prodnet in relation to ‘the
repair tacility, the consumer’s day to day need for the product, dnd
other factors. The term “without charge™ is defined in paragraph 12
of section 101 of title L. der to add cerbaing an
the relatignghip beiwpen. the. iev-ard the puschaser, the Federal
Trade, Commission is, smpowered. uder. Section. 108(e) to define, to
The e¥tont possiple, the duties Imposed npott the mﬁﬁ%ﬁd whe-decides
£ Tully. warest s products: Srick rales-and-regulations-would *he
promulgated in-weeordance wHT the-prosedtires-set-forth-in-seetion
105.of tiede T o o - .
- 1n determining whether a supplier can impose duties ether than noti-
Heation upon the pavchaser, a vourt or-the Commission ﬂ,mﬁ.E om-
pire the magniude of. the econornic. burdens “necessarily™ imposed

aficity ro

upon & warrantor sgainst the magnitude of the burdens of inronven-

?ﬁm?.ﬁi.&.ﬂm&r? Jﬁa‘mmmpi_w;;amémiwEﬁﬁ?mﬂ:_dwmmﬁ.ﬁg éoﬂ.@
Uneessarily” requires a court o the Cemmissinn to explore the alter-
natives available o the sapplier and the purchaser before weighing
the supplier’s burden against the purcheser’s burden. As an itinstra-
tion, suppose the mannincturer of o small, portable consumer product
ofers a “full” warranty but reduires the consumer to personaily deliver
the produet to o service cenfer in case of malunction or mmmmﬁ_w. The
sapplier might argue that this is n reasonable burden because it would
be choaper for the purchaser to bring the product to the service centur
than it would be for the supplier g0 maintain a pick-up svstem. Before
evaluating the rensonableviess of the duty imposed by the supplier, &
const or the Commission should explare alternative methods of return-
ing the produret to the service center for repoir. :

Tar example, it may be less costly to all parties concerned to use the
mails or & private delivery service to transport the malfunctioning or
defective product. 1f this were o, then placing the burden of personaj
delivery to ‘the servite center upon the copsamer woald be un-
raasonnble. Farther analysis may be necessary, however, in order to do-
termine what type of mailing duty er delivery to the privafe carrier
wonld he reasonible. For example, the warvantor in the above example
might cltange his warranty to require the purchaser to ni&il the defec-
five or malfunctioning cotisumer product fo & seyvice center for repair.
11 the average rate of return for repair or replacement of the product is
one Jor every hnndred sold and if the average cost for mailing that
produet to the service center is $1.00, the snpplier’s econonic burden
would be $1.00 per hundred s41d, assuming he already absorbs the cost
of mailing the prodnuct back to the consumer, In all likelihood, this

A e
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cost would be pasged on t6 purchasers of these products by charging
1¢ more per produet, TE-the supplier pays the vost of the return
~mailing, then the cost to the one purchaser out of one hundred who
bas te send his __uw.&sﬁé for repair wonld be his tinie i having o prek-
ape wnd mail the product plns the 1¢ inevesse in purchase price, The
remaining M wonld be paid by dther purehasers, and the priee of the
product snvolved would reflect both ity arquisition: and complote war-
ranty ost. 11 the consurier was requiretl to pay the mailing charge,
then his expense wonld be his time required to package and mail the
product. plus the §1.00 mailing charge; this-would impose a burden
aly hitn which wonld.be one hundred times grester. The barden on the
supplier, however, would remain ralatively vonstant in either situation.
A vequirement for the consumer to pay the mailing cost would, there-
fare, be unveasonable because the magmitnde of the burden 1mpossi]
upon the consumer in relation to the magnitude of the burden imposed
upon the supplier isso much greater.. . . . . L
~nbsection, {h) of seotion 104 gives the parchaser or consumer the
“right to demand and receive replacement. of a.consumer prodyet which
has needed ﬁm—uia.wb unrensenable muniber of times during the war-
ranty period. The provision is designed €o vectify fhe situation wherea
consianer has Tecelved & proiuct which turms out to-be o “lefhon™,; oz
wherd the supplier’s répdir systein 18 so ineffertual that defects are not
corrected even theugh the produet 15 repeatedly rétursed, for repair.
Tn the face of tontinual malfunétions of the conswmer produdt; the
ability fo tondinne to return the product for repair i msufficient re-

_conrse for fhe consumdr. o order to give specificity fo the language

“intensonablefinfiber of timés dnbing the warranty period,” the Fed-
-eral Trade Commigsion, i section 100(e), has been directed fo“define
in defait” _*“rm.mu.ﬁﬁmmsmmm 61 subscction (d] of section 104, This.wes

the TP be_rale to sstablish what in_fact js, “an nniessenable

connmeiprodusts, Al full

‘w% ABUAS

3 e

" retund of the @mﬁﬁmmﬂ_uﬁﬁuw:wm: of veplacement with a new product
. wonld satisfy the requirements of this section if the supplier detor-
. mined that repair or replacement wis not tommercially practicahle in

. fhe circuinstances, In cifher-dase, the burden of depreciation i to fall

“apon the sibplier, { Bee distigfiow ol section 101{8) supia.)

 Rubseetion {e) ‘of section"164 states rhat the full warranty duties
assupied by a sapplier extend to the eonstner, “Congumer” ig defined
in section HOHM_E,,._ S e

- Bubsection (3) of section 104 sfates that a snpplier does not have to
répair ar repiace a consmmer produet whick malfunerions or hecomes
deleitive daring the warranty period If he can sustain fhe birden.of
proat and show that damage: 5lifls in the possession of the purehaser,
“{appesed to famage 1 transit priot to the possestion, Tor example) , or
unreasonible use caused the préduct to maifunetion or become defer-
tive. {See discussion of “reasonable and necessary maintensnee” supra.
at section 1023 : .

Full-gnd Limited Warrandies af o Consumer Paoduct {section 107 -

: rBection 103 sfates that the warranty provisions in 5, 356 would net
prohithit the aelling of both, fall, fall (with limitation of Hability for
consequentint.damages). and mited warranties if such warvandies ere
clearly and cofispicuously - differentiated. For examyple, a consuiver
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to free vepair of replacement within o regsonable time, without charge”.
The supplier might alse offer free parts replacement for an additionsl
vear, That Jimited werraniy might be Jabeled u “iwo year froe parts
replacement. guarantee.” In other words, the measures of time for the
limited warranty would run from the time of purchnse to the end of
the warranty period. In the example given the Limited warranty during
the first yeat wonld sctually be subsimed under the full warranty.

Service (lontracts (meetion 106} C

Section 106 provides that a supplier may selia serviee contract €0
the purchasér in lieu of, or in addition to, the warranty. Section 106
requires that a_gervice contract fully ‘and conspicuously disclose in
imple and readily understood language its terms snd conditions, The
Fedorat Trade Commission e authorized to pregeribe the manner and
form in which the terms of service contracts should be elearly and cen-
spietonsly diselosed, The effect of this section iz to reguire the same
sart of disclosurs requirements on both service contracts and werran-

ties 8y that both will be fully understandable to the consumes.
Designation of Representatives (section 107} o

Tn hesrings before the Commitice in the 92d Congress, concern Was
espressed that warrantors might be prevented from delegating to rep-
resentatives the performance chligations assimed under a writ{en
warranty. Section 107 states that nothing in title T shall be conshroed
to prevent any Warramor. from muking any ‘reason

product might be gald with a “full one year warranty-—rermedy timited

_ ‘rrasoniable and equitable
aTrapgements’ for representatives to perform wairanty duties.
‘The Committes did not iitend to allow warrantors to make

unjust or ineguitable arrangements under which representatives wonld
bo bound to perform warranty duties, The phrase “rensonable and
equitable arrangements” is intended to make clear that, &0 the extent
a supplier asks or requires angther party 1o assurne respongibilities
under the warranty, that party is not to be victimized by unreasonable
or ineguitable arrangements, ence-one of the purposes of this section
is to insure that the manufacturer does not eseape his liability aoder
this title by shifting responsibility to dealers, wholesalers, retailers,
or others i the cham of distribution. Sinte manufacturers have pri-™
mery control over the quality of products, the intent of this section is
to place fnll responsibiiity on them, while at the same time altowing
others, such as dealers, to perform services related to warranties if they,
are equitably compensated, Therefore, this seetion also states that “no
such arrangements shall relieve the warvantor of his direct responsi-
bility to the purchaser or necessarily make the representative & co-
wirrantor.” ¥or example, the Federa Trade Commissios has reported
that some of the problems associated with automobile warranties il the
past muy have resnited from the failure of suto manufacturers to vea-
sonably and equitably eompensate their deslers for warrandy. work.
Nothing in section 107 is intended to dictate the method of com-
pensatien for warranty or gervice contract work, so long as wliatever
method used ingires thut such eompensation 18 eqaitable. For instance,
the supplier could build inte the whelesale price the cost of warranty
aprvice snd then compensate dealers whoperform the warranty obliga-
tiong by direct payment. for services ﬁaw%%ﬂammm_@ﬂ the mannfacturer
ronld establish & low wholesale price that exchides the cost of wur-

E
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saiits service and a dealer who performs the warranty obligation coukd
recelve his compensation out o the dollar wargin between the whole-
gile and retail price. While both méthods could be -examples of com-

pensation vehich would mmﬁm@.?m.ﬁﬁ&umﬂmﬁm%mmaﬂcb wg.mmam@m
s the perticulsr arrangements are “repsonable nad eguitable,” direct
payménts would bethe more Hkely method fo meel the test. -
WWhile n manifscturer can 18sue 2 warranty that says certain aa"!
thorized ‘service representatives will yepair or replace the defective
praduet, the consumer has recourse irectly agrinst the manufacturer
as warrantor, if these representatives fai} to perform. The manufac-
tarer could not defend against an action for failure to perform by
ateting that the designated representative, not the manufacturer, was

Tesponstble for the feilure of performance.

Limitation on Digclaimer of Lmplied Warranties {xection 108)
.. Subsection (a).of section 108 prohibits a supplier {defined in para-
graph T of Seetion 101) frem diselaiming. implied warranties such
06 the m.mﬂ.nwﬁmmmbm.mﬁﬂ.awgﬂgﬂﬁ or fitness, thereby building & base
af protection for consumers whose prodacts ave warranted in writiag.
This subsection is designed to-climinate the practice of giving an ex-
press warranty while simuitancously discluiming implisd warranties.
This practice has often had the effect of Jimiting the rights of the con-
sumer rather than expanding them, ss he might be led ta believe.
Snbgection (b} of section 108 hina been inciuded sn. the Bill to clarify
the reiationship betwean implied. warranties and express waryanties.
The subsection states that implied ‘warrantivs may not | be Jimited as o |
Amrnrion Brehsy O ANDLH g FArLRALY

I Lttt b R S St M P ol o e N el
I wting of othor #EpTess warrant - K his provision clatifies the rela-

- "Hionship Detwesn Sxpress-mel iiphed warranties on consumer prod-

usts, by meintaining the independence of one from the other. This will
mean. that the imphied warranties, sTeeted by operation of law, can

only be limited by operation of law and not “expresaly ot impliedly”
by on express warranty. As @ result, suppliers and eonspners are
‘Placed on equal footing when determining how long & particular im-
plied warranty. lasts. Through negotiation between consumer and sup-
plier {and uliimately through determination by courts if that bacomes
necessary} the duration of an implied warranty such as the warvanty
of fitness. for ordinary. use would be established. Thus, a congnmer
whose warranty in writing for cne year is unenforgeable because the
warranted prodpst malfunctioned one year and six days after the time
of purchase might still have reconrse against the supplier for warranty
of fitness for ordindry use. o -

=, Tt iz not the Intent of the Commitise to alter in any way the manner
in which implied warranties are crented under the Uniform Commer-
cial Clode. For instance, an implied warranty of fitness for particular *
purpose which might be erentad by an installing supplier is pot, in
many instances, enforceable by the consumer against the mannfaebur-
ing supptier. The Cormittee does not intend to alter currently existing
stote Jaw on these subjects. S > ) .

Federal T rade Clammission {section 105) .
-. 'The m.mnm.ﬁu Trade Ocﬁ.ﬂh_m._oz 18 required fo promalgate rules and
regulations to facilitate the implementation of certaim aspects of title
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1. The Cowmission is to define in. detuil the diselosure requirernents
for warranties set out'in 108, and to define the disclosure roquitements
fo¥ service contracts gs providedin section 106 116 18 f0 determine when
& warranty in writing. does not have to be desigmated; in accordance.
with section 103, and to define in detail the disclosuce requiTaments of
section 108 (2} (o) ; and it is fo define in detail the. duties sct farth

" section 104 {2}, (b}, and {c), snd to define their upplicability to war-

rantors of different. categories of consumer products with “fail” war-
Tanties. T e
Qaction 109 also sets forth in -the propedure which the ederal
Trade Commission is required to follow in establishing these rales.
The language describing the type of procedure which the Corpassion
is to follow i promulgating rules represenis g compromse Yetwoin
simple informol mlemaking procedures and the more comples, con-
plicated, and time consuming formal hesring procedures %ﬁmaﬁna
i1 seetions 556 and 557 of fite 5 of the United States Code. But for
the qualifying words “strictured so a8 to proceed’ 48 ,.m«wa&?a.ﬁw_uq
a5 practicable,” the Conymission wontd be bonid to follow at a3} times
the formal hearing procednre when carryity out its Tileinaking re-
sponsibitities. The gqualifying words, however, have bern added to
Shdicate the Cominittee’s Qegire not-to requirve a formsl'ozal hearing
with cross examination as a part of all proceedings. It is the intent
of the Commiftee to afford interested pirties, hoth' consmumers and
industry representatives, greater procediral .Bmm.;m than gﬁ_qﬂwm nn-
dor sechion 558, Theretore, thi Commities provides for a public rec:
ord and an cpportunity for an agency héaring which assules judicial
review on the bosia of “siihetnntial evidence.”-{Bes %nﬂan....wam of
title 5ol the United States Code} = - S
" As'to the type of pablie record developed ‘and the form of sgency
henring vprovided, the Committes is of the oplaion that the Federal
Trade Clommission can best.determine the type of proceeding it
shonld hold so as £ promulzate rules as expeditionsty as'practics e,
The Clolrnitten desires to avord the pbuse of cross expmination by
interested parties-which defays unduly the rulemaking process. There-.
fore, it 15 anticipated that expediticus rulen wtkifig - would: not nor-

Eun....mm:,.\.n_mmmawi.&..w.mxiwmm.M:»vﬁ._.c .m&.&ﬁnﬁw.w&, ﬁﬂ_ﬂw_.w_jﬁmw-
mim% - peisozis to. participate’in the rhlemaking should ‘be .afforded.
Toy maany sitwations, i the Commitrees view, intesested] pergons toald
sabmit all or part of the evideuee in written' formi. The Committes
also expects the Federal Trade Coramission to éxerciys vigorously its
discrotion which peinits it “ds & matter of policy .o 16 provide for
fhe exclasion of irrclevant, imimaterial or upduly repetiticns wvi-
derice.” (See stboection (b} of gection 556 of tithe D of the TInited
States Code.) Such Commission action wenld avoid Ei_.u.w..ﬁ.ﬁ_rﬁ
delays caused by repetitions testimony offered by, parties witly essen-
tiully common interests, © 7 : - :
Prinate Remedies (seation [10) S
Sectian 110 spells ont the remedivs m.,.ﬁ:pfm.S...mﬁuﬁ;_dgmﬁ._n_m
comsunier producis. A purchaser can utilize informal dispute settle-
meni proceitures established by sappliers or, having afforded a suppliet
& teisonahle opportunity to oure, miy resort o formal adversiry

23

“proceedings with reasonable attarney’s fees available if successful m

" ‘the htigation (including settiement).

" Smbseetion (2} of section 110 declures that it is the poliey of Con-
press ta encourage the development of informal dispufe settlement
‘mieckanisins, ¥f o supplier develops such a wmechanism, then the “con-
Surner” as defined i title 1 is requived fo utilize such mechanism as
part: of the opportunity given the supplier te rure a breavh prior to
Jegorting: to formal legal sction, The Federal Trade Commussion s
enipowered to promulgate guidelines for the establishment of these m-
formal dispute settisment mechanisms nnd Is required to sapervise
them on its own initiativé-or when petitioned by an interested party to
insnre their bona fide operation, This pravision is not miended o re-
agnive the Commission to review individual dispotes but oniy te require
ithem to oversee generally dispute settlement mochanisms. C
Subsection ﬁcw authorizes any “conswner’ (defined in section 101
43)) to sue for breach of warranty or service contract In an appro-
privte district court, but any such suit shall be sabjeet to the junisdic-
$iohnl requirements of section 1331 of tille 28 of (he United States
Code, In effect, this means a person or at this time a class of persons
must show individual damages of ten thousand dollurs or miere
ovder to bring suit in a Federal cowrt. Co
- Put any “sonsumer”™ damaged by the failure of n supplier to con-
‘ply - with-any obligations assumed smder an express or implied
warranty or serviee contract subject to thia title—Ii.e. a warranty in
swribing, a service contraet in weiting, un express warranty {definedin
sectlon 130(d) (13}, or implied warranties—inay sue In any State ar
District wt Columbia vourt of competent: jurisdiction. Thus, for the
niost part, the Federal rights crented by title T of this lill will be
snforepd in State vatheyr than Federal courts, :

As previously mentioned, prior to commiencing any proceeding au-
thetized by title I g purchaser must afford the supplier a reasonable
oppoertunity to fure auy breach, nclnding the utilization of eny bona
‘fide informal dispute seftlement mechanism. Any purchaser who uti-
lizes an informal disputc settlement mechanism would not be pre-
vented fromn seeking formal judicial relief following such utilization.
(M eourse in & class action sitit only represeutatives of the olass would
Jaye to avail themsclves of any bona fide informui dispute settlement
mechanism on hehalf of the class hefora the class action suit conld be
Instituted. _
© In grder to preserve the statns quo as to the eligibility wndey State
law for participation.in ¢duss actions, subsection (b) of section 110
provides that “nothing in this subsection shall be construed to change
I any way the jurisdictional or vemue reqnirements of any State.”
PBecauss Federal righis would be enforced in State courts, sene
might argue that Imitations that eertain States impose on par-
ticipation in clags action litigation, would not be valid, The above-
mentioned Janpguage preserves such limitations but does not affect the
roguiretiient that suits authorized by title I may not be maintainer
until & purchaser or his representative first utilizes any houn fide
inforpial disputo settlement mechanism wlhich the supplier has
provided. .

Subsection {¢} of section 110 provides for the recovery of court
‘gogts and reesonable attorney’s fees in the event a “consumer”, as de-
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fiied in title I, is successful in a suit for breach of an express or
« implied warranty or service contract obligation, This provision would—.
make eeonnmically feasible the pursuit of rvemedies by consumers
= in State.snd Federal courts. It should be noted that au atterney’s fee
i% to be based upor actnal timeexpended rather than being tied to any
percentage. of (the recovery. This, requirement Mm._&ﬁwmnm@.noﬁ.mw@
the pursuit of consumer rights mvelving inexpengive consumer prod-
wits economically fessible. Of courss, where small claime courts ara
available and function adeguately in resolving consumer disputes, the
Commitiee encoursges their nse; and to the extent legal representa-
.tion s not necessayy in such courts, attorney’s fees would probably
nof. be available. - T e e
Subsection {d} ef section 110} defines an “express warranty” m a
manner paralieling the TUniform Commercial. Code's defimition, If »
CoLsTner w_na_pﬂ_ accomypanied by 4 warranty In writing or sarvice
contract in writing has been expressly warranted putside the writing,
then the purchaser ean enforce the terms of that wurruaty against the
..msc_.‘_mmu.wﬂnzmﬁw.ﬂwﬂmﬁ it aud recover eourt. costs and, yeasonable
attorney’s fees, For example, u salesman selling 5 consumer product
warranted in wriking for one year who seid: :._M_WHEEE% that this |
product will perform perfectly for b years” would be deemed fo have
created an express warranty. 1f he was not-acting as an agent for the
yetailer or manufacturer in making that statément, enly the salesaien -
Jomself would be the warrantor, and the purchaser would have re- ¥
conpse only against the salesman in enforcmg the terms of the express ;-

warranty, OF conrse en affivmation merely of: the vajue of the com- ¥

sumer product of service or 4 statement purporting to be morely tiie
anpplier’s opinion or commendation would: nob creafe an express
warraniy. e e o L e e .
Gurernment Enforcedient (section 111) ~ N
' Bubskction (a) of section 111 statcs that sny failure to comply with
the requiiroments imposed by orpursuant to titfe I shall be considersd
a violation of scetion' 3 of the Federal Trade Clommission Aet. ~

* Paragraph {1} of subsection (b} of seetion 111 gives the district
comrrg of the Tintted SBtates jurisctiction to restrain violations of title
T in an Action brought .vun..yﬂ#m_.fﬁonn.mw. General 61 the Commission.
“Any témporary Testraining order or preliminnry injunction would be
issiled by o District Court without bord. Such restraining erder or
preliminary injunction may be dissolved if a complaint is not filed
within a reasonable time after issnance 4z specified by the court. Tro-
vigion, is made Tor joining other parties as the eourf. Geems appro- »
priate. and to that end natienwide service of provess is provided for.

Paragraph (9} of subsection (b} o section 111 anthorizes the At-
torey maﬁcnwm to seive a ¢ivil investigative demand upon any person
“nnder investigution® wha may be in the possesion, eustody or control
of doeumentary material relative Lo diy violation of fitle 1. The pro-
cednTes ta be followed in sefving civil invesfigative demands are sef

Ty i

L ez s i

out in detail in seetion 111 Tt is unportant to note that such @wﬁ».ﬁm i
1Ay he served oiily on persons who arve undey investigation. This bue- ©

dext, however, should not be great because the Attorney Geveral, be- |
lieving anyonse to be in possession of documentary materisl relovant |
to any viclation of this title, could put that person woder investigation *
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prior to the serving of & demund iy order to eomply with the “under
Investigution” requirement.

Savings Provision {section 112)

. .This section states the authority of the Federal Trade Com-
mission under the Federal Trade Cowmission Act 13 in no way
suzperseded by this title. This provision also assures that those produets
not specifienlly covered under this bill hecause of the $5 exemption
upplicable to section 102 and 103 are, nevertheless, subject to the Fad-
erul Trade Cominission's power to proseribe unfair and deceptive
acts or-practices, (Jee also section 118(0) ).

Reope {section 113)

Rubmection {a} of this seetion states that the provistons of the bill
and the powers pranted to bath the Federal Trade (Comriszion and ta
the Attorney General extend to the sale of consumer products and
services “atlocting” interstate cominerce ag well ds those “in™ inter-
state commerce, This subsection would malke the rights and remedies
in fitle I avallable to low income consmmers within our cities who
are often vietimizoed hy acts ouly “affecting™ inrerstate commerce. A
proviso was inelwded In subsection (8) to make clear that the opera-
tion of this Aet iz not to interfere with the operation of othier Federal
laws, such g the Clean Airdet. .-

Subsectior (b)Y of =ection 113 specifies the way in which title T
would interaet with State Juws regnlating warranty practices. States
wouid ‘be preempted frore requiring labeling or disclosure require-
ments that differed from those preseribed pursuunt to title 1 of this
bitl, This was designed to insure that suppliers of consumer products
would not have to print warranties in contormance with the nuny pos-
sible State and Territorial disclosure formulas or labeling procedires.
Rules of the Federal Trade Comuission detailing disclosyre and des:
1gaation reguirements pursuant (o gecfions 102 and 109 ﬁ..c.aﬁh%-
SMpCany @ifetent State requirgments. Any rides dehniig *all® war-
ranty duties  fsection 104) . would constitute preemptive national
standards for warranties unless the Comnission permitéed a State to
deviate frem these rules in g manner preseribed in the rule.

:Becauge title 1 of thiz bill #llows a supplier to give a warraniy or
ot as hechooses and because. 1t allows him to define the contents of
any warranty given {as long as it is not aufair or deceptive or does
ot contain & disclaimer or limitition on the duration-of implied war-
ranties ), the Committee has not been willing to follow the suggestion
of those affected persons who asked that federal legisiation sotally pre-
empt Btate action, The Committes was of the epinion that States shonld
be free to determsine that, for the protection of their citizens, a higher
fevel of warranty protection weuld be “ﬁ*c:‘ﬁw. € comse, the way n
which 'any mandatory warranty protection would be requirved i0 be
wegented - would have to be consistent with federnd disclosurs and

esignntion stundards. Furthermore, to the extent n supplier offers 2
“fall” warranty in compliance with Federal standerds, e is protected
ageinst the imposition of ndditional burdens by a State unless the Fed-
eral Trade QCowanission, in exercising its rulemaking authority, permits
such imposition in wecordance with the considerations set out in sec-
tion 113(h).
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“For the purposes of illustration, i wauld probably be corsistent with
the provisions of subsection {h) of section 113 for a State to deternine
that all widrets sold in that State must confan 2 SPares Onty War-
rauty” for one year op o “Full One Year Warranty”, In other words.
o Siate dun work within the provisions of this bill, and the rules and

reguiations implementing it, to advance the intevests of consumers
within its horders by mandating coverages which the Federal till de-
sevibies but doed not mandate. - ¢ e e
Quberction (¢} of section 115 states that nathing i title T ehanges
Sk law which allows a person to yecover consequential damages for
injury to the persan reselting from a Dreaich of warranty, or any State
Taw whieh vestricts the wbility of a warrantor to it bis Hability for
conscquential damages. For instanes, since section 2719 of the Uni-
form Commercind Code permits the limitation of romedies ouly when
stch & provision s ineluded in the warranty, any limitation on- i
dental or conseqizenilal damages would have to be clearly disclosed In
sccordance with section 103, :
Efective date (section 118 O
Baetion 114 sets forth the timing for implenontation of tithe T The
offectiv date is 41X months afler the date v enactment, except that swy
of those portions of title T which can nof reagonably e mt withent
the pramulgation of rules, shall take effeit six months after the pro-
autlestion of snch #iles by the Federal Trade Commission (with an
additional six month extention poesible). The Comimission i to pro-
nilgate such tnles ms soon a8 possible, bt rie event Jator than one year
after the date of enactanent, of this Act. The time limitations contuined
in doction 114 regarding the promuigation of rules by the Comniission
wpply vnly to the promul gatien of initial rales and do not restrict the
Cowinission’s tule-malking setivity in the warranty area e Futucro.
. Comiments reesived hy the Committee un this section expressed fears
ihat a rule ob regnlation might-be applied o merchandise manufacs
tured prioy £o its éffective dates The intent of the Committes is clear
that. “this tithe shall take effect six months affer the-dube of jts enact-
ment but shall not apply to eonsnymey predocis manufactured priordo
such effeetive date” Furthvrmore, any rules promulgated by the Com-
wiigsion would not takeeffect antil six memths afier their final promni-
sigtion,excopt thaé the’ Cormission muy :provide an additional ®ix
honths 80 that sappilers can bring their wriften warraafies ito com-
yiliance. Thus any predict rmanufactured prior to these eflective dates
would not hmve to comply with either the proviions of the Act or
rutes prommulpated Dy the Coniplssioz. -~ - - -« 0 o

TITLE 1L

Fapanded: Fodrral Trade Conumission Jrrisdintion {weetion 80I)
Seetion 201 of this litle expands the Federal Trade Commission’s
jurisdiecon from aets and practices “n® interstate commeree to those
Batfecting” interstate sonunerce. This expansion of the Commission’s
jurisdiction is intended to permit more ¢ffective policing of the market-
place by bringing within reach practices which are andair or decoptive
ard which, while Jesal in churacter, nevertheless have an -adverse
impact upon inferstate comineree. AT
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In considering certain axguments against expansion of the Com-
hission's Jurisdiction, the Committee was mindful of the danger of
making the Commission alone responsible for eradieating fraud and
deceit in every corner of the marketplace, This is not the Committee’s
intent I expanding the jurisdiction of the Commission. State and
local consumer protection efforts are not to be supplanted by this ex-
pangion of jurisdiction. In many situations the Commission, through
jts Consumer Advisory Boards and expanded field office operafions
would work cencurrently with State and local governments to attack
in their incipiency #agrant eensumer abuses. However, this expansion
of jurisdiction, in conjunction with the authority to seek mjunetive
Fetief, will enable the Commission to move. agmanst local copsumer
ahuses where State or local consumer protection Progrems are non-
existent or where fly-by-night operators hit one local area and then
guickly move on to another before local oflicials can take aciion. (For
‘gimilar expansion of authority see section 206 and 209 of title IT of
this bill} _
inil Penattics (section BU)

This saction of the bill authorizes the Federul Trade Commission,
through its own attorneys, to initiafe civil actions to recover penalties
ageinst any person {including partnershipe, corporations, or other en-

itles} who comaite sn aect o engages ina pricetice which he knows s
anfair or deceptive to consumers and wgﬁs.ﬁwm by section G{g){1}
o

The mazimum penalty recovergble woutd be $10,000 par viclation, but

this penalty could be settled if the Commission publiely stated its

reasons and the court approved the gset{femnent. -
Tt should be noted that the word “consumer” as tised in fitle 11 s

-not. related to-the definition of that term in title T. The use of the

4

word Sconsumer” in tile IX is to be read in its broadest sense and 18
gk Hwn:mﬁxw 16 those persons defined in section I01{3) of fitle 1 of
. 356, o o

To sny eivil action iniBlsted under authority of the amendment to
the Federul Trade Commission Act set forth in this section, the Com-
mission would have to show “actual knowledge or knowledge fairly
implied from objective circumstances.” A violation of a Commission

rule would in-most cases constitute a violation with “knowledge fairly
implied frof objective cireumstances” unléss the person agninst whom

the action was ruo:m..&n eonld show why he shoeld not have been ex-
.mmmﬁ_mmmm have knowledge of the Commission ride or that the rale itself
18 mvnii, ) ] ’ ]

The civil penalty which can be imposed is 510,000 “for each such

violation,” The Commission would have to judge what constituted

pgol siteh vietation” in the particular case. but “each such violation™

wonld not necessarily be each product untairly or deseptively sold.
‘The foces, in the opinion of the Committee, should be on the decision-
making process of the person sgaingt whom the peaalty is songht, the
«W:_MEE. of different decisions he made snd theharm generated hy those
{ecisions, :

{Toasuwrier Redress {section 209)

After » cense-and-desist order is made final, the Commission may

o

seek remedial relief on hehalf of consumers injured by the apecific
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amlaven} business practices, and {2} to-enable the Commission, where -

injury done wnd the remedial powe

“woull not himit the Cotimilssion in pleading or the court in acting
to fashion other approp

ceasc-and-dvsist order, such as ‘corrective advertizing of any, other

‘0, continuing vielation of section 5 of the Federal Trade Commission

wets to make specific consumeérs whole and s not inrexded to supplait
“peneral aetions by the Commission ‘which are desighied to dissipats

“the provisions of ¥edera]l Rule of Civil Procedure 23, 1t 'is antidipaied ©

23

nirfair or deceptive act oy practice which wag the m:.Ec.nn ..a,_*. wwm cxnse-
and-desist proceeding in-un action. initinted in Mma.;.ww.a.w_azwﬂ mbr.h.? :
This provision would enihio the Commission to more paﬁ,_m.@ ¥ pro-
teel consumers by affording them gpeciic vedress for thenr anuries.
At the present timé, cease-and-deaist arders have prospective EU.ET i
radion’ oy -angd afforcd s m?..n::.. eonannEr rodress o COREILE 3 .d.._m:
fre heen injuved, A procesding for .ma:m,.::.m_:ﬁwm}ﬁ.ﬂ wider HEerion
o8 conld seelk yelief only for injury gustained as-a resuly of the
particilar anfair or deceptive oct or practice which was tie srbjeet ..
&f the cease nnd desist arder, o o o ) S
I graniing neéw posrers o the :Commission, sexfion 23 %.:.,.m_‘m_s
iy any wiyv puipovt to supplant private avtions Ly consumers. The
Comnitters intent in giving these vemodial: powers wWas {1} to puin-
force the Commissionis eredibility wn.ﬁorcm:w the Eﬁ.w.w_mﬁmmﬁa.ﬁ.ﬂ :
authorizing sanctions which conld realisticatly be expected to inhiloe

3

et

its investigation of an act or practice revealud daniage to consGErs, 10
atilize the results of that mvestigation fov the benefit of the A..Hﬂu.w.me%

paaties. L . . o .
! The nature of the relict the Conumssion could ‘obtain from the court
ot helialf of vonsumers would be Hmitéd: ouly by the natiuré of {he

ts of the comrtl The cnwderation

hy seotion 203 of the types of relief availatie are advisbry anly and

b

riate remdial telief, Tt ls ¢lear, however, o
that e punitive or exemplary damages are authorized under ts
seetion. B
" This seetion wonld not affect whatever power the Commission may
have under section 5 of the FTC Act to fashion velief in its juitial ;

-

remoedy, which may be appropriate fo termimate effectively unfair ov -

deceptive acts or practices Tikewise, there is no intent on the pert .
“of the Committes to disturh the Copmytssiolt’s powerto conipel restiti-

tion hy its own order when such vegtitution i3 neeessary to terminate

PRI

Act, Section 208 is appiicable te those sitiations whare the Commission -

fhe piler effects of unfair or deceptive gcts or practices. .

The court is expressly anthorized tb give notice reasonably calen-
tated, under all the civeumstances, to apprais: all consu rers allegedly
injured by the defendant’s acts, of ﬁ.ww_ pendency of the action tor
Tedress under Sectien 203, While an action under seetion 2035 Enot a5
class action, it may he useful for the eowrt to be guided by sofme of £

-y

that these comsumers actuaily Feceiving notice under fhis provision «
would be considerid parties Dy représcntation in g section 208 action -
and beund by any judgnent Eherein as i they were netaal paities.
Therefore, in any subsequent sult brought by such consumers undey -
State law, they would hound under the doctrine of collateral
estoppel, 8 to Jssues sctually Htigeted and necessarily determinied in &
the section 208 action. . : S o
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It is anticipated that » final cease-and-desist order will be given the
suane effect in & subsequent action for redrese under section 203 that
a government obtained antitrust dectee Is given in a subsequent, private
treble dommge action. In that situstion, the governmenl obtained
decree (including an FTC order) is given only prima face tffeet and
is thos at least rebuttable. It is not the intent of the Commitiee to
encourage respondents to rvesist the finglization of dease-und-desist
orders becanse of fenr of the effects of an. FTC ander in o possible con-
swmer redress action under section 263, This effect woyld be both
unforiumate for the Fedexal Trude Commission, resulting in further
delays in ¥TC proceedings, and unfair to the respondents, who would
have to conduct themselves before the FTC with too strong ah eye on
the possible effect of the FT( ceuse and desist order in 2 subsequént
enmsumer redress action under section 20%. Thus, it ls anficipated that a
fina! eease-and-desist order wonld be given prima facie effect in a sub-
sequent action ander section 203, es is already the case under section
5{a} of the Clayton Act (see 15U B.C. 16(n) ). T
| Tinally, section 205 makesiclesr that the court has the power to con-
golidéte asi action under sectioh 203 with any nther action requésting
the same ot sabstantially the skine relief upon motion of any party. .
Penalty for Violation of Ceate and Desiph Dvder {section 204)

This section increases the potentinl penalty for vielation of an order
of the Clommission from $5,000 to ﬁw@b@:. The FTC may seek such

enalty through its own attorneys rathier thin relying 1ipon the Justice
Department. In addition to incressing the penalty, this section. au-
thorizes the Commission to seek mandatory mjunctions agamst per-
soms ,in  vielation 0f a Commission order for whom the fhrest of
sconomic penalty is.more mmwwﬁbﬁ. than reel because they Have no ;
avatleble resources with which to pay the penalty.  *° ~ e
Comanizsion mﬁw-ﬁmﬁiwgnﬁ@ﬁ (aection 205) .. .- N Coa
“ This séction insures that the Copwnission "will be.shle to represent
jtse}fin any civil proceeding ifivolving theFederal Trade Unmmission
Act, ‘At the present tims, the Commission must, i1 fmany situations,
rely on' the' Pepartment of Justics, which Has been shuggith in.the
pash in enforcing regulatory agency decisions in Federsl courts; Simi-
ar anthority to liligute to enforce independent agency déterininations
3§ nlrendy enjoyed by the’ National: Lshor Relations Board (see 25
addition to the tepresentational nuthority specifically prévided
¢the Commission by sections 202, 2038, 204, 207, 208, and 210 in sctions
to redress consumer grievances, and to-enforce’ Commission orders,
Tenaltiss, © and - subpoeenas, the’ Clommitter intends - to permit

the Chirinission to conduct wnd eoutrol-wll other htigntion mvolving

[vap——

Commission ‘ackion ander the' FTC Act, whether the Commission be

acting &5 pirintiff or defendant. 'Without -intending any Hmitatien,
the Commaittee has in mind, for mstance, actions seeking injunctiofs,
deolnratory ‘judgments or other rolief. _ ”
Ewpansion of Jurisdiction (section 806)
- See discussion in section 201 supra.
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