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Securing of Documentary Evidence {section 207) .

Thie section is basically designed to simplify the securing of decu-
mentary evidence and testimony. It suthorizes the Commission to
seek documentary evidence from any “party”; under the present terms
of the Federa] Trade Commission Act such evidence may be obtained
only from “corporations®. . o

As suthorized in sections 202 and 205, the Commission may act
through its own attorneys to enforce the Federal Trade Commission
Aet. Section 207 permits the FTC to use its own attorneys “to invoke
ithe aid of & court in requiring the attendsnce and testimony of wit-
nesses and-the production of documentary evidence™ and authorizes
the Commission to go to cotrt in its own behaif to seelr “writs of man-
dammus commanding any person or corporation to comply with the
provisions of this Act or sny order of the Commission issued under this
Aet”

Reporting Requirements {section 208)

This section strearlines reporting requirements under the Federal
Trade Commission Act. The Comaoussion iz anthorized to seek a civil
penalty agsinst sny corporation which fails to file smy annusl or spe-
cinl report H.E?WEW by the Federal Trade Commission Act. Currenily,
a more eomplicated procedure invelvirg the Department of Justice 15
necessary. = . .. " a e : :
Fepansion of Jurisdiction {section 209)

- Bee discussion in section 201 suprn, .
Injunctions (section 210 -

. 'This section wonld permit the Commission to obtain etther a pre-
liminary or permaneht injunction through court procedures initiated
by its own attorneys agmmst any act or practice which is unfair or
deceptive to & consumer, and thus prohibited by section 5 of the Fed-
eral Trade Commission- Act. The purposs of section 210 is to permit the
Commission to bring an immediate halt to unfair or deceptive acts or
practices when to do so would be in the public interest. At the present
time such -practices might continue for several years until agency ac-
tion- 18 completed. Victimization of American consumers shonid not
be so shielded. A Coh .

Section 210 authorizes the granting of a temporary restraining order
or a preliminary injunction without bond pending the issuance of 2
complaint by the Comamission under section 5, and until such complaint
is-dismissed by the Commission or set-aside by the court on review, or
wntil the order of the Commission made thereom has become final
within the meaning of section 3. The test the Commission would have
to meet in-order to secure this injunctive retief is shnilar to the test
it aust alresdy meet when attempting to secure an injunction against
.wnwmmv mv&dmﬁmmﬁm of food, drugs, devices, or cosmetics, (See 15 [ISC
F{a). : . - : _
. Provisien is alsp made in section 210 for the Commission to peek
i and, after a hearing, for a court to t a permanent injunction. This
‘will allew the Commission to seek a permanent injunetion wheér s
eourt is reluctant to grant a temporary injunction because it cannot be

agstired of a early henring on the merits. Since a permanent injunet:on
conkd-only begranted after such-a heaving, this will agsure the court
of the ability to set & definjte hearing date. Furthermere, the Commis-
sign will have the ability, in the routine fraud case, to werely soek a
permanent injunction in those sibaations in which it does not desire to
further expand wpon the, prohibitions of the Federal Trade Commis-
ston A<t throngh the jssunnce of a-ceasa-and-desist order. Commission
resources will be better utilized, and cases can be disposed of more
efficiently. L o
Enfarement Proceedings (nection 211) e
. This section permits the Commission to enfarce penaltiss under the
Federal Trade Commnigsion Act, It is similar in concept to sections
S0 and B05. C -

Financtal Institutions {section 278)

This section vemoves from the Federal Trade Conmission Act the
presently existing exemption for banks irisofar as unfair op decep-
tive acts or practices sffecting cormmerce are concerned. Tha intent of
the Committee in taking this-action is to rémeve the anticompetitive
situzatien which exists at present because somie fivanieial ingtitutions are
regulated for consumer protéction purposes by the Fedaral Trads Clom-
1isston and some gre not, even though both types of institations ure
offering substantially the same serviess fo consuimers. Seeond, T régently
existing Federal financial regnlatory apéncies eithier do not have the
power or the desire to promulgate .wz%wn?ﬁm strong and wniform
rules. and regulations prohibiting unfair or.deceptive acts.or practiees
in the vonsumer credit feld. The repost of the Natonal Commission
on Consumer ¥inance has recommended that u single agency be given
the power to promulgate rules and regniations in this area, It makes
Hftle semse to bave. sgoncles whose primary duty is o insure the
solveney and Jiguidity . of the institations under their. jurisdiction
promuigating ruies and regniations the violstion of whic CERY . PED-
vide for potentially substantial eivil penulties. The assmnption of an
active consumer protection rele by such an ageney.conld have & detri-
mental effect on the very solvency of the imstitution which the APERAT
18 required 1o protect. Furthermore, just as the Foderal Reserve Doz
18 authorized wnder the Truth Tu Lending Act o prescribe Tules and
reguistions dealing with credit eost distlosure which apply ‘to ali
creditors, it makes sense that the Commission should he émpawetad fo
igsne Fules and Tegulntions to prevent unfair or deceptive acts or prac-
tiees on the part of all business enterprises, ineluding financial
mstifntions, : : . : S
. #"Ehe Federal Trade Commisston would not issue rules or regulations
m arens which areé alresdy adequately covered hy the Federal Roserve
Board’s regulntions under the Truth i Lending Act. If the Commis-
sion's lepislative rylcmaking authority is sifirmed, then snch rules
would apply to financial institutions in the ‘satne roanper ss they
%.mimw to all business enterprises. (See discussion of Tnlemaking,
mira, - "

mgao# 212 requires that the Commission consult with the various
Federsl financial regulatory agencies listed therein prior to prescribing
rules and regulations, Farthermore, section 212 requires the Commis-
sion &0 delegate the power to enforee these reles and regulations o the
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various Federal financizl regnlatory institutions listed therein, The
Commission, however, may at any time by rule in aecordanee with sec-
G 568 of Btle 5 of the Lnited States Code, request and receive redele-

ation of the enforcerent powers ynder this section from any agency.
‘his provision was meluded order to insare that there is strong and

uiform enforcement-of the rules and Tegulations prohibiting nnfai
ar -deceptive aoby Or practices M the consumeyr credit feld.

Legislative Rulowaking

During the 92d Congress, the Magnuson “Mass Warpanty-FTC bill
(5. 998 as passed by the Seuate containes a provision reaffirming the

k]

Jegistacive rulemaking authoxity of the Counission. A simitar pro-

vision was ineluded in S, 366 as introduced in the 83d Gcﬁ.mw%.m.. but
in & letter to Chairman Magnuson dated March 26, 1073, Chairman
Engmau informed the conunittes that

* % # fhe commission has eoncluded that it should await
the tmminent court decision and seek additional legislative

-authority only 1z the gvent of an wdverse decision, The Com-

. mission, thepefore, vecommends that section 206 be deleted
from the bill. Such 2 course will not jeopardize Comission
rulomaking, and, iv the meantime, Americsn CORSUNIETS Gan
begin to reap the benefits associated with prompt engetiment

 of the less controversial snendroents provided in the legis

lation before this commilice. .

T secordanee with the Commission’s recommendation, the Commit-
tee Aeleted the rulemaking provisions from 3. 356 in executive session.
- Chairman Magnuson has pled ed, however, to reintroduce r%gm:w,
tion granting the Commnission-the power o promnigate legislntive
rules in the svent of « decision by the courts which is adverse to the
Clommission on this issue. Inother words, the defetion of ralemaking
ypowers by the Committee is not €o be read in any way as a reversal of
the Senate’s posifion in the 92d Congress, when it passed legislation
by 8 vote of 72-2 which expressly conferred Hmmmw_w_‘?...m rulemaking
power upon the Commission. o

Text or 8. 256 as ReporTED

A BILL'TO provide &Jmﬁcm:_.m standards for weitten enusnnier product waTranties
‘ngatiust defect or matfuneton; o define Federal content standards for such
wmrranties: to amena the Pederal Trade Commission Act in order to huprove

jts vonswmer protection activities: and for other purposes :

2o 1h enacted by the Senate and House of Representulives of the
{Tnited Stutes mm Amerioa in Congress assembled, That this Act may
be cited ag the *Magnuson-Moss Warranty-Federal Trade Commission
Improvement Act. - : - :

TITLE I_CONSUMER PEODUCT WARRANTIES
- DRFISITIONS .
Bec, 101, As used in this Title—

(1) “Commiission” means the Federal Trade Commission,
_ﬂm.v. Sansinner. wu._dnwﬁa&: menns any Hwﬁﬁzumﬁ. wu_wn.moﬂm_w property

P
]
i
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any real property regardless of whether it is so attached or installed.
Notwithstanding the foregoing, the provisions of sections 102 and 103
of this $itle affecting ronsumer products apply ouly to consumer prod-
ﬁ&w"mu.mw of which actuully costs the purchaser moye than five dollars.
48}, “Conswmer” means. the first buyer st retail of ‘any consumer
product; apy person to whom such praduct js Aransferred. for use for
personal, family, or houschold purposes during the eflective period of
which is normally used for persomal, family, or hounsehold purposes,
ineinding any. stach Froperty intended 60 be.attached £o or instalied in
time of a_written warrenty er service contract which is applicable to
sach, product; and any other person wh js entitled by the terme of
such wratten: warrdnty or service contract or hy. operation of lnw to
Ewmcuﬁ,_m_um obligations of such warrenty or serviee contract, ..
- 44) “Resgonable .and necessary  maintenance” . consists of those
eperations which the precheser reasonably.can be expeeted to perform
or ‘have performied to keep a consimer product opereting in a pre-
deterrnined fanner and performing its intended function.

- {8Y “Repair” may, at the option of the warrantor include 2..?.?
ment with a new, identical or cquivalent ponstmer, ”ﬁwomsou or comn
Doit(s) thotent o e
© (8} “Replacement™ or “to réplace”, as nséd in section 104 of ihis
title, means in addition ta the furnishing of 4 new. identical or eqrilva-
lent-.consumer ﬁuurﬂw&co_m {or ecomponent{s} thereof), the refunding of
the actuad-purchage price of the consumer prodact—., e
o A1) M ropair s pot commercially practicableior 0

. (2) if the Wﬁﬂo&mmﬁ. 1. willing to acceptsuch refund in len of
~ repaivoreplucament. s o o o oo
I there is veplocement. of & consumeér product, the replaced consimer
product’ (free and clear of all liens mu.m encurtbrances} ghall be made
available to the suppher. : :

3mmﬂwwmﬁ.m:_._mﬂm_ﬁﬁuﬁm.ﬂmab.munrﬁmﬁumi.mumﬁﬁwﬁw@.no?
poratioh, or association ) engaged in the business of making a eOnSTUTCT
praduct or service coptract svallable to.congumers, either directly or
intiyectly. .mwmﬁ..m,ﬁ.oﬂ& sales of consumer proditegs by persons not regi-
Lirly engagred in the bisiness of making such products aveilabls to
eonsumerd shall not make Such parsous “suppliers” within the meaning
of this title. T o h
© {8) “Warrantor” means any supplier or other party who grives & war-
ety I writing, . T

M 9) “Warranty” includes gnaranty; to “warrant” means to guar-
andee, . . . . T

A1y mﬁﬁ.ﬁ.&:ﬂw in writing” or “yepitten warranty” means a war-
¥mty in writing sgainst defect or mrifunetion of a consumer product.
i o (AY “Full warranty” means & written warranty which in-
© corporates the wniform Federal standards for warranty set forth
i section 104 of this titte. T

~ {B) “Limited warranty"” means a written warrsnty subject to
the provigians of this title which does ot incorporate at a mini-
wum the uniform Federal standards for warranty sel forth in
“gection 104 of thistitle, ~ L

T(11) A Swarrabby in writing ageingt defect oH. ‘malfunction of o

conswier product” means: R .
oo (AY oy written sffirmation of fact or writlen promise made at
" the time of sale by a supplier to a porchaser which velates to the
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pature of the materigl or worlkinanship and affims or promises
‘that, such material or workmanship is defect-free or will meet
-a specified level of pexformance over a gpecified period of time, or
{B) any undertaking in writing to refund, repair, replace, or
. take other remedial aetion with vespect to the sele of a consamer
produet if puch product fails to meet the specifieations set forth

- in the undertaking, o C . :
which written affirmation, promise, or undertaking becomes part of the

bugis of the bargain hatween the supplier and the purchaser.

(12) “Without charge” means that the warrantor(s) rannot assess
the purchaser for any costs the wartantor or his represenfatives incny
i connection with the required repair ot replacement of & consuwer
praduct warranted in writing. The term does not mean that the war-
vaatar niust necessarily compensate the purchaser for theidental ex-
penses. However, if any ineidental expenses are incurred hecause the
repair ar replacement ig not made within & reasonable time of because
the warrantor imposed an unreasonsble duty upon the purchaser af
a cémdition of Securing repair or replacement, thex the purchaser shall
be ontitled to Tecover such Teasonable ixcidental expenses in any action
agpinst the warrantor for breach of warranly under sectiom 110{}h)
of this title, . . . o

a B DISCLOSTRE MEQUIREMENTS

Sge. 102, (2) In order fo improve the adequacy of information avail-
able to consuniers, prevent deception, snd 1mprove competition in the
marketing of consumer products, the Commission ig authorized fo issue
rules, in sccordance with section 169 of this title, whidh may—

{1} preseribe the manner and form in which information with
respeet to any writien warranty shall be clearly and comspicuously
presented or displayed when such information is cintained in ad-
vertising, labeling. point-f-sale niaterial, or other represc ntatious
in writing; and o

{2} reiquire the Inelusion in any written warranty, in simple and

readily understood language, fully and conspicuously disclosed,

jterss of information which may nclude, ameng others:
(A) clear identification of the name and address of the
warrantor; o
(B) identity of the class or classes of persons to whom the
warranty is extended ;
(€ the products or parts covered ;

‘event of a defect or malfunction—at whose expense—and

for what period of time;

{E)} a statement of what the purchaser raust do and what

expenses he must bear;

{F) exceptions and exclusions from the terms of the war- ¢

ranty;

{4} the step-hy-step progedure which the purchaser should
take in order to obtain performance of any obligation under
the warranty, including the identification of any class of
persons anthorized to perform the obligations set forth m |

the warranty;

(H) on what days and during what hours the warrantor -ously ‘the Hmitid scope 6f the eoverage afforded. -

w311 nerfnrm hic ahlioatinng:

{D) a statement of what the warrantor will do in the |

4

H

¥

i
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o2 (1) the period of time within which, after notice of mal-
-+ function or defect, the warrantor will under normal circum-
- Btances Tepair, Teplace, o otherwise perform any obligations
under the warrantys .. . - e

{J) the wvailability of any informal dispute settiement
procedure offered by the warrantor and & recital that the pur-
chaser must resort tosuch %ﬁx&m:e@ before pursuing any legal
remediesin the courts; an o L

(K a recita] that any purchaser who succesafully pursues
his Yegal remedies in court may recover the Tensonsble costs

-t peirred, incloding reasonuble sbtorney'sfees. oo o
“{b)’ Nothing in this title shall be deetned to suthorize the QAEE."
sion to prescribe the duration of warranties given or t0 require that
a prodict or any of s components be warranted, except that the
Commission may prescribe Tules pursuantto section 558 of fitle 5,
T'nited States Code, that the term of & warranty or service contract
chall be extended to correspond with any period in excess of & Teason-
ghle period (not less than ten days) during whicl the purchaser it
deprived of the use of a-produes by reason of o defect.or malfunction.
Except a8 provided in section 104 of this title, nothing in this title
shall be deéred to authorige the Clormrission to prescribe the seope or
substanice of written warranties, e
{¢} No warrantor of & copsamer product, way condition his wag-
_.‘WM%, af bnch product on the eonsumer’s. using, n conmection with such

]

-product;any sriiele or service whieh is direetly or indivectly sdentified

by brand, trade, or.corporate. nnme; except that the prohibition of

this subssciion may be waived by-the Commussion if it finds that the

tmpusition: of such w condition is resgonable and iu the public interest.

el T DESIGNATION COF WARRANTIES.
- $ec. 103, (1) Any supplier warranting in writing # conswiner prod-
wct shail clearly and corspicuously designate such warranty as pro-

vided hevein unless exempted from doing su by the Commission pus-

suant to sectlon 109 of thistatles . . . o _

(1} Jf the written warranty incorporates the upiforin - Federal
standwrds for warranty set forth in seetion 104 of this title, and does
not Bmit the hability of the warrantor for consequential damapes,
then it shall be conspicuously designated as “full {statement of dur-
gtion )" warranty, gnaranty, or word of similar mesning, If the writ-
ten' warkanty incorpotates the uniform Federal standards for wristen
warpanty set forth-in seetion 104 of this title and Jimits or exeludes
the Hability of the warrantor for consequentiai damages as permitted
by applicable State law, then it shall he conspicnously designated as
“fill (statement of duration)” WRITANGY, guarsnty, orword of similar
import. *(Liahsdity for consequential dameges limited; remedy re-

.m.ﬁ.:nw& mﬂ..m._w.mm repair or réplacement within o reasonable time, with-
ont ¢harge} s or as otherwise preseribed by the Commission pursuant

tosection 109 of thigtitle, 7 - AR LT
- {2} I the written wdrranty doés not ineorporate the Federal stand-

drds for 'warpanty set forth in section 104 of this'title: then it shsil

e designsted iy Sich manmer so'as to inditkie clearly d1d conspici-
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{b) Written statements or representations, such & axpressions of
general poliey concerRing customer satisfaction which are not subject
to any spreific limitations shall not be deemed to be warranties In
writing for purposes of sgections 102, 108, and 104 pf this title but
shall remain subject to the provisions of the Federal Trade Commis-
sion Act and seetion 110 of this title. N

UNIFOEM FEDERAL BTANDARDE FOR WETTTEN WARNANTY

Spc. 104, () Any supplier warranting in writing a consumner prod-
ot must undertake st o-minimum the following duties in order to ke
deemed to Wave incorporated the umifortm Feders] standards for
written wErranty-— R : . -

{1) to repair or replace any malfunctioning or defective con-
sumesr product covered by such warranty;
(2% within a reasonable time; and
13) without charge. : ) "
Tn falfitfing the sbove duties, the warrantor shall not impose any
diity spon a purchaser as = condition of seenring guch repair or re-
placement other than potifieation nnless the warrantor can demon-
strate thab sech a duty is reasonabie. In o determination by the Com-
migsion or a rourt of whether or not sny such additienal duty or duties
are reaspnable, the magnitude of the economic burden pecessarily im-
posed upon fhe werranfor -(includmp costs passed on to the pur-
chaser) shall be weighed against the magnitude of the burdens of -
convenjence and expense necessarily: inaposed, upon the parchaser.
{b) Tf repnir is necessitated an unreasonnble number of times dur-
ing the warranty period the purchaser shall have the right to demand
and receive replacement of the consumer product.
{¢) The above duties extend from the warrantor to the consumer.
{(d} The performance of the duties enumerated in subsection (a)
of this section shall hot be required of the warrantor if he ean show
that dsmage while in the possession of the purchaser or unressohable
uge {including failure to provide reasonehle and necessary muinte-
nance) caused any warranted consumer product to malfunetion or be-
come defective. S B -

FULL ANP LIMITED WARRANTIES OF A CONSUMER FRODUCT

. *

for consequential damages) and limited warranties if such warranties

are clearly and eonspicuously differentiated.

HERYICE CONTRACTE

Sge. 106, Nothing iu this title shall be construed to Hmﬁ&ﬁ a sup-
plier from seilling a service contract to the purchaeser in addition to ov .
In lieu of & warranty in writing if the terms and conditions of such. .

congrace are filly and conspicoousty disclosed in simple and readily

anderstond language. The Commission 18 anthorized fo determine, m

accordance with seetion 108 of this title, the manner and form in which

e e e

e A e

e R
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DESIBNATHYN OF REPRESEXTATIVED

* T'Brc. 107. Nothing in this title shull be . vant g
.. DEC, 1U{. Mothim tli be construed to prevent -
tantor from making any reasonable and egnitable mw.u“ww_w._ﬁmam%nmﬂm.oﬂ
tepresentatives to perform duties under a written wartanty exeept that

. 1o such arranigements shall relieve the warrantor of his direet Fespon-

sibilities to the purchaser nor necessaiily mske the representative a

" cowalTantor.

. LIMITATION ON DISCLAIMER 0F IMPETRED WARRANTIES

- Bra: 108, (a) There shall be no exy iscla] impli

- Sgc. 108, (a) < o expreas disclaimer of implied war-

Wwwwm ﬂm_a .Mma.awwm.mmw if eny written Warranty or service nﬂuﬁgﬁﬁﬂﬁ

.muﬂnwmm H.o_m_ﬂoﬁw_ Y a mﬂﬁﬁﬁmw tn g mﬁuawpmmw ##w _amﬁﬁi.no a con-

~" (b)Y For purpases of this title, implied warranti 3 may not be Limi
LTPOs s title, smplied warranties may not be §

&8 1 duration expressly or imphedly thiough r designsicg aawwmw%ﬂmm

writing or other express warranty.

o FEDERAY, THADE COMBISHTON

- Br0 109, The Commission is ,wﬁwam.wu& to establish qd__mm_vzﬁzp:a.

& tesection BA3 of title 5, ITnited States Clode, 1 publi

3 . wates Code, upom 2 public record wfter
. Bn opportunity for an agency hesring st - y : _ .

% expeditiously as v,__.mnmmmm@m »W| . 8 Eowa.ﬂ.rm .mo wm_.wc. mu.crmmm..mm
. % -{a) preseribe the manner and form in which information with: re-

spect to any written warranty shall be disclosed and the i i
O AN t ! : and the items of in-
formation to be included in any written warraniy as wwamwamm “ws

- section 102of this title; :

{1) prescribe the manner and form in which te conditi
) 1 rms nnd condit’
%ﬂmﬂwﬁg@wﬁm shall be disclosed as provided -dn section E_w %zmmmm
WLE ¥ F =l . T . i . : .
“{e}determine when a warrangy in writin o n Jesi
H.EM.% HﬁchHWmﬂg with section 103 of wrmw.mmMWm et have to ﬂm dosig:
fine in detail the disclosure requirements i raph (
of subsectinn (a) of seetiom 163 aﬁﬁmmﬂwﬁn . Eﬁmzur @)
--{e} define in detai] the duties set forth in subsections {a), {b}, and

- {¢) of section 104 of this title and their applicability to warrantors

Seo. 105 Nothing in this titls shall prohibit the selling of & con- - of different estegories of consumer products with “full” warranties.

sumer prodnét which hes both full, ful {with limnitation of Jiability .

PRIVATE REMEDIES

~ 8ec. 110. (8) Congress hereby declares it to be w.”m_ﬁomn% E.mﬁaa&w.. "

- suppliers €0 establish procedures whereby eonsumer disputes are fairky

and expeditiously settled through informal dis
C dittousty settled t pute settlement mech-
antsms, Such informal dispute settlement procedures should be n.EMMmm

: by suppliers in cooperation with i

L by . DOPEE witk independent and governmental en-
i ﬂﬂmmw_.wu@ﬁi_«c_" guidelines established by the Commission. If &
. supplier ﬂh_wawﬁog&mm sy such informal dispute setilement procedure
1 any written warranty or service contiract, such procedure shall

mitially be used by. any consumer to resslve any complant srising

the terms and conditions of service contracts shall be cleariy and con- - under such warranfy or service contract. The bona fide operation of

any such dispute settlement procedure shall be subject to review by
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the Commission on its own initiative ar upon a written complaint filed
hy mny imjnred party. ¢ : - .

? (b} .Ffwu.. .:Ww»w.mw damaged by the failure of a supplier to n_Eﬁm:.ﬂ
with any .w_w_.w_nmﬁoﬁw agsumed under & written warranty of servicc
contract in witting subject to this title may bring suit for breach of
anch warianty be gervice confract in an mpprapriate district court, of
thie United States sublect to the jurisdictional requirements of section
3391 of title 28, United States Code. Ariy purchaser damaged Dby the
failure of a supplier ta comply with any ebligations assumed ,.Er..wmm
an express oy implied warranty or service contruct subject to this title

many bring &uit in say State or Distriet of Colurithia court of competent

jurisdiction, Prior to commencing any legal proceeding for snﬁ_.o% of P
warranty or service sontract under this section, & purchaser mast have

&...m_ﬁrn.wﬂ.mmnmgwmog?mowwoa?ﬁ#uﬁon:nm. wwmwz_.wmm
mcw%mmw. and Bﬂ%ﬁwﬂd used the informal dispute settlement mﬁ@nﬁm. .
nisms. if any. established ander subsection (a}: of this section. Nothing
in this snheaction shall bp construed to change 3n any Wiy the juris-
dictional o venue requirements of any State. . .
(¢) Any purchaser who shall finalty prevail in any suit or pro-

ceeding for breach of an express o implied warranty or pervice nom.u“ |
fract bronght under section (b} of this section shall be w:c_.am.m ¥
the court to Tecoveér as part of the judgment a aum .m@ﬂ&, ta the Bg-
apigrate amount of cost and expenses (including attorneys MMmm w@w&r@m .
on nctunl time expendedy .determined -by. the -eautt to have been
reasonably incnsred by such purchaser for.or v

e e

Y
iz N

-
-
H
u
i
-

cormection with the £
institution mnd: progeention of such gmit- g5 proceéding, unless. the

sont i its discretion shall determine that such an-award of attornays'
swiontd beinappropriate. 0 0 o o o s
mmmﬁm%.mwav For wrwmméww%mm of this section, an “expresy warranty
mﬁﬁwmﬁ_mmﬁﬁﬁ_m&mu.ﬁﬁw@ﬂ «of fact or promise made by a supplier _.wm “
the purchaser which relates to & consuimer product or service abd
.. -hepemes patt-of the basis-of the bargain creates an express ﬂmﬂ., :
rauty that the consumer product orservice shall conform to the :
mm.mﬁnmwsmﬂwﬁ mm.m%u rivtion af o consumer product which 1s made ﬁwmﬁ_ :
of the hargain E.mﬂwmam_: Mwmuw@mwﬁﬁmﬁmﬁw that the conaumaer prod-
1 conform o the description. - - S
.a..m_ M.(.m.wwww:w. sample or model which is made part of the basis _Em_ ﬂrm :
bargain ereates an express warrgnly that the eonsuner product :
_ shatl conform to the ssmple or rmodel. - - o
It ig nat necessary to the eveation of express warranty that the suppher ;
use formal wordssnch as “warranty” or ¥guaranty” or that he have 4
specific intention to make & warranty. An affrmation ‘merely of the :
value of the censumer product or serviee or a statement purporbing
te be merely the supplier's opinion or commieridation of the CONSUIET °
praduet or service does not by itself create & warranty, fact o
T {2) Only the supplier actually making an -affirmation of mmn .om ‘
pronsise, 4 description, or providing a ssmpic or mindel shall he mm.uwa
to hnve credted. an express warranty under this section ansd mﬁ%_dm te
arleing therennder may only be enforced aguinst such mﬂwﬁmmmﬂps no
ather sapplier.: : : :

w3
B

PO

34
GOVERRMENT ENFORCEMENT

~o5rc 111 {a) Tt shall be wniawiul and a violation of sention 5(a} {1}
of the Federal Trade Commission Aet (15 U,8.C, 45{a} (1)) for any
petson ?u.&s&.;m any parinership, corpordtion, or asseciation) snb-
jéct to-the provisions of this title to %ﬁ%ﬂo.n@EEw with any require-
ment imposed on such person by or pursuant fo this title or to violate
any prohibition contained in thistitle. . _ . -

. {b}3{1).The district courts of the United Statesshall have jurisdie
tion to restrain viclations of this title in an action by the Atforney
{enerel or by the Commission by any of its attorneys designated by
it for such purpose. Upon a proper showing, and after niotice to the
defendant, a temporary restraining order or preliminary injnnetion
mwﬁ:g granted without bond: Provided, however, That if a com-
plaint 1 not filed within such period as may be specified by the court
after, the dssuance. of the resbraining order or _uwmmagwwpﬂﬂ mjunction,
the order or injunction may, upon motion, be dissolved. Wherever it
appears to the court that the interests of justice veguire thai nther
pepsnhs should be parties in the sction, the dourt may cause them to
Wo..mnﬁu.wa:m&_ﬂwm»_rmw. or-pot they reside in the ‘district in which the
court 15 held, and 10 that end process may be served in anv district.

£2) { A)Whenever the Attorney General has reason to believe that
any person-under investigation may be in péssession, custody, or con-
trol of ‘any documentary material, relevant to any vioiation of this
title, he may, prior to the institution of & proceeding under this see-
100 ennge ta be served upon such person, a ¢ivil investigative demind
requiring - such - person’ to “produce - the documentary’ materizl for

examination.
- {B} Each such demand shall— o
(1} state the nature of the conduct alleged to
.. violation of this title which is under investigntion; .
7 (i1} deseribe the élass or classes of documentary material to be
7 yproduced therennder with such definiteness and certainty as te
pormit such material to be fairly identified: ™ :
{1il) prescribe n return date which wilt provide a reasonable
period of tirge withiu which the material so demanded may he
. assembled and made available for inspection and copying or re-
* . production; and . . :
{iv} identifv the custedinn to whom such material shail be
furnished.

ranstitute the

{6 No demand shall—

(1) contain any reguirement which wonld be held to be unrea-
“sopable 1t conirined In a subpena duces tecum issued by & eourt
. of the United States in a proceeding brought under this section; or

. {ii) require the production of any dgcumentary evidence which

" wbild be privileged from disclosure if demanded by a subpena

duces team issued by a court of the United States in any proceed-
ing under this section. .

(D) Any such demand may be served at any place within the terri-

¢ torial jurisdiction of any court of the United States,

C U {E) Service of any snch demand or of any petition filed under sub-
: paragraph (@) of this subsection may be made npon sny person,
- parinership, corporation, association, or other legal entity by—
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{1} delivering 8 duly executed copy thereotf to such person or |
to any partaer, executive officer, managing agent, or generat agent
thereot, or t& any ggent theveof anthorized by appomtment or by

.+ law to yeceivd seTvice of process ou behalf of such pevson, part-
© nprship, eorporation, association, prenfaly ; o
- {1i) delivering 8"duly executed copy thereof to the principal :
office or place of Lukiness of the person, partnership, corporation,
aggociation, or entity to beservedsor . - B
. {ii}) -depositing such copy in flie Uhited Stutes mails, by reg-
istered orcertified mail duly addressed to such person, partner-
.. :8hip; eorporation, ssociation, or entify at 1ts principal office or
. place of business. S oo o R o
(F) A verified return by the individual serving any such demand -
or petition setting forth the manver of such service shall be proot af
such service, In the case of service by vegistered or rertified mail, such |
retarn shall be accompanied by the rotwrn post office roceipt of de-
livery of siieh demand. o : L o -
((1) The provisions of sections 4 and 5 of the Antifrust Civil Process
Act (15 U.8.0,.1315; 1314) shall apply to custodians of material pro.
dueed. pursuant to any. demand and to jadicial procesdings for the
enforcement of any sgch demand made pursuant Lo this section
Provided, howaver, That documents and other information sbteined
parsuant o any civil investigative demnnd issued hereunder and in
the possession of the Dlepartinent of Justice roay bs made M_..Emwga ta :
duly sutharized. representatives of the Compnission tor the purpoee
of Investigations. snd prossedings under -this title and .under the
Toderal Trade Commission Act, sibject to the limitations upon use
andt disclosure contmined in section 4 of the Antitrust Civil Process :
Art (1517.5.C.13818}. Ce

s

SR

ERNS

bbb,

SAVING PROVISIGN
Sge. 112, Nothing contained in this title shall be eonstraed to repes]

invalidate, o7 superseds the Federal Trade Commission Act (35 U.S.0C
A1 of sedp.) or any statute defined asan Anfitiust Act. :

BOOBE

Bye.-1130 {a) The provisiens of this title and the W,aﬂ.ﬁ.m granted =

hereunder to the Connnission and the Attorney General shall extend to r
oIl sales of consmmer products and service contracts affecting inter
stule commerce : Provided, however, That sueh provisions and powers:
chall not be exercised in such s manner as fo interfers with warran-
ke applicable to consumer products, or components thercof, created |
and governed by other Federal jaw.

spect to written warranties and performance thereunder, not identical;
Yo those set forth in sedtion 102, 108, or 104 of tlus title o with rules;
and regulations of the Commission issued in aceordance with the pro- .

codures set. forth in section 100 of this title, or with guidelines of the

Commission, shall not be applicable to warranties romplying there,
with, However, if, upon application of an appropriste State agency,:
the Commission defermines {pursuant to rales issued in accordarice,

with the Federal Frade Commission Act, s amended) that any re--
quiresment of such State (other than a labeling ov disclosure requires;

DU IPU DR -y B, RE-FNPR-F) ISP TN S

e

(b} Labeling, disclosure. or other w.aﬁxr.ﬁ..mwmﬁm._cm.: Stafe with ro- =

4

A:_mmon.@mmwaﬁ@o\aougEuszE.mmw.mmr:.m:w:ww»emaﬁqm-
~ments of this title; and - . S .
{2} does not Eu_wcq borden interstate commerce,

then transactions complying with any such State requirement shal)
be exempt from the provisions of this title to the extent specified
in such determinstion for so long as such State continues to ednin-
iter and enforce effectively any such’gheater requirement.

- {¢) Nothing in this title shall e construed to supersede any pro-
vision of State law regarding consequentisl demages for injury tn
the person or any State law restricting the ability of s warrantor
to Jimit his Liability for consequentin} damages. -~ =

EFFECTIVE DATE

Sme. 114 (a) Except for the iimitations in subsection (b)Y of this
secfion, this Eitle shail take effect eix months after the date of ie
enactment but shall not apply to consumer products manufaetnred
prior to such effsctive date. : .

. .{d) Those vequirements in this title which cannot be reasonably

et withoot the wm.oﬂﬂmﬁ.mo# of rles by the Commission shall take
he

effect six monthe after the final publication of such rules whick shall
be published (wnbject to future amendment or revoration) as scon
ag poseible but no later then one year after the date of enactment
of this Act: Provided, That the Commission, for pood cnuse shown,
way provide desigmated classes of suppliers up to six months addi-
tional time fo bring their written warranties info compliance with
rules promulgated under this title. - - S

2 {e} The Commission shall promulgnte Initial rales for initial im-
plementation of this title, including guidelines for the establishment

of informal dispute settlement procedures pursuant to section 110{a)}

of this title, 83 soon as posgible after enactment but i no event later
titan one year after the date of enactment of this Act.

TITLE II-FEDERAL TRATE COMMISSION
. IMPROVEMINTS

Beo, 201, Section 5 of the Federal Trade Commission Aet (15 T.8.0.
45 is amended by striking ouf the words “in commerce” wherever
they sppear and ingerting in lieu thereof “affecting commerce™.
_Sge. 202. Section §(a) of the Federnl Trade Commission Act (15
8.0, 45(a)) is amended by inserting after paragraph {8) as
amended by section 212 of this title the {ollowing new paragraph:
L0 %(7) The Commission mey initiste civil actions in the distriet
o -eourts of the TUnited Stetes against persons, partnorships, or ens-

porations engaged in any act or practiee which is unfair or decep-
tive to a consumer and is prohibited by snbsection {&) {1} of this
section with artusl knowladge or knowledge fairly implied on
the basis of objective circumstances that such act is unfair or
deceptive and is prohibited by subsection (&) (1} of this section,
to obtain a civil penalty of not more than $16,000 for each sach
vialation. The Commission may comprise, mitipate, or settle any

agtion for a civil penalty if sueh seftlement is accompanied by 2

public statement of its reasons snd is approved by the court.”
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Bxe, 203. Section 5(n) of the Federal Trade Commission Aet (13 1
LR 45(s)) is amended by inserting after paragraph {7} as added
by section 202 of this title the following new paragraph:

H{8} After an order of the Comprssion to ceuse and desist from
engaging in gets or practices which are unfair or deceptive to con-
sumers and proscribed by seetion §{a) (1} of this Act has become
final as provided in subsection (g} of this section, the Coramis-
sion, hy any of its atborneys designated by it for such purpose,
may institute oivil actions in the district courts of the United
States to obtain suck relief as the court shall find necessury to
redress injury to.consumers caused by the specific acts or proae-
tices which were the subject of the proceeding pursuant to sub- o
scction (b} of this section and the resulting cease-and-desist order,
inchiding, but not limited to, rescission or reformation of con-
tracts, the refund of money or return of property, public notifi-
“cation of the viplation, and the payment of damages, except that
nothing in this section is intended o anthorize the imposition of
any exemplary or pupitive damages. The cours shall cause notice
o be given reasonably caicnlated, under all of the cirenmstances,

- to apprise all consumers allegedly injured by the defendant’s acts}
of %m pendency of such action: No action may be broughe by the
loramiesion nnder this subsestion more than two years after an
order of the Commission upon which such action isbased has be-
come finat. Any action initiated by the Clommission uader this
subsection may be consolidated as the court deems appropriate
with any other. action requesting the same or substantially the
same relief upon motion of o party to any such action. IR
Spe. 90, Section 5{1) of the Federal Trade Commission Act (1]
18,0 45¢1)) is-amended by striking subsection (1) and inserting in;
Lien theyeof the following new paragraph:- o o
“{1) Any person, partnership, or corporation whe violates an order
of the Commission after it has become final, and while snch order is:
in effect, shall forfeic and pay to the United States a civil penalty o
not more than $10.000 for each viglation, 'which shall arerne to the
United States and may be recavered in a-¢ivil action brought by the.
Attorney General of fhe United States or by the Commission n it
own name by any of w.m_.ﬁﬁuﬂmﬁ.mmﬁaﬂnﬁem by it for such gmrpase
Fach separate wialation of such an order shall be a deparate nftense,
except nﬂww in tlie case of a violation through eontivuing failure or
neglect to obey atinal order of the Comniission, each day of continaance -

of such failure or neglect shall be deemed a separate offevse. 1n guch |,
actions, the Tinited States district courts are empowerad te grint
mandatory injunctions and such othér and further equitable relief as
they deem appropriate in the enforcement of such final orders of the:
Cormmission.™ Co : Vo : :

See. 205, Section 3 of the Federal Trade Commisston Aet {15 T.5.0
45 is nmended by adding at the end thereof the following new:
subsection : - ’ s

“{m) Whensver in any civil proceeding involving this Aet the Com--
mission is anthorized or reqwired to appear in a court of the United,
Btates, or ta be represented therein by the Artorney General of the!
United States, the Commission may elect to gppenr in'its owii name by®
any-of its attorneys designated by it for such purpose.” i

o
B

43

. SEC, 208, Section § of the Federal Trade Cammission Act (15 U.8.C.
.%mu..wm.”nﬁmﬂmom by striking out the words “in commerce™ wherever
A ey appear and Inserting m lien thereof “in or whose business affects
e, 207, Section 9 of the Fed

me. 204, Seetion § of the Federal Trade Commission Act (15 US.C.
49) issmepnded by— : . Act (18 L.5.0
{ny deleting the word “corporation” in the first sentence of the
i »m%%w%wgé paragraph and inserting in Yeu therveof the word
o ik (b)Anserting after the word “Clommission™ in the second sen-
_tonce of the second unnumbered patagraph the phrase “acting
S MWMoﬂN& any of its attorneys desi muﬂ@m by it for such purpose™:

-2~ {2).deleting the fourth wnnumberad paragraph and inserting in
. . -lieu thereof the following: . : )
- ¥Upon the applicztion of Attorney General of the United States
or of the Commission, acting through any of its attorneys designated
_uw..ﬁmhamm\”mﬂ.mﬁ purpose, the district courts of the TUnited States shall
have jurisdiction 40 issue writs of mandamps commanding any persen
or corpordtion to comply with the provisions of this Act or any order
of fhe Comistion iésned under-this Aet” Lo :

“.« Bre: 208, Beetion 10 of the Federal Trade Commisslor Act (15 US.C.
50) is amended by deleting the third unnimbered paragraph ard in-
serting in Hem thereof the following: ey

- YT amy: éorporation requived by this Act to file any sannual or
speciil report shall fail to do so within the time fixed by the Com-
nigston for filing snch report, then, if such failure shall continue. for
thirty days after notics of such defaunlt, the corporation shall forfeit
to the United States the sum of $100 for each and every day of the
vontinuance of suck failure. Such forfeiturs shall be payable into the
Treagury.of the United States and shalt be u.mno..‘mww%w in & civil suit
broupht by the Attorney General or by the Commission, acting through
any of its sttorneys designated by it for such purpese,in the district
where - the: corperation has its principal office or in any district in
whieh it does business.” : . :

i SEe 200 Section 12 0f the Federal Trade Commission Act (15 T.8.C.
52 ig-amended- by "mﬁiﬁbmuaﬂ.ﬁ the words “in commezep” wherever they
appeir &nd ingerting in:iieu thereof “in or baving an .eflect upon
commerce”, o v . Ny
8ee. 210, Section 13 of the Foderal Trade Commission Act {ia
T7.5.€ 53} is amended by redesignating “{h)” as “(c)” and inserting

the followmmp new snhsection: . _
%{h): Whenever -the “Commission has. veason to believe—
© e REEY ghat-any person, partnership, or cOTpOTgtion is engoged in,
or is about to engage m; Rny act or practice wlhich is nafeir or
. .:Qeceptive to & comsumer, and is probilited by section b, end
o0 T #(9) that:the enjoining thereof pending the issuance of & vom-
- plaint by the (Commission under section 3, and until such complamt
“ig dismissed by the Commission or set aside by the court on review,
. - or until the order of the Coramission made thereon has become final
: within the meaning of section &, would be in the interest of the
the Commission by any of its attorneys designated by it for such pur-
nnsn raa bt é Bt diebrint eomrt nf tha TTnifed Sfates to enioin any
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stich act or practice. Upon o .ﬂwﬁtnﬂ showing thit such action weuld be
in the publie interest, and atter notice to the defendant, a temporary
‘restraining order or & preliminary injunction may e grarted withont
bond ; Provided, hewever, That if a complaint under section 5 is not.
filed within shch period as may be specificd by the court after issiance

,\mm_num\owafﬁ.«ﬁmnﬁ»@ﬂﬁ@#fﬁ#bﬁm&&ﬁﬂou.%owgcg&miﬂmanf
. are insured by such Administrator. T
“4{0) (1), The power of the Commission. ta prevent finuncial insti-

ﬁgﬂﬁﬁ*_BEﬁmﬁﬁﬂbm&ﬁoﬂ.@oﬁ%n?mmﬂmnw..w@nﬁ&m mmmgﬁmﬁonf
Wperce (including acte or practices which are unfair or deceptive to a.
of the temporary restraining order or preliminary injusetion, the order Ewwﬁga.? pursuant to paragraph (8) of subsection () o ‘thig sec-
orinjunction may be:dissolved by the court S%f.am_ no further force’. jHon, shall be delegated by the Commission, subject to paragraph (2)
and eftéct  Provided further, That in propeér oases the Commissioh may " of this subsection, fo—. . . . e,
seck, and, after proper maooﬁ the court mey issue a permsnent injunc- AR .}.Myp.w””._..@u.m ‘Comptroller of the Cutrency; 1 thé institution is 2
tion. ARy such suit shalt be brenght in the district in which such per- natiofini bank or s bank opérating under the eode of law of the
son, partnership, or corperation resides or transncta bupiness” . . B wuwmﬁmw%.dﬁ Columbia; - - .
Qac. 911, Section 16 of the Federal Trade Qommission Act: (15 U.S.CL T 375 #{By the'Board of Governors of the Federal Reserve System, if
56) is amended to read as follows: - the institution is o member bank of the Federal Reserve System
- hRpe- 16, Whenever the Federal Frade Commission has resson to & - (other than a bank referred todn paragraph (A )y oo T
belicve that any person, partnership, or corporation is lable o & Lo %{(}y the Board of Governors of the Faderal Tleposit Insurance
penalty under section 14 or upder subsection (1) of section & of thisy Clorpoxation; if the ingtitution is & hank the depoaits of which are
Adt itehalb—e "t o LTy f e e sngured. by such corporation (other than s bank referred to in
: C4¢5Y serkify the facts to.the Attorney Genersl, whose daty it “paragraph (A} or m 1% S S
shall be to-caise appropriate. proceedings to be brought for the : .,wwm.wwgm_ Yederal FHome Losn Bank Board, if the ipstitution
.. enforeement of the provisions of sach section or subsection; or i i momber. of & Federal Home Loan Bank or the accounts of
(b} itself cause such appropriete m,aoam& to-be brought.” whieli ure insured by the Federal Sevings and Loay Insnrance
“8ed. 812, (a) Section _w.?v_w }-of the Federsl Trade-Comiuission Corporation ; or o .
At (13TLS.C45(2)16) ) samended—-. ..o .0 T 0 SRR Y the Administeator 6f the Nationial Credit Union Admein-
(1} by striking out “banks,”jand. ©© .. a0 “istration, if the ingtitation is a credit union the sccounts of which
2o w{2) hyading at the end thereof before the period a colom and == - -gre insured by such Administrator. .
= ghe following o 0 Ve e S L FAgY Ay any time by mule in aecordauce with section 538 of title 5,
“Provided howsever, 'That with respect to financial. instituilons such % Trndbsd -States Code, fheCommission may. request and shall receive
duthority shailionty be exerciged to prevent unfair or deceptive scts of o redelegation of the power to prevent particular Enancial institutions
pructices affecting: commerce (in¢luding acts or-practices Which are ;  regulated by a particnlar:agency deseribed in paragraph {1} of this
wnfair o deceptive boweonsumeny”™ o e L et . set
“vi{by Sectiond of the Federal Trade Commission Act {15 U.8.C, 48) &
18 amnesded vﬂ adding at the end of subsection (m}, added by section
B0S'6f thistitle, the following two new gubsections— -~ - - ., o
<+ (n¥ Rules and regulations mﬁ.mmanwg by the.Commission in carry
ing out the mutheority conferred by this section with respect to unfai;
ar deeaptive acts or practices (including scts or practices which are
wurfair or deceptive to s consimer) shall, insofar 28 they apply too
aifect any-finangial institution as defined in section 5{0)(3) of thi
Act, be issaed only sfter consultation with— T :
7L UR(TY the Comptroller of the Currency, if the institution is a na- .
tional bank ot a bark operating under the code of law of the Dis-
trict of Columbia; e I
(2} the Board of Governors of the Federal Reserve mwmvmg . .
S ;AH. nﬂm.?ﬂﬂ&ﬁﬁﬁ.ﬁé mﬂ%ﬂwﬁ bank-of the Mm%%WWH Reserve System | ..,...WAUU... any ‘credit uni6y the accounts of ‘which are insured by
-~ {otherthan abank referredto inparagrapa {ij}; . - + . the Adwministrator of the Natiopa! Credit Uni inistration.”
" +(3) the Board of Directors of the Federsl ﬁmmomma. Insurance © 50, 00 T T z. _&a _@Eﬁmﬁ %Eﬂﬂmuﬁ@w .
- {(Jorporation, if the institution is & bank the deposits of which are - R AR . R e
! insured by such corporation {other than a bank referred to in . ) . . : - :
w paragrapl {1} 0F (@)} oo o i el : The committee estimates that costs for implementation of title I
o (4 %Mm m“.mm.wmumm MMcﬁwmegdmmﬂmw Poard, w.m\mw._m nstitution mm « of 5. 356 would be sg follows: ~ -~~~
& member of s Federal Home Loan Bank or the agoounts 0% . aAveragen ; - . . :
which are insured by the Federsl Savings and Loan Insurance A _.mﬁn_m%%m W..Eu.uﬁnu.%wﬁmﬁ.ﬁ Tollowiog mﬂmﬁ»ﬁ §375, 000
. ”ﬁbwmoﬂmaawroﬂ. . : " OTRTIOAE PETAONREL, - or e mommi e e e oo m e it Sy O

LY the Administrator of the National Credit Tnjon Adinin- i Bauipment, ste R 000

subpedtion. from using. unfatr or deceptive sots or practiecs affecting
comtrerce (including acts or practices which are unfair or deceptive
to- s Gonsumer) from any ageney to which such power has beer dele-
guited in -eccordance with such paregraph, upon a finding that suck
Tedelegation is necessary to prevent sny such financisl institutions
froti using unfair or deceptive acts or praciices. .
" %{3)} Asnéed in this section, the terra “fhaneial institntion” means—
707 (&) any bankthe deposits 6f which are insured by the Federal
! Deposit Insurance {Corporation; _ S
Gi - (B) any Sevings and Eoan Association the accourits of which
. -are insured by the Federal Savings and 'Loan Insurance
S | WE_&. thift or home financing institution which is & member
. pf o Federal Home Loan Bank; or

.....

- Coszs
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erwm_umm&uwu%%m a_.En cost. for w.ﬁm;mﬁmﬁ-_.ﬁaau of title I1 of &. 356 shetosedin bisck brackets, new matter 1 prioted in italic; existing law
would be as follows: - _ % jpwhich no change ks proposed isshown tyroman): - . .
Average sdditiopal ¢ost per year for flve years following enachment ; E LS T e A SRS
Stafl attorney - - : I $100,000 1 Rycriow § OF THE FEDERAL TRADE (iouMMIsSION Agr, 48 AMERBED
Clerieat gonnel_ . : e o e ; v i - . e
Nﬂﬂwﬂgm_wm_. P - _— W.W% T o .,._ﬁ_rm ﬂ.ﬂ..ﬂm .T& .. o . .
“Total oo A - .Eaaoo; M_m%,ﬁu_..ﬂ??? metheds of campetition "wmﬁ_ uffecting CODMORTCE,
The letter from Lewis A, Engman, Chairman of the Federal Trade @ 2

“anfair or dechptive acts or - vnwnﬁwaﬁ.ﬁwﬂa.%mq&qﬂgﬁﬁwﬁ?.ﬁm
\orimission to Chairman Magnuson estimating costs follows: ¥ herehy .mmhmm_m&m ,iwﬁﬂmﬁr BT e e e
Finrral Trape (CoMMIRRION, Lk L # . T S e

e _ Washington, D.C. W e o b

: ¢ {8} The Comniission is heréby empowered and directed to prevent

Chairman, Committes on Oommieros, {7 persons, partnerships, or corporations, excopt [hanks,] common car-

77.8. Senate, Washington, D.C". < ‘rierssubject tn the Acts to regulate commeree, air CATTIENS, and foreign
Dear Mz, Cmamman: This ¢ in response to the request of your m air carriers subject to tho Federal Aviation Act of 1958, and persons,

siaff for an estimate of the additional eost which will be attribufable [ partnerships, or.corporations ineofar sg they are subjisct to the Pack-

to the enactment of 5. 858. _ C e T : agul Stockyards Act, 1921, ag amended, sxeept &% provided in sec-

"Rt is estimeted that Title I (Consumer Product Warranties) will ion 406 (b) of said Ack, from using unfair methods of .competition

resuit in an average additionsl cost per year for five years following % inJ-affecting conunerce ant unfair or decoptiveacts or practies nmww

enactmient as follows: S A i ffecting ‘conynerce Provided howpver, thot with veapect Fo fengncia
1. dngtitytions wueh avthority shall only be emerdised to. prevent unfar

Hon. Warrex G, Maowosen,”

Wﬁmﬁﬂnﬁ%ﬁﬁaﬁhmn””i-}ir - - - . uww.w,.%m Y gp deceptine acts or ipractices affectiny commerce {including auvts oF
Eqatpment, et .. : 3 - . e 000 1 practiéegwphick are wnfair ov degeptive ta g oonsuamer).

. : : . o7y The Commission may tnitiate chvil actions in the Histriot comprts

Total owne-e --- - - e BBLO00 % itk Tnited Stales ‘pgrrnst PErSOnS: parinerships, or. cOTPOTEIOnS

. ewigeged-in any act or practice widich 48 unfaiy or deceptive 10 & coi-
$351.000 per year. : - : : b sumer and iy prokibited By subezction _m.awwﬁv of this seetion awith

Tt is estimated that Title 11 (FTC Act amendments) will result in & gotuid hrowledge or Emowledge fuirly implicd on the basis o objec-
an average additionsl cost per vear for five years following enactment & fie GircHmaances that such act is unfaur and decopiing ia pro-

“Total animual -additional average cost of Title I for five yenrs:

as follows: _ hibited by subsection (&) (1) of thix mmqwhﬂ%,_,...? obtain a oivil m&s.&@
G487 GEOTTET e me e oo . 3 L §100,000 & of net-mare than B10000 for sach mich violation. The Gommissionma
Merleal persontiell, ——— imee-mwmis—= - T T 80,000 . vemypromise; itiqare, or settle any action for & aﬁ..@h penalty if sus
Fquipmeni, 20— e —- 20,000 i geitlernent is acoomplished by @ prublic statement of thy reqgong and

 Total . — - - e 360,000 1 %WS&& by the ot
Total snnual additional average cost of Title II for five years: v gagifg tnoaets or practices which are ynfair or deceptive fo donglomers
$150,000 per year. o o m ) : ¥ nd - prosoribed by section & a} m..é of ‘this “Act has hecome fenod
Total annual sdditional average cost of Title I and Title IT for - rovided in subsection {§) of tha section, the Oormmission, by aky 5f
five yenrs: $701,0{0 per year. _ . w& aitorneys designotod by 3 for such purpose, ma ingtitute cinid
Sincerely, . v actions tn the dikbrict courts of the United States to'ablain such velie

. o . Lewis A. Enoyar, Chairman. & as the court shall find necesaury to redresy ?\N@@.E PORENLETS. SIUS

. e T ) o by the specific qeis o7 practices whick were the subject of the proceed-
Vore 1% Coypurrree ox Momion To Oseen S. 986 To Br REPORTED  dng puisisant fo aubsection (b)Y Of this section and the resulting ceoss-
: . - L o aig s ae g % gud-desist order, dncluding, but not Timited te, regisvion or reformation
A (norum being present, the Chairman moved, without objection, to i of contrats, the refund of monay orreturs nf property, public netifica-
order S. 986 to be reportad. There being no objection, the bill Was . gion uf the violabion, and the poyme t 6f damioges, avoept that nathing
ordered to be reported. ¢ ¢n this section is intended to authorize the tmporition of any ewemplary
. _ L ; . ioor Nﬂ:ﬁ”&% damages. The court skhall cause notice to be given reason-
Cravors 18 Exmsrive Law o L ably qnwm.wﬁh%@ nder mﬁ of Mwﬁ%ﬂ%gﬁm& u% Mwwﬁqﬁma all a%.w
. . . b sumers dlles i By the defendand’s acte of the pendancy &
11 compliance with Subsection (4} of Rule XXIX of the Standing - sumers Bieg enpurad vy "y e ,
Knlos of the Senate, changes in e &W&Wﬁ Jaw made by the bill as H.mm. such action. No aotion may be brought by the Commiskion under this

ported are shown a8 follows (existing law propes od 1o Bo omitted i3 + subsection more thom, two years after an order of the Jommission wpon

&) After an vrder of the Commission o cegse omd desist from on-
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ihick such aetion is bused has become final. Any aotion initiated by the .. o ALh) the Federal Home Loan Bank Board, if the institution. i
Comanission under this subsection may be consolidaled as the curt Lo amember .mw a Federal Home Loun Bank or the aooounts of whick
deems appropriate with any other action vequesting the same or sub- - . dre inaured by the Federdl Savings and Logn Insurance Gorpo-
&aa&&m ﬁmm& maﬁﬁqﬁmwgﬁm‘aﬁ&g&nﬁé@%wa&?. piionior - . o : v

@V Whenever the Commission shall have reason to helieve that any 3%& Administrator of the National Credit Uvion Admin-
such person, partnership, or corporation has been or ja nsing any unfair > tration, 3f the institution iz o ovedit union the acoounts of whick
method of competition ov unfair or deceptive act or practice | £ ave inared by such ddministrabor, - ! P

affseting commerce, end if it shall appear to the Commission that B & - (8Y(1} The powsr of the (lommission to prevent finanvial tnatitu.
proceeding by it in respect thereol would be to the inferest of the ot from uging wnfair or deeeplive acls or procy __Mm.m&s% o
public, it shall issue and serve upon suck person, partnership, o1 corpo- } MENE | enclinding ‘gets ‘or practioes ighich are unfaor or aeceplive to a
ration a complaiut stating its charges in that respect and containing SO .%._W i pursvant ta § aragraph (€) of subsection (4) ¢ thig seo-

o notice of a hesring upon a day and st a place therein fized at least

tion shatbbe delegnted by the Copomission, subject 1o pavagraph (2)
thirty days after the service of said complaint. * * * ) co R Tonme

& Ehis subsirtion, fo— L ANt
(A ‘tha Qomptioller of the Currency, if the indtitution 18 a no-
onk operating wnder the cade of law of the Dis-

%
L # * L * = * o
Y

{1) Any person, partnership, or corporation who violates an order |
of the Commission [to cease and desist] after it has hecome fingl, and
while such arder 18 i effect, shall forfext and pay to the United States
g civil penalty of not more than I$5.000F 820,000 for each a.mcwwﬂobw g
which shall acerue tothe United States and may be recovered in a civi 4
action brought by the [United States} ditorney General or the Com-
amdsgion th it orbn name by ary of U8 griomeys designated by it for |
such purpose. Each separate violation of such an order shall be a 4
separate offense, mmnmm# that in the case of a vielation through con-
tinuing failure or neglect to obey a finul oxder of the Commission each
day of continuance of such failurs or ne ect ahall he deeamed & sepa-
vate oftense. In such actions. the United Niates district cours are em-
powered to grant mandatory infunctions and such other and further
equitable relicf as they deem appropriate in the enforcement of such |
finak ovders of the ('omnission. . :

(m) Whenever in any civil proceeding owolving this Aet the Clom-
mission is authorized or reguired to appear in a court of the United
States. or to be represented therein by the Aitornsy Gerneral of the
United States, the Ovmmisaion may eleot to gppear in ity oW Rame
by any of its attorneys designated by for such purpose, .

(n} Bules and regulations prescribed by Fhe Commisaion. i Coriy-
ing out the authorily conferred by this section with respect to ynfar
or deceptive acts ov practives (including acte or praciices which ore
wnfair or deceptive to « consumer) shall, insofar os they up _w.{ to o7
affect any firaneial institution as defined in sections {e1() o \m ig det,
be issued only after consultation with—

(1) the Comptroller of the Jurvency, if the institution i3 4
national bank or @ bank operating wnder the eode of law of the
Distriot of Columbiay;

{2} the Bowrd of Governovs aﬁmn the Foderal Heserve b%ﬁmﬁ,
if mwwmﬂmm&?&%aww a %«ﬁ hank.of the M.a%ﬁ%« Reserve System 7 i

ofher than a bank refeé to in paragrap ; . i ’ )

ﬁ (3) the Board of Directors mW the Federal Deposit Insurance ' ber of a Federal i ome hmﬂa B naw\.qma bich are 3 L b th
Corporation, 1 the institution i a bank the deposits of whish are ¢ (D) any credit ynion the accounts of which are snsured by the
insured by such corporation (other than o bonk Qm‘.%m& to Admnisteator of ihe National Credit Union Admenistration.
paragraph (1) or (8)); _ S e

vernors of the Federal Restroe System, if
the institulion 8 a member bunk of the Federal Regerve Sustan
(other thon ¢ Bank referred to in prrogré A.GAY W plee s
(). the Boord of Gevernors of the Federal Deposgit Inaupence
. Corporation, if the institwtion is @ hank the devosits of which
- soaregnvired by ‘such ogrperation (other thar o benk roferred. 1o
o anparagraph Q_u_%mm:u. | . e
i (I ke Federal H ome: Loatk Bonk Board. if the instiiubion i3
i mmamberaf @ Federol B ome Loan Barik or the eeoounts of which
aiveiwsrad by the Rederal Savings and Loan Tnsurance Cerpore:

e i

Tt

{EY. the Administratar of the National ¢redit Union Admin-
xtrofion; if the instituiion is & credif union the aecouvnts of whick
Sy PG TLEB Dy such A dministrator. T :

{8} At any time by rule in accerdance with section 503 of title b,

Yrsted. Sictes. Code, the Govunission may request and shall veeetve
redelagdiion: vf The powar-to. prevent purtioular: franeial ingtitrions
ﬁm.wi&m&. by @ partioular ageney described in poragraph {1} of this
Bubséotion Nﬂnﬁ using wnfair ov daceptive asts ov practices nffecting
avmimieras: (4

e i

s ponge e e, PR gt i e s

inigluding acts or practives which are unfaer or deceptive to
@-oonmaner} from.any agenscy to which such power hos been delogirted
in, Garordaiice with much paragraph; upen o finding thot avch redele-
gakion i¢ mecegsary 1o prevent any such financial institutions from:
wsing ynfeir or deceptive acts or practices.
9y Asuzed 4n thiz sectian, the term © fnameial. institulion” medns—
T ﬁ.w_u._.ﬂmsmw.mu% the deposits of which are insuved by the Foi-
Deposit. ngurance Oorporation; .. .. oo Do
B “angr Sewvings, and Lean Associabion the acoounts of aehich
¢ susired by, the Federal Sqvings and Loan Insurance Gor-
GPREIOR S . e T e
(G awy thrift or homs financing enstitndion whick i& o mem-

N

BT g * * * % =
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Spcrion 6 or 7HE Frprrat Trape Comsssiox Acr (15 U.s.C. 46)

. That the commission shall also have powsr— S

ia) To gather and compile information concerning, and to investi-
gate from tiree to time the orgenization, business, conduct, practices,
and - management of any corporstion engaged in ¢r whose Business

affects comimerce, exeepting banke and common carriers subject to the

Act to Tegulate commerce, and its relation to other corperations and te |

individusls, asageintions, and partnerships. e .
A{b) Te require by general or special orders, corporations engaged in
o whose business afects commeree, excepting hanks and common
carriers subject to the Act to regulate commerce, or any class of them,
or any of them, respectively, to file with the commission in such form

83 the commission may preseribe annual or special, or both annual

and specigl, réports or enswers m writing to specifie guestions, fur-
nishing {o the commission such information as it may require as to the

erganization, business, conduet, prectices, management, and relation !

to other corporations, partnerships, and individuals of the respective
corporstions filing such reports oy answers in writing * * *

* = .&. o * ] . E

Secrion 9 oF THE Froerar Trave Commmsiony Acr (15 U.8.C. 46)

. That for the purpeses of this Act the commission, of its daly author- !
ized agent or agents, shall at all reasonable times have access te, for |

the purpose of exaimination, and the right to copy any doeumentary

evidence of any [corporation] party being investigated or proceeded :
against: and the commission shall have power to require by subpoena -

the attendance and testimiony of witnesses and the production of nil
such mcmﬁwﬁngq evidence relating to any mattor under investig:-
tion, ST -

- Buch attendanee of wituesses, and the production of such docurnen-
tary evidence, may be reguired from any place in the United States,
at any designated place of hearing. And in case of disobedience to n

subpoena the commission acting through any of its atforneys desiq-
nated by it for bweh prurpise muy fvoke the mid of any court of the
United States in requiring the attendance and testimony of witnesses ;

and the produetion of docurnentary evidence,

#* * * *® * * *

Upon the application of the Attorney Generel [of the United

E)

mg&ﬁg..umm&aﬂ%w@a,%&aw%ﬁatﬁma@é&namﬂuﬁawﬁ%ﬁ.-
aated by it for such osg, {at the reqmest of the Commission.] mm__@

district courts of the United States shall have jurisdiction to issue

ﬂ.mwm_umEwum.m.nnﬁmaaﬁnﬁﬁﬁmu.bmmﬁwm&uwowﬁ.nouumﬂaugnoaﬁw.
with the provisions of thiz Aet or any order of the mwiﬁﬁmow H:E%m
1n pursuance thereof} issued under tAiz Act. .

& * ] R S * : * *
Sxomion 10 or rav Feperan Trave Comwaseron Acr (18 U.S.CL 50)

[ »* * * " » %

51

u_um___.wm.ﬁ@ %nw,.awmmau aaﬁu&ww.ﬁm.wa .S_mw.pu% ”u.wm;pwﬁ.mwgﬁ
repériehall fail so to do within the time fixed by the Commission for
filing fthe samey andY swoh report; then,if such failure shall contirine
.mnm_%ﬁﬁ”.&p%m after notice of snch default, the corporation shall for-
‘fait to the United States the surm of $100 for each and every day of the
iria ofduch:failure; Lwhich] sueh forfeiture shall bz payable
dasury.of the Thnted States, and.shall be recoverable in a
H.wm‘wﬂr w—_%ﬁi.dm the wammﬁ.mnﬁmm“—rwﬂo:nwﬂ.w@.u.mm Attorney
‘ Genordalor By the Jommission, acting through any of ifs oun attorneys
dengnated mﬂ.& forauok purpose, in the distriet ..meﬂm the corporation
hasits mﬁa&&&g or in any district in which it chall do business.
" ETt shall be the duty of the variouns United States attornays, under the
direption.of the Attorney Genersl of the United States, to prosecibe
for the recovery 'of forfeitures. The coats and expenses of such prose-
“gation shall be paid out of the appropristion for the expenses of the

‘continieance
into the:

$5:

-gparts of the United States.]

R

™ T

ECETO owﬂd.ﬁumww TRADE COMMISSION ACT (13 T-A.C, 52)
Toshialt be unlawtul $6 any person, partuership, or torporation

disdsmiriats, or ‘éanse to be disservinkted, any false advertisement-—
: i@%.@ﬁm@ﬂ States mails; or i or Adedngan effect-wpon oom.

voe by any means, for the purpose of indneing or which is likely
¥ Hiduce, direttly’ or itidivectly the prichase nf foad, drugs, de-
Ges, r gosietics; or . T
‘(&) By any #ieans, forthe purposs of inducing or'which is likely
yiiduee divectly orindivectiy, the parchss th or huving an effecs
ponommerce of foad, drags, devices, or posmetios, 7
} Th mwmm_mn_ﬁ&w nor the catsing to be disseminated of any false
dvertisament within the provisions of subsedtion () of this ssction
~ghall, be'an unfiir or deteptivié act or practics’in or hoving on éfect
moroe within the mesning of section 5. .

OF THE FEUERAL TRADE COMMISSION ACT (15 TLE.O: 53)

“Whengver the {ommission has Teason to belleve |

;M,Gﬁ_u.”w&_ﬁﬁwwﬁ.mouawmﬁ_“H.mwwﬂu._ou._gwﬁowmﬂoﬂ.,mmamnmwmmmuq
¢ 15 about to m«%ﬂﬁ@ in, the digsernination or the camsing of the
ditsemnination’ of any advertisement in violation of section 12,

and

Y “thit the enjoihing thereof peniding the izsuance of 4 com-
laint by the commission under section 5, and until such complaint
3§ dismissed: by the Conumission or set aside by the court on re-
or the-order of the Comimiselan to cense and desist mads
reon hns becomé finsl within tlie meaning of section 5, would
be ta the interest of the public, ~ . _ B

4+ the Commission by any of its attorneys designated by it for such pur-

E i

mey bring suit In a district court of the [nited States or in the

& Trnited States conrt of any Territory, to snjoin the dissemination or
45 this cauging of the dissemipation of snch .@&ﬂa&%ﬁgfﬁﬂwﬂﬁg T

- showing & temiporary ibjunction or restraining order shall be granted
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without bond. Any such suit shall be brought in the district in which .
such person, partnership, or corporation resides or transacty business, e g e
(b} I henever the Commission has reason to believe— ) sninents wers requested: from the following ageneies and depart-
(1) that any peraon, partnership, or corporation i engnged in, Hg oIt K 20,1878: . o o e ST
or s about to engege i, any act or tice whish is unfair or “Departmentof Commerce .

- deceptive fo o.consumnier, gnm.mw prohibised by section §, and . . ederal 1] ZO¥RIILIBELON -
() that the enjoining thereof pending the issuange of & come
plaint by the Cenmvmission under section & and undil such come

plaint is diamissed by the Commission on get aside by the oourt en
- yevtew, or wntil the order of the Comundssion made theraon has w
- become wwithin the meaning of seotion 5, would be to the in- -

A8 of May 9, 1973, only the Federal Trade Commission had com-

mented an 5. 358, The comments of the Commigsion follow !
LS N Feoerar, Trave Codrmission,
e Washington, D.C., Marck 26, 1973.

Teresta 3«.@&«? S : : - \_
the Oommission by any of its attornoys designated by it for suck pur- 5
ﬁ%@ﬁﬂ% bring suit in a district court mm the mww& MMR% to EH.MMM A _
ary sunh act or practice. Upon a proper showing that such action wowld . {Rakriman, Gominittee on Grmne?
be in the public mﬁ@wmﬁ;%ﬂ& after 3%&% to mhm%&mmmﬂ%&?&%iﬁaﬂg ; m. H: Ben Q.... saking i g . 3}
restraining order or a preliminary injunction may be granted without : .
hond : Provided, however, That if o complaint under section & is no
fled within such period as muzy be mﬁm%& by the sourt afier the iasu- -
ance of the témporary restraning order or preliminary W junsiion
the order or imjunction shall be dissolved by the conrt and e of ne .
Further force and effect: Provided further, That in proper cages the -
Commission may seels, and after proper proof, the courl may EduL &
permanent injunetion. Any such suit shall be brought in the districk

“Eamamans This is in response (o your request for the
asion’s comments o 8. 356 dealing With constmier produet war-
es wnt Federal Prade Commission Act amendments. =~ - N

& this Cloramissiofn hgs previously provided the Committes with its
ievws 'on 8. 986, atearly identical measuid prssed by the Sen-

o the 92d° Congréss, this report will address only those areas
16 BiYl or the Commission’s position has been significnntly
Where ..w_wﬁ%ﬁwwﬁﬁm, we propose specific modifications which
oi heheéves will brve to stréngthen snd elarify the Act.

aE

MH.._. aekich such peracn, partnership, or corparation resides or transects
SOEEH
L{H)T {¢) Whenever it appears to the satisfaction of the conrt -
the cage of a newspaper, magezine, periodical, or other publieation,
published at regular intervals—. e . . :
(1) thaf vestraining the dissomination of a false advertise--
.. ment in any parbicular issue of such publication would delny the %~
delivery of such issue after the regular time therefor, and
(2) that such delay srouid be QM_M. to the method hy which the
menufaciure and distribution of such publication is éustomarily
conducted by the publisher in sccordance with sound business
practice, and not to any method or devies adopted forthe eva-
gion of this section or.to prevent or delay the issusnce of an in-
junction or restraining aum.mu. with respect to such false advertise-

ment or any other advertisement, the court hall exclade such
issue from the operation of the restraining erder or injupction.

S arTiE T -CONSUMER PRODUCT WARRANTIES

The Commimion vesffirms its belief that the provisions of Title T
#ill henafit both consumers and bustnessmen.. By establishing uniforrs
s ontent. and clarity for warranties on goods moving In
mmerce, the legisintion should help to improve. product
ity and bring warranty ‘performance into line ‘with consuiner
expectations. Byeryone stands to gain from the resulting enhancement
of consumer ¢onfidence in industry. The Cpmmission therefore enthuai-
tically supports the objsctives and substance of Title I, and swatild
d to m%:% . %ﬁw& only ?ﬁﬁw T w " ? e
The Commission strongly” supports the luiguage which has been
ded to Section. 102(b) om ‘the bill, w__,a&&__w_m_wg the Commission
'faay, preseribe Tules for axtending the period of time a warranty s in
feck to correspond with iy unreasonable period of time during which
the consumer 35 deprived of the use of a product by reason of g defect
‘or mulfinction, Extending the wairanty period where.s ﬁ%.%a. e
Zge. 16, Whenever the Federal Trade Commission has reason to be- MMWMHMW. %%mmwrmhﬁmwwwﬂ.ﬁﬁ%ﬁﬁm _ﬁmwuﬂﬁmawﬁ%mﬁwﬂﬁm wwwﬁ
fieve that any person, partnership, or corporation is Hable to a penalky o - g5 ond o the ) oy oecasionally enconntered whereby some unsernpul-
MMMm\H Section 14 or under subsection (1) of Section 5 of fhis Aef, 18 2 oﬂmE nfacturers and repair. facilities avoid their immﬁ.wﬂﬁ.”@zmn?

(o) certify the facts to the Attorney Greneral, whose duty it ghail be

mm.uﬁoﬁEowaﬁmm,mugﬂgﬁﬂuogmﬁozbﬁg »fﬁw&m?
_ C(1s UB.C, 58) S

‘tions by, deliberate procrastinstion until the warranty ferm has

to cause appropriate procesdings for the enforcement o £ the provi. ‘expired. .

o H.vmmmmaﬂ.w..ﬁww Cormission would urge inclusion in S. 356 of s new

sions of such section or subsection L.} or : i hiovision along the lines of Section 102{c) of H.R. 20, the correspond-
(B itself cause such appropriate proceedings to be brought. + - R bl in &w%_ﬁammm..mﬁmm,m%mmnﬂ%i S envanton of

By
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consumer product may unreasonebly condition his warranty on the

consumer’s using, in connection with wu&.w,,wﬁ.&ﬁr any article or serv-

ik which is identified by brand name. This ‘provision ‘addrestes the
anticompetitive practics which the Commigsion has opposed in numer
ons court actions whersin a manufacturer uses a warranty Hnreason-

rhiv to tie his supplementary produete or services'to the wirranted .

w“:dm:aw. This leaves the conswmer in the undesirable posture of losing
\is warranty protection if he purchases the supplementary itexis from

7

plete ighdrance of the warranty’s provisions, - -

TTTLE I-FEDERAL TRADE COMMISSION
R IMPROVEMENTS

The Commission regards the IO Act improvements as the most
tmportant consumer legistation now pending in Congress. It is con-
vinced that.the public should be afforded without delay the benefit
of basic jmprovements to the FTC Act which have =0 long heen
considered and recensidered. For years, the Commission has gought,
prelimi -injunction . anthority  to’ cotnter the. misuse for pur-

poses of deley of the dug process mechanisms which are part of the

another and perhaps less expensive sourde—even if ho does 5o in com- -

Commission’s, procedures, For at least as long, the Commission has -

Been trying upsuccessfully to achieve sutonsmy In ‘the handling of
#m.aﬂwd&ﬁﬁ“ggﬁgwaﬁw.ﬁﬁm..ﬁwmﬁﬁ nment of these two.

obijectives—preliminary injunction authority and sutoriomy in Jitiph-

fion matters—would in itself be o milestone achievément for the con-

snmer. P . .
. PRELIMINARY RESTRAINTS
The sipplementation of its enforcemant tools by the acquisition of
anthotity fo séek preliminaty injunctions has long been %m%aﬁm tar-
et ‘in the Cotmission’s program to streamline its proce

nwmmmg_wﬁ_ﬁm.%w.ﬁnﬁﬁﬁa&ﬁﬁm

falls short of its potential by conditioning vestraining orders and
: 1 ion of “the same condi-

4=

injunetions upon a showing by the Commi: he saine com
tionis and principles ne mjunctive relief against eonduct or threatened
cunduct that will danaa loss or datnage as grinted by courts of equity.”

1 L

Soveral congiderations support the Commission’s preferstice for a.
legisletively dofined injunction based upon the oriterion of public -

o

interest rafher than upon traditions] squity standards.

The eguitable test reguivas proof of irreparshle injury, R0 adequste

in-chief, Meeting such s standard is €ime-eonsuming end can involve
proceedinegs which take on the dimensions of a trial. To view of the
Cemmission’s limited resonrees, fhis could sigmificantly impair the

romedy at law, and probability of Success oni the merits of the cases

nsefalness of the injunetive approach. Tf provided with a more roasgi- -

ablv aifainable standard, howaver, the Commission wonld he able to
extend incipiency relief to'many more cases where public hnfm is .
Anlv aceravated by the eontinuance of ' consumer abise, Co

gourt

; ures. The |
Genial &f consumer relisf durirg the pendency of cesse-and-desist
proceedings. ‘which sversge more than o yeut, and frequently Tequire .
frofn thres to fve years, would be averfed by use of injunctions i

While section 210 of this bill ‘might afford considerable Em.mmu it :

A e s A
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~hecordingly, the Commission endorses the standard already con-
taimned in section 13{s) of the Federa! Trade Commission Act, under

. which the Comppission ey ‘seek an injunction against the false adver-
~ tisinig of food, drugs, devices, and cosmeties. Tn Federal Trade Com-

FFsgION. v Ehodes Pharnacal Co.. 101 E. 2d 744 (9th Cir. 1851),the

constried thab statutory “ceuse shown™ standerd to mean that
.the Commission had to show was a justifiable basis for believ-
ing. derived from ressonable ingniry er other credibls infarmation,

#

- that such a state of facts probably existed as ressonably would lead

- the Commission to believe that the defendants were engaged in the

Eﬁw&dm#&w ‘of false ndvertisements of s drug in violation of the
Act.” Thus, the court viewed the statute as vesting in the Commis-

i sinn the feal suthority to determine the questions of public interest,

ﬁ%ﬁmﬂ.@.ﬁﬁmm.gﬁw,3.Umﬂmﬂmf{mm«mdﬁsﬁ_woﬂm3mﬂmmm.amwbum
mmww“m_w the Injunction in court. . . ...
. . This standard for ebtaining preliminary injunctions is by no means
withont precedent ontside the Federal Trade (fommission Act. Various

.

Mﬂwﬁ onhs mEy be obieined by other agencies. For examiple, under the
P

. Statites establigh similar standurds as the grounds upon which in-

ecuritiss Exchange Aet, 15 T.5.C. §78 u(e}, the Securities and Ex-
¢hatige Comimission is suthorized to seek injunctions # | henever it
shall @pieir to the Commission that any person is engaged or ahont to
engage in any acts or practices which constitute or “will constitute 2

violation of thé provisions of this chapter, or of any rille or regniation

g

thereunder . , . .” ..
mmg.maﬁuﬂ. thip Wational Lahor Relations Board, ander the National
Labor Relations Act, 29 U.5.C. §186(j). is authorized, upon issnance
of 8 ¢omplaint ¥, . . charging thet any pereon has engagred in or 8
engaging in an anfair lzbor practice . . . to petition a Tnifed States
distriet court for appropriate temporary relef or a rustraining order.
Thé distriot coust 48 given jurisdiction . . . to grant to the Board

“gueh teryporary réiief or restrzining order ss it deems just and proper.”
" The Food, Drug, and Cosmetic-Act is yet another statufe which

Provides ‘anthority to obiain injunctioris upon meeting & stalutory

stendard rather than upon tradifional equitable grounds It provides
that for “eanse shown,” the disiriet courts of the Trnited States may

réstrain Tiolstions of seetion 831 of the Act. In bringing suits to ob-

tair injanhotions wnder this statute, the Justice Department has not

been: required o meet the traditional equitable stan : o
 Additional precedent for a statutory standard may also be found in

bath the Interstate Commerce Act, 49 T.8.C. § 5(8}, authorizing the

- digtrict conristo issue-writs of injunction “apon compl aint of the 1In-
 terstate Commerce] Commission alleging » viclation of any of the pro-

vigions of the section . . -7 and the Federal Communications Act, 47
.80 & 36, anthorizing the district conrts, &t the suit of the United
Stgtes to enjoin the Janding of eable in Vistation of sections 34-39 of
Title 47, when the cable %., . is about to be or is Janded or is being
aperated withont a license. . . .* Neither statute includes any Tequire-
ment that the traditional equitable standard be met befors the court
m#v fasue the injunction.- - : :

;. Fhus, it is clear that, in seeking a statutory stendard for obiaining
innnictions, ‘the Cemmission is seeking & grant ‘of anthority which



-

__._‘
.--

Clongress has in the past deemed a_m@mmw”w for other government agen-

cies to enforce effectively statutes under their jurisdicton. Jts necassity

in terms of effective enforcement of the Federal Trade Commission
Act, is compeliing, Bused on these econsiderations the Commizsion sap-

ports the injunctive provisions of HL.R. 20 which would clothe the
Commission with injunctive anthority substantially sisilar to section

13 of the Federal Trade Commission Act. Bt is recommended. that the

provisons of section 204 of H.R. 20 be substituted for the language now

¢ontaisied in seetion 209 of 5. 856.
COMMISSION BEPRESENTATION IN COURT PROUEEDINGE

H.rm.m.ommﬂmﬂaw mﬁbﬂ%% mﬂ.@.w_,mmm_ the varicus wmﬁw_..“&m of the bill
which would affard it direc access to the courts. Specifically, 3. 3466

would authorize the Commission to appear in court in ifs own name

and through its own attorneys in the following proceedings:

{8} Civil agtions .to supplement cesspand-desist orders with 1

. remedies to redress consumer grievances (Sec,203). - .. .
.. +{b) Civil, petions to enforce cease-and-desist arder violstions
C(Ser. 24Y. . v E e E .
ﬁ&o _MH aetions to enforce its own subpoenas (Sec. 207(b)) .
Mm: Civwil penalty sctiens for fatlure to arnjsh reports reguired
. by Commission order (Sec. 208). - ) o
{e) Petitions for injunctions pendente lite and restraimung
orders {See. 210}, :

; -

There are & number of compolling reasons supporting the Clommis-
sion’s frm econvietion that it showld have this suthority to conduct 1ts

own litigation. Tu almost every case which is referved to the Justice
Pepurtment, the investigation, mww.mw&“ﬁm, and briefs have been pre-
pared by the Comnission’s stafl, The additional hours which ars re-
guired by both Justice Department and Commission-persopnel to brief
trial attornevs nve duplicative and nonproductive, and sometimes agd
preatly to tha time required to dispose of Gominiesion geflon. -

T addition to this added time factor, further delay js attributable
to the heavy casetoad of the Fugtice Department’s own cases and those |
of other agencies in the 1.5, Attorneys’ Offices. All of these cases are

in competition far U.8, Attorneys’ attention, and matters considered
important to the Commission must often vield to the urgency of other
matters. While these and other delays are often weleome hy a respond-

ent, they tly hinder the Commission’s efforts to expedite final dis- :

position of ite cases: -

" The Commissinn, thersfore, firmly believes that it should have anton- =
opiy not only ss regards those types of htigation covered by the pro- .
visions lisied above, but ever the entirety of its civil litigation under
the Act. To accomplish this, we wonld leave undisturbed the Attorney =
(ieneral’s present suthority to represent the Comumission in court pro-

.%:n wonld amend 8. 356 to permit the Commission to eleat
to represent itself In all such matters, This srrangement would enable
the Fustice Department to.continue to represent the Commission m
these circomstances in which such repressntation would be in the over- -

eeedings,

il interest. of the Government, and would save valuable attorney hours

in. both agencies, expedite litigation, and make umiform the present. |

ragged pattern of the Commission's representational authority.

37

- RUEFEMARTNG

._.wdwmﬁmﬁwm mﬁ?.ﬂﬁ% i, of eourse, an essential and highly _.“m_mm&
Yegulgtory-tool which has long been relied upon by the Commissien.

The drafters of the Federal Trade Conunission Act imposed & broad

‘mandate on;the Commission to empower it to define with specificity

harmful praétices. They recognized that specific lepislative definition

.vwas- undesirable since precise definitions would not withstand the
ingenuity of those hoping to evade the law.

. 'The Commission—as have other administrative agencies, such as
the SEC, the FPC and the FCC—has found that raleraaking is often
the best: method for filling in gaps in its broad mandate. Agencies
which have insisted on utilizing adjudication for broad policymalking.,
have been consistently eriticized. Some of the most vecent oriticism
comes from the Ash Couneil Repiort, which found that administrative
sgencies “should rely less on the case-by-case approach to policy for-
mulation and move incressingly in the direction of relemaking, espe-
cially informal rulemaking and other expeditious wﬂ%&cﬁms_ﬁu. 49y
The Administrative Conference has recently sdopted & recommenda-
tion which strongly advocates simple, flexible and efficient rulemaking.
Rulemaking is an efficient technigne by which the Commission can
perform its jew enforcement function, Adjudication of necessity fore-
cleses from participation ethers in a gronp who may be ultimately
subject to the rule of law laid down by a case. Rulemaking on the
other hand enables participation in the development of the law by
all individusls whe are concerned with it, Moreover, there is reason
to believe that responsible businessmen will welcome and voluntarsiy
comply with an agency’s interpretation of the law if it is presented
clearly and i a readily accesmble form.

Recognizing its advantages, eourts have upheld rulemaking author-
ity For all of the major admimstrative agencies, and hence rulemaking
has become 8 cornerstone in the administrative process. The Commis-
ginn ig confident that its rmulemaking anthority will be upheld by the
court of appesls in its decision in the pending Nationad Pelroleum
Refivers Asg'n case.

Juring the last session of the Congress the Commission supported
legzislative reaffirmation of its rulemaking nuthority hecause it recog-
nized that the doubt created by the possibility of judicial challenge
coultd sipmificantly hinder its use of the rulemaking function for some
unknown time. But now, a year and a haif Iater, a judicial reselution
of this uncertainty seems irnminent and the re-evalustion of legisla-
tIve Driorities is necessary. )

The Commission is becoming increasingly apprelensive thst the
controversy over rulemaking anthority coald winecessarily feopardize
the rapid passage of the other esseutial, but less controversial pro-
visions in the legisiation under considerstion. Experience over the
past several years has demonstrated that the procedural aspects of
rulemaking are 50 Sﬂﬁmm that the time required for their anuoﬁﬁw
anaiysis and the search for a consensus solution far exeeeds that
necessary to the thorough consideration of the other components of
the legmslation.

In view of the pending Htigation, moreover, the Commission would
appose any statutory rulemaking provision limiting the flexibility of

-
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our present anthority, The Commission recognizes the need to mo_.:m.qw

a balanee between procedurs] efficiency and procedural safeguards and °
fecly thit jidieial affirmation of the Commission’s rulemaking an-
thority will provide the flekibility Wmmm.@a. ,.3 develop wuoammﬁ.nm chich o

wﬁ.__a this egeentinl balunce,

“For theée réasoms; the- @oBEHm-Ss has eoncluded that it should .

await the imminent eturt decision snd seek additional legislutive au-

thority only i the event of sn adverse decision. The Commissten, '

e

G ety

therefors, recormnends that section 206 he deleted from the bill, Such .“_Wm.
% course will not- jeepardize Commisaion rulemeking, and, in the mean- W,

time, Anmisrican consumers ean begin o reap the benefits associated O

with promopt enactment of the less controversinl amendments E.o- :

vided in the wmmwmwwﬁoﬁ U@mou.m this coremittee.
- mﬁaﬁdqu :
. . H..Hdﬁm ._P M_ﬁ#&wz ngéz

L*%
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in the computation of the periods specified in subsection (ak?)
and subsection (b).

(8 If—
(A) an adjournment sine die of the Congress which breaks the
continuity of session (as specified in paragraph (1XA)) occurs
after the Commission has submitted a final rule under subsec-
tion (akl), but before any action necessary fo disapprove the
final rule is completed under subsection (@X2XB): and
(B)isueh--adjournment. occurs (i) before the end of the period
specified in subsection (aX2KR); in @ case’in whickh a concurrent
resolution disapproving such: final rule has been introduced in
either House before the end of the period specified in subsection
(@H2XA); or (ii) before the end of the period specified in subsec-
tion (aX2XA), in a case in which no such concurrent resolution
has been introduced before such adjournment;
then the Commission shall resubmit sueh final rule at the begin-
ning of the first regular session of the next Congress. The periods
specified in subsection (a)?) shall begin on the date of such resub.
mission. -
(g) For purposes of this section:

(1) The term *concurrent resolution” means a concurrent reso-
lution of the two Houses of the Congress the matter after the
resolving clause of which is as follows: “That the Congress dis-
approves the final rule promulgated by the Federal Trade Com.-
mission dealing with the matter of , which final
rule was submitted to the Congress on U (The
blank spaces shall be filled appropriately.)

(2) The term “rule” means any rule promulgated by the Com-

mission pursuant to this Act, other than any rule promulgated
under section 18(a)1XA) .

Sgc. 24, There are authorized to be appropriated to carry out

not to exceed $42,000,000. for the fiseal year ending June 30, 1975;
not-to-exceed $47,091,000: for the fiscal year ending June 30, 1976;
and not'to exceed %mcb%_.ooe.meﬁ.wﬁm.mmamu year‘ending in 1977; not
to exceed $70,000,000 for the fiscal year-ending September 30, 1980,
not to exceed $75,000,000 for the fiscal year ending September 30,
1981; and not to exceed $80,000,000 for the fiscal year ending Sep-
tember 30, 1982.] .

Sec. 27. To carry out the functions, powers, and duties of the
Commission there are authorized to be appropriated $70,705,000 for
fiscal year 1984, 875,654,000 for fiscal year 1985, and $80,949,000 for
fiscal year 1986

Sec. [25.1 28, This Act

Sk may be cited as the “Federal Trade Com-
mission Act”.

FEDERAL TraDE CoMMmission IMPROVEMENTS AcT OF 1980

AN ACT To amend the Federal Trade
of appropriations contained in such Act

Be it enacted by the Sengte and House of Re reseniatives of the
United States of Americq in Congress ﬁmmﬁ.&m&h . 4
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SHORT TITLE

Section 1. This Act may be cited as the “Federal Trade Commis-
sion Improvements Act of 1980

* *® * L] &

CONGRESSIONAL REVIEW OF RULES
SEc. 21. (a)1) * * *

= * * * 3 * *

FEDERAL TRADE ooz.?m“mﬁc? o
Washington, D.C,, March 5, 1982

Hon. Bos Packwoop,

Chairman, Committee on Commerce, Science, and Transportation,
U8, Senate, Washington, D.C.

Hon. Bos KasteN,

Chairman, Subcommittee on Consumer, Committee on Commerce,
Seience, and Transportation, U.S. Senate; Washington;: D
Drar CHAlRMAN Packwoon AND CHAIRMAN KAsTE This is in
response to your letter of February 24 1982, in which"you ask for
the Commission’s views with' respect to our jurisdiction over state-
regulated professionals and unfair -acts or practices as currently de-
fined in Section 5 of the Federal Trade ‘Commission A, 3
know, these issues have been raised by thé recent intradi
1984, a Bill that could substantially restric :
thority in these and other areas. Thus, we welcome wﬁmu_..cm..waﬂ.,. :
ty to state our views on these matters and, where appropriate;
shall refer to the pertinent provisions of 8. 1984, In the near
future, we shall respond to Chairman Packwood’s request for a
complete comment on S. 1984, L M
In brief, the Commission opposes any provision - of ‘law- that
grants, or would grant, state-regulated professionals (and associ-
ations of professionals) immunity from law enforcement that others
do not enjoy. With respect to our jurisdiction over mﬁmm.ﬂ.u.,.“mﬁm.. or
practice, we helieve that a more precise statutory standard is-ap-
propriate.! Such a clarification, baged cﬁ.ew@,m&mﬂmﬂnﬁ on consum-

id lowibg cominent:

Commissioner Pertschuk. dissents on th pointiar ent from the view that the .

“While 1 agree with maost of the. Commi Ler,. ] ent fr t
nralmw_wm mw%‘ Comimission to proscribe il U acts or practives” should be restated in gom-
lex statutory languasge. The' Decermber, 1050 Policy Statement of the Commission reviewed at
ength the history: of Commission.and court decisions construing m,b:mw,mmméﬁm_,.EE&&?«. this
authority since 1914 and demonstrated that a careful framework for OoEEﬁumm?.%ﬁwEngw.
ing in this area has besn. achisved. To incorporate the principles: of the Policy Btatement into
legislation will principally. henefit the lawyers.of our country b ﬁ«oﬁ@w.ﬁ% ﬁﬂﬁ%m opportuni-
ties for leagthy (and qeww%wv battles over interpretation. If it 1s Congress’ desire to.do 80, howev-
er, | support the principles of the Policy mﬁmwmﬁgﬁ and’ dgree with my fellow mcai._wm_cgqm.
that it should serve as the basis for a statutory definition. An attempt o _mew. anew the task &.
writing a definition would take us into a legal quagmire from which anather half century of
court opinions might be needed to extricate us.” .
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er unfairness issued by the Commission on December 17, 1980,
would clarify the legal bounds of acceptable behavior and alleviate
any uncertainty ‘about the Commission’s exerci i
under the provisions of the Federal Trade Commission Act. In our

THE PROFESSORS AND CONSUMER WELFARE

The Federal Trade Commission has, over the last severa] years,
examined certain Practices of professionals and their organizations,
Dsﬁm@nﬁﬁmmm do not derive from any desire to regulate the profes-
sions  but ‘rather from a basic concern that some i
competition among Professionals increase consumer costs without
vaogz.owwm.aaﬂ.ﬁmgmﬁbm benefits. Our objectives, in both our com-
petition and our consumer protection activities, is to enhance the
ability of informed consumers to act as ultimate regulators of the

Huwowmmmmozmw services are an increasingly important sector of the
economy, and the efficiency of thig industry is of prime ;
to-consumers. The Service sector has been the m

nent of the service sector. In 1980 alone, A
$247 billion on health care services or 9.4 pe
tional Product.

In light of these facts, the Commission believes that effective con-
Sumer. vﬁovanﬁpu.,man. the fostering of competition ‘cannot exclude
professional services. ....H#m..ﬁogwmmwgw@ activities in this areq have
not sought to intefere either the legitimate &
the authority of the States to assure the quality of ge
citizens, Instead, the record shows that the (} i
cerned itself only with specific barriers to ¢

29

or deceptive advertising and oppressive forms of solicitation. See
American Medica] Ass’n, 94 F.T.C. 701 .(1978), aff’d, 638 F.2d 443 {2d
Cir. 1980), cert. granted, 49 1181 W, 3946 (U.S. June 22, 1981) (No.
80-1690) (argued Jan 11, 1982). Other -antitrust matters have in.
volved alleged boyeotts. against heal maf

alleged conspiracies to obstruct nomw,mewwmmﬂgmﬁ”.vgm.bmgmg -alleged
vown@sm by mcﬁoﬁ. mmmmzmﬁ.m.womﬂnmm emergency room because the

health care costs.

Second, the Commission has sought to prevent false or deceptive
advertising, and other fraudulent practices, by certain profession-
als; ...mdu.:.m@xwﬂwﬁma the Commission proceeded against advertise-
ments:for ‘synthetic hair dmplants in which th
lieve _&mw.ﬁwm__Ea.mn&.ﬁm _ .w_mg@?@a_._mb.__ﬁw.m...m
been adequately disclosed, ﬁwww&ﬁw&.@&@%@&

professional services. These activitieg have bee
to free the market from burdensome, unneces
not to add a new layer of federal regulation. F\
mission’s one promulgated rule sought to elj .
advertising the prices of eyeglasses and-eye ex
other area of great ‘importarnce to consumers,
veloped a model state statute regarding dru
tion laws. R s
I exercising its -current antitrus and consumier
thority regarding the professions, he Commission
tigations and “declined ‘to initig > a4 rulemaking
the Commission concluded that action ‘would be inap
example, the Commissjon concluded that antitrust |
the alleged control of some medical prepayment pla;

The proposed exemption in S. 1984 would mmmmﬁ?&%..@%&cmm ali
Commission activitieg involving any state-regulated m.wom@mﬁﬁsmn.
State-licensed and regulated professionals and their associations
would be exempted from all Ocﬁgwmmmom.mnﬁ&ﬂw@ including stud-
h ablic, investign
der the FTC Act. Be
ts infended scope is some-

what unclear, but Senator McCl
has stated that the term. includes “lawyers, engineers, physicians,
dentists, optometrists, architects, accountants, veterinarians, and
the Like.” 127 Cong. Rec. at S. 15686 (Dec. 16, 1381)..Given the im-
Precise nature of the hill’s defining language, virtually any occupa-
tion would be able to argue that it too was exempt from FIC ay-
thority, e s <
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Another subsection of S, 1984 would, in effect, prohibit the Com-
mission from bringing complaints under Section b against profes-
sionals and against professional associations, as long as the state
licensing authority regulated the profession in some manner.
Under this Provision, any state regulation of any aspect of a profes.
sion results in a total exemption for all the activities of all mem-
bers of the profession. For example, solely on the basis of a state
regulatory scheme consisting of licensure and regulations to pre-
vent-negligent: ‘behavior, .members - of the profession would be
mxﬁmwnmm from Section’ 5's prohibitions ‘against price fixing and
raud. : . : BT

Other provisions would remove the authority that Section 6 of
the FTC Act now i issi i i

regulated wwommmmw.onm_ their individual members and their state

ulations concerning the profesgions, to participate in the proceed-
ings of other agencies, or to assist the courts through amicus curise
briefs. It woyld also remove any authority under the FTC Act for
?m.@woﬁﬁmwﬁ% of rules that affect the professions or their memn-

The consequences of these proposals are most disturbing, In sum,
they would prohibit - the | ommission from taking any action
against, or even investigating, classic collusive activities, such as
price fixing and group boycotts, in the professions. The bill would
also exempt mwmnmémmﬁmﬂmm. professions from.challenges under the

ble the Commission’s order in gm.h:@mx%ﬁa.&m&%ﬁ Association
case, which is awaiting decision in the Supreme Court, and cast
doubt on our “ahility to enforce’ uistanding ‘consent decrees and
orders litigated before the Commission ‘and’ pheld by the courts,
Although the Department of Justice could still bri imi
and civil actions and private parties could insti

o
o
i

31
exemption suggests that g special class of accupations is beyond the
traditional rules of law. If professionals. are free to enforce restric.

tions that result. in-barriers to free consumer choice and artificially
inflated prices, lmmune -from: the safeguards of the FTC Act, the
evidence is strong that consumers will suffer direct and tangible

omy. That would appear to result through an extremely broad ex-
emption wmmmﬂm.m te activities “in conformance with” state law.

tirely inconsistent with federal responsibility for t}
tioning of a national economy.

Even under a harrower reading, this
affect the public interest because it i

at constitutes “state
/. but %&aﬁm@_. parties

provide such a shield, o S
Finally, this provision would absolutely preclude Commission
Preemption of any state law. The only instance in which the Com-

circumstances, namely  Supreme " Court decisions on the First
Amendment’s protection of commercial speech, A

We are, of course, cognizant of the importance of wmmmwm.rmﬁ and
the need to consider carefully the values associated- with ' state
autonomy. Undeniably, preemption is a significant power .w.ag.gﬂm.n.
be viewed as g remedy of last resort. At a mimmum,-certain condi-

tions should be present before exercising this power: They-include:
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among the states should be minimal or absent.

Although we believe that the Commission has acted carefully
with respect to the professions and state regulation, we recognize
that there is concern over some past interpretations of our authori-
Q.w.u...m&ﬁmmdwwﬁw.”“@ammmv_,..mﬁna._.m.m the scope of our “unfair . . . acts or
practices” “authority.” As we discuss’ below, we believe that the
answer to these concerns is to define that ‘phrase, not to exclude
entire segments of the economy, such as the professions, from Juris-
diction or to eliminate helpful remedial tools. In our view, the ap-
proach’of 8. 1984 simply suggests that certain persons are beyond
the rules by which other members of ocur society are governed,

THE COMMISSION’S JURISDICTION OVER “UNFAIR . . . ACTS OR
R : PRACTICES”

wwwmﬁmq dated December 17, 1980, the Commission stated its
general views concerning the definition of an unfair act or practice.
The Commission felt that one of the most crucial elements in find-

ly, most:business- practices involve an economic and social mixture
of costs and benefits; hence, unless & particular practice has the
net effect of being injurious, the Commission should refrain from
finding it unfair. In reaching its decision, the Commission should
take into account costs related to a prospective remedy, including
but not limited to direct cost to the parties, increased paperwork
and regulatory burdens, reduced incentives for innovation and cap-
ital formation and like matiers,

Finally, an unfair act or practice must be one which consumers
could not reasonably have avoided. The Commission should not be
involved in rectifying the unfortunate choice of particular consum-
er decision. It should confine its activities to curb behavior that
takes unfair advantage of consumery’ inadequate knowledge in
Mmmﬁanm a decision or nability to protect themselves from such be-

avior.

Additionally, although it is not g hecessary element of the defini-
tion of unfairness, the Commission also looks to other established
public policies in an effort to determine whether a particular prac-
tice is unfair. As the Commission indicated in its 1980 Policy State-

33

ment, reference to other public policies may provide additional evi-
mm,bnm of consumer injury or, conversely, it may influence the Com-
mission to reconsiderits tentative view that a Ppractice is injurious
In its net effects and, therefore, unfair. ‘A thorough analysis of such
policies “can serve as an important check ‘onthe ‘overall reason-
ableness of ‘the Commission’s action.”” Deg. 17,1980, Poliey State..
ment at page 10, note 27, Ce e
As a matter of practice, the Commission considers the foregoing
factors in reaching any decision concerning an act or practice al.
leged to be unfair That being so, it is appropriate and logical to
include these three elements in a statutory definition of “unfair-
"' The codification of itg acknowledged practices will not only
aid; the. Commission but alse consumers and sellers to understand
the ‘bounds. of ‘acceptable behavior without. di
of the Commission to police the mar .
In recommending the elements of

minjshing the ability

ria it will utilize in defining unfairness, codification of those crite-
ria can help to provide specific guidance for those regulated as well
as the regulator.

As to the element pertaining to the weighing of benefits and
costs, however, the Commission believes there is an . associated
problem to consider, namely the risk that the analysis. might uns
necessarily complicate and delay an investigation or.ap. ultimate

litigation. For this reason, the Commission: believes that a highly
quantitative benefit/cost analysis may:net b ppropriate.in each
and every. individual. case, and that insome cases a far more sub-
jective analysis would be the reasonable approach.. We believe any
legislative history of a refined- definition -of unfairness.should re--
flect this view. . P

We appreciate this opportunity to comment on two of the central
questions being addressed by the Congress during the reauthoriza-
tion process.

By direction of the Commission.

James C. Mirer 11,
Chairman.

FEpDERAL TrRADE Commission,
Washington, D.C, December 17, 1950,

Hon. WenDELL H. Forp, L
Chairman, Consumer m:.v.nossm&mmm (o

e:on Commerce, Sci.

Hon. Jonn C. DanvorTh, . P .
Ranking Minority Member, Qﬁﬁm&%ﬂ.%&@n@mﬁiﬁm@ Committee on
Commerce, Science, and. Transportation, Washington, D.C... .. -
DeAr SEnaTORS ForRD AND Dawnrorri: This is in response 3.%0.5
letter of June 18, 1980, concerning one aspect of this agency's ju-
risdiction over “unfair or deceptive acts ‘or practices,” ~You: in-
formed us that the Subcommittee was mwmbwgm to ww.am&...aqmwmnwﬁ&
hearings on the concept of “unfairness” as it has ‘been.-applied to
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