
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
 
 
 
 
 
 

FEDERAL TRADE COMMISSION,  
       
    Plaintiff, 
 
    v.   
     
IFC CREDIT CORPORATION, 
 
    Defendant. 
  

  
Civil No.  07  C  3155 
 
Judge Joan B. Gottschall 
 
Magistrate Judge Cole 
 
 

 
 
 

Appendix C to FTC’s Response to IFC’s Motion to Dismiss 

 

Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 1 of 59



            

  LIST OF APPENDICES  

 

These are materials cited by the FTC that may not be readily available from online sources. 

 

Appendix C 

 

C - 1  

 

Rosenblum’s World of Judaica, Inc. v. IFC Credit Corp., Inc., Memorandum Opinion 

and Order, No. 04 CH 18187, Slip op. (Ill. Cook Cty. Cir. Ct. Chancery Div. Dec. 28, 

2005) 

 

C - 2 

 

People of the State of Illinois v. Leasecomm Corporation, Complaint, No. 

03CH09154 (Ill. Cook Cty. Cir. Ct. Chancery Div. filed May 29,2003) 

 

C - 3 State v. IFC Credit Corp., Complaint, No. 07CC-002301 (Mo. St. Louis Cty. Cir. Ct. 

filed June 6, 2007) 

 

Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 2 of 59



 
 
 
 
 
 
 

Appendix C-1 
 

Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 3 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 4 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 5 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 6 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 7 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 8 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 9 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 10 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 11 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 12 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 13 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 14 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 15 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 16 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 17 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 18 of 59



 
 
 
 
 
 
 

Appendix C-2 
 

Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 19 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 20 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 21 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 22 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 23 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 24 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 25 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 26 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 27 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 28 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 29 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 30 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 31 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 32 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 33 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 34 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 35 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 36 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 37 of 59



 
 
 
 
 
 
 

Appendix C-3 
 

Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 38 of 59



Case 1:07-cv-03155     Document 47-4      Filed 07/25/2007     Page 39 of 59



 
 2 

including rescission of contracts, cessation of collections, restitution, and other equitable relief, 

arising from Defendant IFC Credit Corporation=s (AIFC@) unfair and deceptive practices.  

2. Defendant IFC=s conduct alleged herein, arose in the course of its financing the 

sales of telecommunication services by NorVergence, Inc., (ANorVergence@), a New Jersey 

corporation.  A default judgment was entered against NorVergence in the United States District 

Court for the District of New Jersey, in FTC v. NorVergence, Inc., Docket No. CV-04-5414-

DRD (ANorVergence Judgment@), on July 22, 2005.  The Court found that NorVergence had 

violated Section 5 of the FTC Act, 15 U.S.C. ' 45.  NorVergence is also a debtor in a Chapter 7 

bankruptcy proceeding in that district (Docket No. Bkr-04-32079-RG). 

 PARTIES 

3. Jeremiah W. (Jay) Nixon is the duly elected, qualified, and acting Attorney 

General of the State of Missouri and bring this action in his official capacity pursuant to Chapter 

407. 

4. Defendant IFC Credit Corporation (AIFC@) is an Illinois corporation with its 

principal place of business located at 8700 Waukegan Road, Morton Grove, Illinois  60053.  

Defendant transacts business in the State of Missouri. 

JURISDICTION 

5. This Court has jurisdiction of this action pursuant to '' 407.100 RSMo., which 

provides; in part: 

(1) Whenever it appears to the attorney general that a person has engaged in, 
is engaging in or is about to engage in any method, act, use, practice or 
solicitation, or any combination thereof, declared to be unlawful by this chapter, 
the attorney general may seek and obtain, in an action in a circuit court, an 
injunction prohibiting such person from continuing such methods, acts, uses, 
practices, or solicitations, or any combination thereof, or engaging therein, or 
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doing anything in furtherance thereof. 
 

(2) In any action under subsection 1 of this section, and pursuant to the 
provisions of the Missouri Rules of Civil Procedure, the attorney general may 
seek and obtain temporary restraining orders, preliminary injunctions, temporary 
receivers, and the sequestering of any funds or accounts if the court finds that 
funds or property may be hidden or removed from the state or that such orders or 
injunctions are otherwise necessary. 

 
(3) If the court finds that the person had engaged in, is engaged in, or is about 
to engage in any method, act, use, practice or solicitations, or any combination 
thereof, declared to be unlawful by this chapter, it may make such orders or 
judgments as may be necessary to prevent such person from employing or 
continuing to employ, or to prevent the recurrence of, any prohibited methods, 
acts, uses, practices or solicitations, or any combination thereof, declared to be 
unlawful by this chapter.  

 
(4) The court, in its discretion, may enter an order of restitution, payable to 
the state, as may be necessary to restore to any person who has suffered any 
ascertainable loss, including, but not limited to, any moneys or property, real or 
personal, which may have been acquired by means of any method, act, use, 
practice or solicitations, or any combination thereof, declared to be unlawful by 
this chapter. It shall be the duty of the attorney general to distribute such funds to 
those persons injured. 

 
(5) The court may award to the state a civil penalty of not more than one 
thousand dollars per violation; except that, if the person who would be liable for 
such penalty shows, by a preponderance of the evidence, that a violation resulted 
from a bona fide error notwithstanding the maintenance or procedures reasonably 
adopted to avoid the error, no civil penalties shall be imposed. 

 
(6) Any action under this section may be brought in the county in which the 
defendant resides, in which the violation alleged to have been committed 
occurred, or in which the defendant has his principal place of business. 

 
6. Pursuant to Section 506.500 RSMo. provides that: 

 
Any person or firm, whether or not a citizen or resident of this 
state, or any corporation, who in person or through any agent does 
any of the acts enumerated in this section, thereby submits such 
person, firm, or corporation, and, if an individual, his personal 
representative, to the jurisdiction of the courts of this state as to 
any cause of action arising from the from the doing of any such 
acts: 
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The transaction of any business within this state. 

 
 
 
 
 VENUE 
 

7. Pursuant to ' 407.100, venue is proper in the Circuit Court of the County of St. 

Louis, Missouri, because many of the alleged violations of ' 407.020 against Defendant, 

occurred in the County of St. Louis, Missouri. 

8. Pursuant to Section 506.500 RSMo. the Circuit Court of St. Louis County 

Missouri, has subject matter jurisdiction herein, due to Defendant having engaged in business 

within the State of Missouri. 

 STATEMENT OF FACTS 

9. IFC helped to finance a large, fraudulent scheme by NorVergence, a reseller of 

telecommunications services.  The victims of this fraud were small businesses, churches, non-

profit organizations, governmental entities, and individuals who personally guaranteed the 

obligations of these organizations (Aconsumers@).  The consumers agreed to price-guaranteed 

contracts for greatly discounted telecommunications services.  The written contracts, however, 

concealed their predominant purpose - to finance services - because they were titled ARental 

Agreements@ and omitted any reference to the services that were being financed.  This made it 

easier for finance companies to enforce the contracts even if the promises services were never 

delivered. 

10. Acting pursuant to a complex contract with NorVergence, called the AMaster 

Program Agreement@, IFC=s close relationship with NorVergence resulted in subsequent 
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purchases of consumers= NorVergence Rental Agreements.  NorVergence told consumers that 

payment on the Rental Agreements would ensure all of the savings on telecommunications 

services that NorVergence had promised.  IFC repeated that promise to its customers.  The  

Master Program Agreement is attached hereto, marked as Exhibit 1, and incorporated herein by 

this reference.  

11. In fact, none of these consumers received more than a small period of services, 

and many consumers never received any of the promised services.  Nonetheless, IFC has 

demanded payment in full on the Rental Agreements.  IFC falsely claims that, since a small 

piece of equipment, typically worth less than $1,500, was delivered to the consumers= premises, 

the consumers have no defenses to its demands for payment in full.  IFC has enforced its 

payment demands by filing suits and executions of judgments in courts far distant from where 

the consumers are located.  IFC has also collected various fees far in excess of what it was 

legally entitled to collect. 

 The Connection Between IFC and NorVergence

12. IFC=s close connection to NorVergence began when it reviewed NorVergence=s  

proposed operations and its marketing approach to consumers, including the five-year price 

guarantee on telecommunications services.  Afterward, on or about October 10, 2003, IFC 

entered into a Master Program Agreement with NorVergence to provide financing for 

NorVergence=s sales.  IFC internally referred to the arrangement as the AIFC Credit/NorVergence 

Partnership.@ 

13. Two agreements between IFC and NorVergence became especially important 

when NorVergence failed to provide promised services.  First, the Master Agreement provided 
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that, in the event of a default on a consumer=s first payment, IFC could require NorVergence to 

repurchase the Rental Agreement.  Second, under the Master Agreement, IFC and NorVergence 

also agreed that consumers should be held liable for payment even if NorVergence failed to 

provide the promised telecommunications services. 

14. These agreements indicated that, no later that early 2004, IFC learned that many 

consumers had not received promised services nor had NorVergence connected the consumer=s 

equipment.  In addition, IFC learned that NorVergence was secretly reimbursing consumers who 

would have otherwise refused to make their first of subsequent payments.  Instead of exercising 

its remedies against NorVergence, under the Master Agreement, IFC chose not only to keep the 

Rental Agreements and seek its remedies against the victim consumers, but also to continue 

accepting new assignments of NorVergence Rental Agreements.  This allowed the NorVergence 

fraud, and IFC=s continued financing of it, to continue. 

15. As further described below, IFC maintained its close relationship with 

NorVergence up to the filing of NorVergence=s bankruptcy, despite ever-increasing reports of 

NorVergence=s failures to provide promised services to consumers. 

 The Fraud that IFC Financed

16. NorVergence resold telecommunications services it purchased from common 

carriers or others.  NorVergence marketed its services as integrated, long-term packages, 

including land-line and cellular telephone service, as well as Internet access. 

17. NorVergence promised substantial savings to consumers.  In fact, NorVergence 

priced its service packages without regard to its cost of providing the services and related 

equipment, which was likely to be much higher.  NorVergence set the price at a discount, usually 
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30% less than what the consumer was currently paying for those services.  It also typically 

promised unlimited minutes for both long-distance and cellular calls for a fixed charge, although 

NorVergence was obligated to pay its telecommunications service providers on a usage basis for 

the services it provided to consumers.  NorVergence salespeople laid out the promised savings to  

prospective customers in writing, in the form of a ACost Savings Proposal@ so customers could 

see what they would be paying and savings on a monthly and annual basis. 

18. In its earliest communications with consumers, IFC repeated NorVergence=s 

claim that consumers would be guaranteed the promised service and savings for five (5) years.  

NorVergence also falsely represented that if anything happened to NorVergence, the consumer 

would continue to receive the services for they had contracted. 

19. In its sales presentations, NorVergence represented that it could produce dramatic 

savings and free minutes through the installation of a Ablack box,@ with proprietary technology, 

on the customer=s premises.  NorVergence called the box, the AMatrix,@ an acronym for AMerged 

Access Transport Intelligent Xchange.@  The Matrix would supposedly route telecommunications 

in a manner to provide the promised savings.  The Matrix came in two versions, the Matrix 850 

and the Matrix SOHO. 

20. The Matrix 850 is a standard Aintegrated access device,@ or AIAD@ commonly used 

to connect telephone equipment to a long-distance provider=s T-1 (high-band with data line) or 

similar date line.  The Matrix 850 is wholly unrelated to a cellular phone access, nor does it 

significantly establish or change the costs of the long-distance service, if at all.  The Matrix 850 

cannot provide for unlimited minutes of telecommunications usage. 

21. The Matrix SOHO, a smaller or similar device with reduced functions, is a 
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standard firewall/router used to access Internet services.  This Matrix box does not provide 

access to telephone or cellular phone services. 

22. On their own, the Matrix boxes could do nothing to create Afree minutes@ on land-

lines and could not affect cellular services at all.  NorVergence was still obligated to pay its own 

suppliers for the services it promised its customers.  If it did not do so, the Matrix box alone had 

virtually no value.  It was not directly compatible with other telecommunications service 

providers and, in any event, the finance company, such as IFC, owned the matrix.  Thus, the 

consumer could neither alter, nor sell the device.  Therefore, the receipt of services was 

contingent upon the continued viability of NorVergence. 

23. NorVergence procured customers= signatures on a large set of documents, 

including a ACustomer Qualifying Questionnaire,@ an AAccurate Bill Receipt and Proposal 

Request,@ a AReceipt of Savings Guarantee Subject to Mutual Due Diligence & Acceptance by 

Engineering,@ a ACredit Application,@ a ALetter of Agency,@ a ANo-Risk Reservation Agreement,@ 

a AHardware Application,@ all of which were represented to be Anon-binding.@  The Anon-binding@ 

nature of the hardware and service applications were stated in bold-print capital letters at the top 

of the documents. 

24. A document entitled AEquipment Rental Agreement@ (or ARental Agreement@) was 

included with other documents that NorVergence had consumers sign.  This was the contract 

NorVergence assigned to IFC.  Salespeople simply included the Rental Agreement in the pile of 

documents, or told customers that they needed to sign it before the equipment was installed so 

they cold get the promised services. 

25. The Rental Agreement listed a monthly payment to be made to NorVergence for 
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60 months or, rarely a shorter term.  As noted above, the total payment was based on a 30% 

reduction of the consumer=s costs for services.  Most of the total price for services and equipment 

quoted to the consumer was allocated to the rental agreement.  The contract, however, did not 

list the services to be provided, only listed the Matrix box and, occasionally, some related 

equipment.  The remaining balance of the quoted price for services was allocated to the service 

applications and agreements, but it was only a small fraction of the rental amount and was 

unrelated to the actual costs of providing telecommunications services.  In many cases, the 

owners of the small businesses or managers of the non-profit organizations were required to 

personally guarantee payment of the Rental Agreement.  

26. NorVergence=s contract with its principal supplier of the Matrix box established a 

price of $1,550 for the Matrix 850, although the actual price paid by NorVergence was less.  

NorVergence typically paid less than $350 for each Matrix SOHO it provided to its customers.  

NorVergence=s cost could increase up to $462 if six extra Acards@ (which increased the number of 

outgoing lines that the box could service), were installed.  According to IFC records, only one 

contract assigned to IFC had as many as six cards, however, and fewer than 5% of the boxes in 

deals financed by IFC had as many as three cards. 

27. Monthly billings under the Rental Agreements had nothing to do with these costs 

or value.  Instead, they called for payments that, over the life of the contracts, dramatically 

exceeded NorVergence=s cost for the Matrix and its fair market value.  Most Rental Agreements 

required consumers to pay rent on the Matrix 850 ranging from a hundred dollars, to thousands 

of dollars, each month for 60 months.  The total payments for Arenting@ the Matrix 850 varied, 

with gross disparities between various Rental Agreements. 
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28. The rental payments for the SOHO boxes varied.  IFC also saw SOHO contracts 

with this variance in the first few weeks of its purchasing of NorVergence Rental Agreements.  

There were no Acards@ associated with SOHO boxes to account for even a small portion of the 

variance in rental payments. 

29. The Rental Agreements provided, on the back page and in small-print, that 

hardware and service applications were Anon-binding,@ and that they were not subject to 

cancellation for any reason.  After obtaining the consumer=s signature on this agreement and the 

various, Anon-binding@ applications and forms, NorVergence sold or assigned the Rental 

Agreement to IFC, usually for the full five-year term, or occasionally for some part of that term.  

IFC paid NorVergence a discounted portion of the total rental price.  For example, in one 

instance IFC paid NorVergence $49,000 for a Rental Agreement for a Matrix box with a single 

Acard,@ where the consumer=s total rental payments were nearly $65,000.  In another instance, 

IFC paid $93,000 for Rental agreement calling for over $160,000 in consumer payments for a 

Matrix box with four Acards.@ 

 The NorVergence Selling and IFC=s Response

30. After selling the Rental Agreements, NorVergence=s only ongoing income was the 

payments received from its customers, which were supposedly allocated for telecommunications 

services.  That income was only a small fraction of the cost of providing these services.  

NorVergence did not reserve a sufficient amount of proceeds from the assignment of the Rental 

Agreements to pay for the telecommunications services it had promised consumers. 

31. IFC continued to finance NorVergence=s fraud by accepting new assignments of 

NorVergence Rental Agreements, despite being made aware of NorVergence=s failure to provide 
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services and a high rate of default. 

32. Rather than ceasing to accept new assignments of NorVergence Rental 

Agreements, IFC=s response to evidence that consumers were not receiving the promised 

services was to change its Master Program Agreement with NorVergence, several times in rapid 

succession.  Each change was designed to further limit IFC=s financial losses due to the 

increasing customer defaults caused by NorVergence=s failure to deliver the promised  

telecommunications services.  Some changes were also designed to improve IFC=s financial 

position in the event of NorVergence bankruptcy. 

33. One such change IFC used to limit its losses due to customer defaults, was to 

reserve, and keep a percentage of the payoff it owed NorVergence for assignment of contracts.  

This Aholdback@ was initially 10% or less.  As NorVergence declined and consumer problems 

mounted, IFC demanded holdbacks reaching at least 50% of the payoff price.  By holding back 

this money, IFC also effectively doubled its projected rate of return on those contracts. 

34. On June 16, 2005, two weeks before NorVergence=s involuntary Chapter 11 

filing, IFC and NorVergence entered into agreements that gave IFC over $15 million in new 

security based on Rental Agreements not yet assigned by NorVergence to any finance company. 

 IFC paid nothing for this additional security.  It was obvious after the bankruptcy filing that no 

consumers who were party to these contracts would ever receive any of the promised services.  

Nevertheless, IFC sought relief from stay from the bankruptcy court to take possession of these 

Rental Agreements so it could begin collections.  After the FTC and several other parties filed 

objections, IFC withdrew its petition for relief from stay.  The NorVergence Judgment 

determined that those unassigned Rental Agreements were void and unenforceable. 
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35. IFC has continued to insist on payment of the full balance remaining on 

NorVergence Rental Agreements, based on an acceleration clause.  In some lawsuits, IFC has 

discounted this payment stream to a present value but added interest back in.  In other suits, IFC 

has claimed that it was damaged in the amount of its payoff to NorVergence.  However, in some 

or all of these suits, IFC claimed under oath that it had paid the full payoff amount, while it had 

actually paid thousands of dollars less because of the holdback amount it kept as a reserve 

against losses, as described in paragraph 33. 

36. Many consumers believed, based on later representations by IFC, that they had no 

recourse because the payments called for by the Rental Agreements were only rental payments 

for the Matrix, pursuant to the written Rental Agreements, and not payment for services as 

described by NorVergence.  Paying for up to five years of un-received phone services places a 

severe financial burden on many consumers, all of whom have to pay, additionally, for actual 

phone services to maintain their businesses or organizations.  They also had to pay the costs of 

changing their telecommunications systems twice, first to NorVergence and then to replacement 

carriers. 

 IFC Knew or Consciously Avoided Knowing that NorVergence was
 Likely Engaged in Deceptive Acts or Practices
 

37. IFC knew or consciously avoided knowing that NorVergence was likely engaged 

in deceptive acts or practices, based on its knowledge that the NorVergence Rental Agreements 

predominately financed services, and was not an equipment lease or rental.  It obtained this 

knowledge, or the basis for this knowledge, from the Rental Agreements it received, and from its 

financing partnership with NorVergence Compliance with provisions of the Rental Agreements.  

 Applicable laws should also have resulted in this knowledge, as would the widely varying 
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contract prices and continuing consumer complaints. 

38. Even before IFC purchased Rental Agreements from NorVergence, NorVergence 

made it clear to IFC that it was mainly selling to consumers, a savings package on their 

telecommunications services.  IFC was aware of the NorVergence sales presentations, which 

heavily emphasized to consumers the savings on telecommunications that NorVergence could 

provide.  For example, a NorVergence PowerPoint for potential financiers, demonstrated the 

Acost savings strategy@ it would use to attract customers.  It compared the consumer=s current 

monthly expenditures to a lower new payment for the combination or renting the Matrix box and 

telecommunications access. 

39. IFC=s knowledge that the represented cost savings were guaranteed for five years, 

and that the payments on the Rental Agreements were for telecommunications services, is also 

demonstrated by a AConfirmation Script@ that IFC used for calling consumers before accepting 

assignment of their Rental Agreements.  IFC employees using this script, reminded the consumer 

of the amount of the monthly rental payment and stated that this Aflat monthly cost is protected 

for a 60-month term, producing the NorVergence savings you were promised.@  The promised 5-

year savings could only result if NorVergence provided the promised telecommunications 

services. 

40. NorVergence never offered to sell Matrix boxes and never quoted a sales price to 

consumers.  As NorVergence explained to IFC when demonstrating its business plan: AWe do 

not sell, we require the customer to submit an application for cost savings solution.@ 

41. IFC knew the contents of the NorVergence Rental Agreements before they were 

executed by NorVergence customers.  They could see that these were not typical equipment 
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leases because NorVergence contracts with consumers differed significantly from IFC=s normal 

form contracts.  For example, IFC=s typical equipment leases contain language stating an 

unequivocal intent to be governed by Uniform Commercial Code, Article 2A (AUCC Art. 2A@).  

This is presumably because some provisions of UCC Art. 2A are significantly more favorable to 

creditors than they laws relating to non-lease finance contracts or service agreements. 

42. NorVergence Rental Agreements did not state an unequivocal intent to be 

covered by UCC Art. 2A, apparently because UCC Art. 2A applies only to bona fide equipment 

lease financing.  It does not apply to the financing of services, the predominant purpose of the 

IFC financing of NorVergence.  The NorVergence Rental Agreements refer only to a possibility 

that some future interpretation might determine that UCC Art. 2A applied to the agreement: 

Article 2A Statement:   

You agree that if Article 2A of the Uniform Commercial Code is deemed to apply 
to this rental, this rental will be considered a finance lease thereunder. 

 
43. It was clear, however, that these were not Afinance leases@ as defined by Article 

2A for various reasons.  Among others, Section 2A-103(1)(g) requires that the Alessor [rentor] 

does not select, manufacture, or supply the goods.@  Here, the original Arentor,@ NorVergence, 

selected and supplied the Matrix box, as well as the telecommunications services.  Therefore, 

Article 2A would not apply. 

44. Second, IFC would have had to determine the Matrix Box replacement cost to 

determine the amount of insurance coverage for loss, and should have done so in order to decide 

how much insurance consumers should be required to carry pursuant to the Rental Agreements. 

These agreements provided that the consumer must carry loss and damage insurance on the 

Matrix box or, in the alter native, that it could obtain that insurance and pass the cost of 
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premiums on the consumer (Aforce placed insurance’).  However, IFC based its insurance 

demands on the full amount it paid, or was obligated to pay, NorVergence for the Rental 

Agreement.  Had IFC duly ascertained the cost to replace the Matrix box, it would have known 

that the rental amounts bore no relationship to the value of the Matrix supposedly rented.  In 

addition, IFC’s payoff amount to NorVergence could vary depending on the consumer’s credit 

rating. That credit rating could not have affected the cost to replace the Matrix box. 

45. As a result of IFC’s demanding insurance coverage based on the payoff amount to 

NorVergence, consumers were paying premiums for loss and damage coverage based on an 

amount that was many times higher than the amount of coverage that IFC was entitled to require. 

The consumer’s opportunity to learn of this deception was extremely limited because the policies 

were in IFC’s name and for IFC’s benefit.  Because the consumer was not the insured party, he 

or she could not make any inquiry of the insurance company regarding the policy, coverage, or 

actual premium amounts. 

46. Third, in order to determine an appropriate amount of business personal property 

tax to collect in the many jurisdictions where this applied, IFC should have determined the actual 

value of the Matrix box.  These taxes are typically due on the fair value of the business 

equipment, with depreciation sometimes taken into account.  Therefore, IFC consciously avoided 

knowing that the rental amounts bore no relationship to the value of the Matrix supposedly 

rented.  While IFC may only have collected property taxes on a few occasions, in the affected 

state(s), it collected many times the amount of property taxes actually due. 

47. In sum, when IFC decided to do business with NorVergence, IFC knew or 

consciously avoided knowing that NorVergence was primarily selling a discounted package of 
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telecommunications services, that it promised those services would continue for five (5) years, 

and that the Matrix box was an incidental part of the promised services, Subsequently, when 

accenting widely varying rental payments for the same equipment, or analyzing the value of the 

equipment for accounting, tax, or insurance purposes, IFC knew or consciously avoided knowing 

that the Matrix box was worth only a very small fraction of the rental price and that the Rental 

Agreements misstated the predominant purposing of the financing by falsely stating that the 

consideration for the agreements was only a Matrix box.  In addition, IFC continued to accept 

new NorVergence Rental Agreements after numerous customers had told it that they were not 

receiving the promised services.  Based on these facts, it knew or consciously avoided knowing 

that the NorVergence Rental Agreements were likely part of a scheme to defraud consumers 

through deceptive practices. 

 Deceptive Rental Agreement Language

48. In addition to falsely stating that the rental payments were only for a Matrix box, 

several contractual provisions in the NorVergence Rental Agreements allowed IFC to 

misrepresent consumers’ rights and obligations.  The NorVergence Rental Agreements included 

various provisions that appeared to allow it to enforce them in the event of a NorVergence 

default, or created an ambiguity regarding IFC's ability to enforce. 

49. Among the provisions that IFC claims prevent consumers from ever raising any 

defenses are the Rental Agreement’s AAssignment@ provisions, which appear in tiny type on the 

back of the agreement: 

ASSIGNMENT:  
 

YOU MAY NOT SELL, PLEDGE, TRANSFER, ASSIGN OR SUBRENT THE 
EQUIPMENT OR THIS RENTAL. We may sell, assign or transfer all or any part 
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of this Rental and/or the Equipment without notifying you. The new owner will 
have the same rights that we have, but not our obligations. You agree you will not 
assert against the new owner any claims, defenses or setoffs that you may have 
against us. 

 
YOU UNDERSTAND THAT ASSIGNEE IS A SEPARATE AND 
INDEPENDENT COMPANY FROM RENT OR/MANUFACTURER AND 
THAT NEITHER WE NOR ANY OTHER PERSON IS THE ASSIGNEE’S 
AGENT. YOU AGREE THAT NO REPRESENTATION, GUARANTEE OR 
WARRANTY BY THE RENTOR OR ANY OTHER PERSON IS BINDING ON 
ANY ASSIGNEE, AND NO BREACH BY RENTOR OR ANY OTHER 
PERSON WILL EXCUSE YOUR OBLIGATION TO ANY ASSIGNEE. 

 
50. Another tiny-type provision on the back of the agreement that IFC now relies on 

purported to waive all defenses against the original ARentor,@ which was NorVergence, while 

preserving claims against the Amanufacturer or supplier,@ which was also NorVergence: 

YOUR DUTY TO MAKE THE RENTAL PAYMENTS IS UNCONDITIONAL 
DESPITE EQUIPMENT FAILURE, DAMAGE, LOSS OR ANY OTHER 
PROBLEM. . . . if the equipment does not work as represented by the 
manufacturer or supplier or any other person fails to provide service or 
maintenance, or if the Equipment is unsatisfactory for any other reason, you will 
make any such claim solely against the manufacturer or supplier or other person 
and will make no claim against us. 

 
51. This confusing provision creates the false impression that the consumer’s duty to 

pay would survive a complete failure in consideration.  This and the assignment provisions, 

among others, have been used by IFC to support its misleading claims that consumers had no 

defenses to IFC demands for payment in full, regardless of any fraud or deception perpetrated by 

NorVergence or participated in by IFC 

52. IFC also used the NorVergence Rental Agreement’s ambiguous reference to a 

purported possibility that UCC Art. 2A might apply to mislead consumers about their ability to 

raise defenses (see paragraphs 42 through 43 above).  IFC misrepresents that consumers have 

automatically waived defenses by application of UCC Art. 2A, since lessees under UCC Art. 2A 
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Afinance leases@ have fewer rights than other lessees or renters, 

53. IFC was in a much better position than consumers to understand that the 

ambiguous UCC Art. 2A paragraph could not render the contract an Article 2A finance lease.  It 

was also in a much better position to understand that other ambiguities or false statements in the 

Rental Agreements could give rise to consumers’ defenses against IFC indeed, a May 2004 

internal circulation included the following comment made by IFC's general counsel: 

[To] the extent that the Customer has not received any consideration in the form 
of working equipment in exchange for the rental payments due under the contract 
- we may be hard pressed to show how we have a valid and enforceable contract 
and some of these unfair business statutes provide for treble damages and 
attorneys fees if we lose. 

 
 
 Deceptive Claims Regarding  
 Other Theories of Consumers= Liability to IFC
 

54. IFC regularly claimed in debt collection letters and elsewhere that consumers 

could be liable to IFC for AFraud in the Inducement@ and AMisrepresentation,@ and for 

intentionally deceiving IFC into paying NorVergence for the Rental Agreements.  These claims 

were supposedly based on oral and written acknowledgments from consumers that Matrix boxes 

had been delivered, shortly after each consumer signed the NorVergence Rental Agreement, the 

Matrix box was delivered to the business premises.  Within a few days or weeks after that, IFC 

obtained from the consumer a signature to a boilerplate acceptance form.  The form recited that 

the consumer Ahas received and accepted all the Equipment described in the New Rental 

Agreement@ and that the AEquipment conforms with our requirements.@  The form also provides 

that the consumer agrees that the rental payment will begin in sixty (60) days, but says nothing 

further about the equipment, including whether it is operational.  The acceptance form for the 
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Matrix box was markedly different from IFC's standard acceptance form for equipment 

financing.  In its standard form, the consumer acknowledges that the equipment is Ain good order 

and condition,@ in other words, that it was working, something the consumer could not possibly 

know for months regarding the sources anticipated with the Rental Agreement. 

55. Thirty-Nine (39) Missouri consumers and businesses entered into contracts with 

the Defendants and/or prepaid full or partial payment for telecommunications services and have 

filed Complaints with the Office of Missouri Attorney General.  

56. Defendants have not provided or have refused to provide refunds to these 

Missouri consumers and businesses. 

57. Other Missouri consumers and businesses have contracted with and paid the 

Defendant for NorVergence services, and did not receive the contracted services as promised by 

NorVergence. 

 MERCHANDISING PRACTICES ACT VIOLATIONS

58. Plaintiff hereby incorporates by reference all of the allegations contained in 

paragraphs 1 through 57 above as fully set forth therein. 

59. Defendant IFC has engaged in methods, acts, uses and practices of deception, 

fraud, false pretenses, false promise, misrepresentation, unfair practice, and the concealment, 

suppression and omission of material facts in connection with the sale of goods and services in 

Missouri, all in violation of ' 407.020, RSMo. 

 RELIEF

WHEREFORE, Plaintiff requests this Court to issue the following Orders: 

1. An Order of this Court finding Defendant has violated the provisions of ' 
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407.020, RSMo. 

2. A preliminary and permanent injunction issued pursuant to ' 407.100, prohibiting 

and enjoining Defendant and their agents, servants, employers, representatives, and other 

individuals acting at their direction or on their behalf from violating ' 407.020, through the use 

of any of the unlawful, unfair and deceptive acts and practices alleged herein. 

3. An Order of this Court requiring Defendant to provide full restitution, reformation 

or rescission of contracts, and cancellation of purposed debts, to all consumers from whom 

Defendant has received monies who have been aggrieved by the use of any unlawful, unfair and 

deceptive acts and practices alleged herein. 

4. An Order of this Court awarding the State a civil penalty from Defendant of One 

Thousand Dollars ($1,000.00) per violation of ' 407.020, that the Court finds to have occurred. 

5. An Order of this Court ordering Defendant to pay to the State an amount of 

money equal to ten percent (10%) of the total restitution ordered against said Defendant, or such 

 other amount as the Court deems fair and equitable.  

6. An Order of the Court requiring the Defendant to pay all Court and investigative 

and prosecution costs of this case. 

7. Such other or additional relief as the Court deems necessary in this action.  

 

Respectfully submitted, 
 

JEREMIAH W. (JAY) NIXON 
Attorney General 

 
 
 

__________________________________ 
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