NO. 2004 - 65357

STATE OF TEXAS § IN THE DISTRICT COURT
Plaintiff, §
§
V. § 270™ JUDICIAL DISTRICT
§
NORVERGENCE, INC. 8§
Defendant. § OF HARRIS COUNTY, TEXAS

MOTION TO HOLD PREFERRED CAPITAL, INC. IN CONTEMPT AND FOR
SHOW-CAUSE ORDER FOR FAILURE TO OBEY A LAWFUL ORDER OF THE
COURT

1. Parties. Movant is Kuumba House, Inc., a victim of the NorVergence scandal,
who moves that Respondent, Preferred Capital Inc., as a partner of Defendant and a purported
assignee of NorVergence leases, be held in contempt of court for disobeying this Court's order halt
efforts to enforce, collect and attempting to collect monies purportedly owed under NorVergence
rental agreements. Respondent may be served with process at the address of the receiver for

Preferred Capital: Kathryn A. Belfance, One Cascade Plaza, 20" Floor, Suite 2100, Akron, Ohio

44308.
2. Facts. This Court’s judgment of April 29, 2005 (EXHIBIT A) contained a
permanent injunction that read in pertinent part:

It is therefore ordered, adjudged and decreed that [NorVergence, Inc.], its officers,
agents, servants, employees, and attorneys, and any other person in active concert or
participation with [NorVergence] shall be permanently enjoined from engaging in the
following acts or practices:

1. Engaging in any commerce in the state of Texas, including, but not limited to, the
business of advertising, offering for sale, selling, and providing
telecommunications service and related telecommunications equipment and
charging Texas consumers for, or causing them to be charged for, the same.
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3. Enforcing, attempting to enforce, collecting or attempting to collect any monies
purportedly owed under any NorVergence equipment rental agreement from any
Texas consumer, business or entity.

Preferred Capital Inc. is a partner or NorVergence, The two companies entered into a Master
Program Agreement under which Preferred allowed NorVergence to create purported leases under a
private label program. As a part of that agreement, Preferred agreed to violate its own credit
procedures to facilitate NorVergence’s ability to obtain signatures from the victims of their scheme,
including the Movant in this motion. The Master Program Agreement between Preferred Capital and
NorVergence is attached as part of the suit filed in Ohio against Kuumba House (EXHIBIT B).

Preferred Capital entered into receivership and was placed under the control of a receiver,
Kathryn A. Belfance. The receiver for Preferred Capital has declared in affidavits that her
receivership is not bound by the judgment against NorVergence and its cohorts (EXHIBIT C).

3. Grounds. Under rule 308 of the Texas Rules of Civil Procedure, Preferred's
refusal to comply with this Court's order is a contempt of court. Respondent should be admonished
to obey said order of the court and, should Preferred continue to ignore the lawful order of this court ,
should be subject to fine and imprisonment.

4. Attorney's Fees. As a result of Respondent's failure to obey the order of this
Court entered on April 29™, 2005, Movant has brought this Motion to Hold Preferred in Contempt.
Under rule 127 and 131 of the Texas Rules of Civil Procedure, Movant is entitled to reasonable
expenses and attorney's fees incurred in bringing this motion.

5. Prayer. Movant prays that-

a. the Court set this matter for hearing;

b. . Respondent be ordered to appear and show cause why Respondent should not



be held in contempt of court for refusing to comply with the Court's order;
Respondent, after notice and hearing, be held in contempt of Court;

a writ of attachment be issued for Respondent;

Respondent be fined an amount deemed appropriate by this Court;
Respondent be confined in jail if they continue to violate the order of this
Court and thereafter until Respondent purges himself of contempt by
complying with the orders of this Court.

Respondent be ordered to pay all court costs of this proceeding;
Respondent be required to pay reasonable expenses incurred by Movant in
making this motion and obtaining an order for contempt;

Respondent be required to pay reasonable attorney's fees incurred by Movant
in making this motion and obtaining an order for contempt; and

Movant be granted all further relief to which Movant may be entitled.

Respectfully submitted,

By;l./J ‘ %"

Dornald Scott Mackenzie

State Bar No. 24030088

9603 White Rock Trail, Suite 324
Dallas, Texas 75238
214/245-4625 (fax) 214/764-0780
Attorney for Movant

Kuumba House




ORDER
Itis ORDERED that the clerk issue notice to Respondent, Preferred Capital, Inc., to appear,

and Respondent is hereby ordered to appear before this Court on at

. m., in the 270" District Court of Harris County, Texas, to show cause why
Respondent should not be held in contempt for disobedience of this Court's order as alleged in the
attached Motion to Hold Preferred Capital, Inc. in Contempt.

SIGNED on , 2006.

JUDGE PRESIDING
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CAUSE No. 2004-65357

STATE OF TEXAS,

§ IN THE DISTRICT COURT
Plaingif, § -
§
v. § HARRIS COUNTY, TEXAS
§
§
§
§
NORVERGENCE, INC. § |
Diefendant. § 270th JUDICIAL DISTRICT

DEFAULT JUDGMENT AGAINST DEFENDANT NORVERGENCE, INC,

On this day came on to be heard the above-entitled and numbered cause wherein THE
STATE OF TEXAS is Plaintiff and NORVERGENCE, INC, is the Defendant. The Plaintiff -
appeared in person by its attorney of resord and announced ready for trial. The Defendant, although: . <
having been duly and legally cited to appear and answer, foiled to appear and answer, and \ivhdlly»-
made default.

Citation was served according to law and retum of service was made to the clerk wheré'it-
remainedd on file for the time required by law. The Court has read the pleadings and the papers on
file, has heard and considered the testimony and evidence presented by Plaintiff, and is :of the
oﬁinion that the allegations of Plaintiff's Petition have been sufficiently proven.

' FINDINGS

This court, based upon the testimony and evidence presented, makes the following findings:

1. Plaintiff filed a petition in this cause pursuani to the provisions of the Texas Dcccpﬁvé Trade

Practices Act'(“DTPA”), the allegations of which the court takes notice. |

The Texas Attorney General is charged with, among other things, the responsibility of
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enforcing the DTPA on behalf of the public interest.




9,

10.

NORVERGENCE is a corporation organized under New Jersey law with its principal place
of bizsiness located at 550 Broad Sireet, Newark, Ne._w Jersey.

At all times relevant to this matter, NORVERGENCE did business from its principal place
of business located at 550 Broad Street, Newark, New Jersey and from various offices in the
State of ']l‘exag

On or about June 30, 2004, creditors of NORVERGENCE filed an involuntary bankruptcy
petition in U.S. Bankruptey Court for the District of New Jersey.

NORVERGENCE currently is in Chapter 7 bankrupicy in the U.S. Bankmuptey Court for the
District of New Jersey (Docket 04-32079-RG).

A trustee, Charles Forman, has been appointed to act in the stead of NORVERGENCE, The -0 0o

plaintiff does not allege that the trustee is involved in any of the wrongdoinjz alleged t§ have-
been committed by NORVERGENCE. |
NORVERGENCE, at all times relevant hereto, engaged in trade and commerce witﬁin the
meaning of the DTPA in the State of Texas, to wit: advertising, offering for sale, se:lling, and
providing telecommunications service and ‘related telecommunications equipment, and
charging Texas consumers for, or cahsi ng them to be charged for, the same.
NORVERGENCE has engaped in unfair and deceptive acts or practices in the conduct of
trade and commerce, in violation of the DTPA becouse it materially mistepresenied the
nature of'its telecommupications services to all Texas consumers who contracted for same.
The NORVERGENCE rental agreements for Matrix and Matrix Solo routers and firewalls
and related equipment were part of a urified agreement under which NORVERGENCE

promised to provide telecommunications services in exchange for consumers’ payments.
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1.

12.

13,

14,

15.

These services have not been provided at least since a time carly in the NORVERGENCE
bankruptey case and in some cases have never been provided.

All Equipment Rental Agreements or other contracts procured between NORVERGENCE
and Texas consumers or between finance companies and Texas consumers as a result of a
NORVERGENCE solicitation directed to any Texas consumer are the result of deceptive and
unfair practices and fraud on the part of NORVERGENCE and, therefore, are declared void
ab initio and are unenforceable.

All of the unfair and deceptive acts or practices alleged in Plaintiff’s petition constitute the
basis for the execution and filing of this Default Judgment. » _

Any rcferencés to the acts and practices of NORVERGENCE shall mean that such zu:ts :ﬁad
practices are by and through the acts of said corporation’s .officers, agents, :;exj*vanls,
employees, attorneys, and representatives; all other persons or entities directly or imdfrecx:ly
under their control, wholly or pm'ﬁally; and a1l other persons or entities in active concert or
participation with them: who receive actual notice of this Default Judgmént by personal
service or otherwise.

This Cort has jurisdiction over the subject matter of the complaint having been filed'herein

and over the parties to this Default Judgment.

The court finds that 1,020 Texas small businesses and consumers were victims of
NorVergence’s fraud and deceplive acts and practices and that a civil fine and penalty shonld
be awarded 1o the State of Texas for cach such victim,

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Defendant, its

officers, agents, servants, employees, and altorneys, and any other person in active concert or
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participation with Defendant shall be permanently enjoined from engaging in the following acts or

practices:

1.

15

Engaging in any commerce in the State of Texas, including, but not limited to, the busincss

" of advertising, offering for sale, selling, and providing telecommunications service and

related telecommunications equipment, and charging Texas consumers for, or causing ther
to be chargg;d for, the same.

Assigning any NorVergence eqlmi.pment renial agreement (or any part thereof) where a Texas
business, consumer, peréom., or entity is a party thereto, to any other person, entity or finance
company. .

Enforcing, attempting to enforce, coliecting or attempting to colleet any monies purportedly.

owed under any NorVergence equipment rental agreement from any Texas CORSUMET,.

:business or entity.

- IT'IS FURTHER ORDERED, ADJUDGED, AND DECREED that all contracts ;or

agreements between NorVergence and Texas consumners, businesses or persons are hereby declared

void ab :'m‘t‘ié and unenforceable.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that any consumer

financing agreements owned or held in whole or part by NorVergence shall be deemed void and

uncolleetible by any person or entity.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that any NorVergence

consumer financing agreements transferred or assigned to any third party after those confracts were

rejected in the Bankruptey Case pursuant to 11 U.S .C. § 365 shall be deemed void and uncollectible

- by any person or cntity.
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IT IS ALSO ORDERED that to the extent that NorVergence has a residual, contingent, or
similar right to any consumer ﬁnanc:ing;'ng;rccmenm not currently owned or held by NorV eréence,
those agreements shall be deemed void and uncollectibic as of the time that NorVergence’s residual,
contingent, or similar 1:ight matures.

IT Ié ALSO ORDERED that Nanergmnceﬂ shall notify each consumer affected by this
section that their consumer financing agreement has becn deemed uncollectible and vcn"ui,.‘ either
‘immediately or in the future, as appllical;:le.

[T IS FURTIIER ORDERED that Plaiuiff, State of Texas, have Judgment and recover

from Defendant NorVergence, the sum of $ /e Zik 4i2g, < for reimbursement of attorney fees

rand investigative costs which were incurred on behalf of the Plaintiff and which do not constitute

.| an antecedent debt with respect to this litigation.

I'T IS FURTHER ORDERED that Plaintiff, State of Texas, have Judgment and recover

i from Defendant NorVergence, ‘thca sum of § /0/. ”05/, @13 P for civil fines and penalties and
which do not constitute an antecedent debt with respeet to this litigation.
[T IS FURTHER ORDERED, ADJUDGED, AND DECREED that, to the c:ﬁtént not
prohibited by bankruptey law :

1. Defendant shall make payment of all amounts due herein to the Plaintiff by delivery ofa
cashier’s chec':k or money order to the Office of the Attorney General, Consumer P:mtfcctinn
Division, 300 West 1 5% Sircet, 9 Floor, William Clemenits Building, Austin, Texas '5'8701.
Such chetk or money order shall be made payable 1o the Office of the Atiorney (General.

2. All costs of court incvrred in this case are taxed against Defendant.

3. Defendant shall pay pre-judgment and post-judgment interest on all monetary awards set

-5




forth in this judgment as provided by law.
4, The State of Texas have all writs and processes asmay be necessary in the enforcement and

collection of this judgment.

IT1S FURTHER ORDERED, ADJUDGED, AND DECREED that all relief not expressly

granted herein is denied.

SIGNED this Q‘G‘H‘dny of O’élNJ 2005.

Fenbysshonfioe D
CHARLES BAC Amss )
Distriet Clerk E

APR 8 9 2005 JUDGE PRESIDING

By &m;@:m V&S
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e e -
SUMMONS IN A CIVIL ACTION COURT OF COMMON PLEAS, CUYAHOGA COUNTY JUSTICE CENTER
. ! F‘" i CLEVELAND, O
| CASE NO, SUMMONSNO, | WO darts
1. CV05562438 ' D2 CM L 8732078 : Rule 4 (B) Ohic
i - . ‘ Rules of Civil
i PREFERRED CAPITAL, INC. | ELAINT IFy Procedure

vs |

| _ ; SUMMONS
KUUMBA HOUSE, INC., ET AL DEFENDAMNT
e L SR

i

LINDI YENI SULAIMAN You have been named defendant in a complaint
P O BOX B070

i (copy attached hereto) filed in Cuyabogn County
HOUSTON TX 77288~0000 i Court of Common Pleas, Cuyshoga County Justice
Center, Cleveland, Ohio 441 13, by the plaintiff
i |
Said answer is required te be ierved ont

named berein,

You are hereby summaned and required to
anawer the complaint within 28 days after service of
this summons upon Yyou, exclusive of the dny of
service,

Said answer is required to be served on Plaintiff's

Plantiffa Actorney t Attorney (Address denoted by arrow ut left,)
TAMBRA A. O'BRIEN | Your answer must also be flled with the court
1500 ONE CASCADE PLAZA . within 3 days after serviee of said answer on
i plaintiffs attorney.
’AKRON. OH 44308-000¢ ‘
i i Myou fail to do so, judgment by defanlt will be
L. —— | rendered against you for the relief demanded in the

complaint,

Case has been assigred ta Judg s

PRANCIS E SWEENEY 1
Do not contact judge, Judge’s name is | iven for
attornay’s reference only. :

GERALD E. PUERST
Clexk of the Court of Common Plens

! -~
DATE éy ,ﬁ s ?C

OO0

!
i
'
i

COMPLAINT FILED 04/27/2(05

CMSN130




Ui/l 2006

1@:52 7135249178 KULMBA HOUSE ING PAGE 83

IN THE COMMON PLEAS COURT

CUYAHOGA COUNTY, OHIO
PREFERRED CAPITAL, INC,, ) CASENO. SD 05-075869
6860 West Snovjville Road F)
Brecksville, OHJ 44141 ) JUDGE RICHARD McMONAGLE
_ ) JUSTICE FRANCIS SWEENEY
intiff, )
; i; Judge: MICHAEL P DONNELLY
3 AR RMEERN v os s61438
KUUMBA HOYBE INC., i)
c/o Lindi Yeni } ) COMPLAINT: BREACH OF
2522 Southmorg ) LEASE AGREEMENT
Houston, TX 7904 )
| )
and )
i )
LINDI YENI SILAIMAN, 2
3001 Cleburne § i)
Houston, TX 7488 )
' )
DR fendants )

ks the Plaintiff, Preferred :Capital, Inc., by and through counsel, and submits the

Compiaint as foljpws:

JURISDICTION AND VENUE

1. Pgferred Capital, Inc. is a écompany licensed to do business in Ohio and doing

business at 6860 est Snowville Road, Sux“;te 110, Brecksville, Cuyahoga County, Ohio 44141,

2. jat the Defendant, Kuumba House, Inc.,, is an entity with an address of 3001

Cleburne, Houst , TX.

kX fat the Defendant, Lindi ';Yemi Sulgiman, is an individual with an address of

3001 Cleburne, Houston, TX.
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That, on or about the 13;“‘ day of October, 2003, the Rental Lease Agreement
2 was assigned from Nor‘ifergceme, Inc. to Plaintiff Preferred Capital, Inc. (See
Exhibit B). |

That, on or about the ]4‘;“ day of October, 2003, NorVergence sent a Notice of
Assignment to Dcfendanints. (See Exhibit C).

: That, as part of the Remél Lease Agreement, Defendants did agree:

i. “to rent from [P‘Iamnff] the Equipment listed” on the Rental Lease
Agreement;

if. “to pay [Plaintiff] the Rental Payments” under the terms of the Rental
Lease Agreement; and

iti. “to all the terms and conditions shown [on the Rental Lease
Agreement], those terms and conditions are a complete and exclusive
statement of 1[th<t: Rental Lease Agreement] and that they may be
modified only by written agreement between [Plaintiff and
Defendant].”

Defendant signed the agreement on the 12" day of Septernber 2003, agreeing

ctal as the Rental Paymeﬁt (p]us any applicable taxes) wheu each pajymem is
! Your acccptancze of the ]Eqmpmem will be conclusxvel'y and -irrevocably
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i1l be deemed to have imﬂspactted and irrevocably accepted the Equipment and to
Rve authorized us to pay for the Equipment , . ,

‘: at the Defendant, Limdié Yeni Sulaiman, did sign a Personaa; Guaranty on the
R ental Loase Agroement (Exhibit A), '

That the Defendant,% Lindi Yeni Sulaiman, as part of the Persona) Guaranty
did “unconditionally, jointly and severally guarantee that the Renter [a.k.a.
Diefendant] will mad;ke all payments and pay all the other charges required
under [the Rental Léease Agreement] and under any other agreement now
or hereafter eme.redlg into between the Renter and [me] when they are due
and will perform a1§1 other obligations under the agreement(s) fully and |
promptly,” |

{See Exhibit A). ‘

f:: the Defendant and Pléaintiﬁ“ agreed that a default under the R.enfal Lense
Agreement woul be the Defendant's faxﬂuih'e "to pay any Rental Payment or any other payment
when due." (See xhibit A). |

9. Defendant agreed thé Rental Lease Agreement "shall be governed by,
construed and e j::- in accordance wit}?\ the laws of the State in which . . . if this Lease is
assigned by Rent » the State in which the assignee's principal offices are located, without regard

to such State's ¢ ice of law considerations and all legal actions relating to this Lease shall be

venued exclusive

 in a state or federal court located within that State . . . . * (See Exhibit A).

10. f t Defendant agreed:

R DUTY TO MAKFE THIZ RENTAL PAYMENTS IS UNCONDITIONAL
BPITE EQUIPMENT FAILURE, DAMAGE, LOSS OR ANY OTHER
DBLEM. RENTER 1S RENTING THE EQUIPMENT "AS 8", WITHOUT
WARRANTIES, E)C_PRESS OR IMPLIED, INCLUDING WARRANTIES

fyns
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i2.
Yeni Sulaiman,

Inc. in the amour

under the terms $f the Rental Lease Agrccfémemt, by virtue of their failure to pay their monthly

rental obligation

FaWord\rklword\Prefermad |

9179 KUUMBA HOUSE INC FAGE @8

I MERCHANTABILITY OR FITNESS FOR A PARTICUL AR PURPOSE
;:' NNECTION WITH THIS AGREEMENT. (See Exhibit A};.‘ ‘ IN

COUNT ONE: BREACH OF LEASE AGREEMENT

at on or about August 29, 2004, Defendants did default on their obl gations

Mat as a result of the defau;lt of the Defendants, Kuumba House, Inc. and Lindi
defendants jointly and se'vgera‘lly have damaged the Plaintiff, lefcnrcﬂ Capital,
§ of $9,490.71 together wiffth costs, interest, attorney fees and such further relief
: ‘e’ appropriate, E

ORE, Plaintiff does dc;zmamd judgment against the Defendants, Kuumba

indi Yeni Sulaiman, joiﬁtly and seversily, in the amount of Nine Thousand

Four Hundred Nif ety and 71/100 Dollars ($9,490.71) together with costs, interest, attogney fees

' Respectfully submitted,

RODERICK LINTON LLP

MZ;:, o e (05 ?zsw) 7/-—

. Jason E. Hickman (0064785)

; David 8. Nichol (0072194)

| One Cascade Plaza, 15" Floor

. Akron, OH 44308-1108

. Telephone No. (330) 434-3000

"Facsimile No. (330) 434-9220

. E-mail addresses: dnichol@rodericklinton.gpom
tand jhickman@rodercklinton.corm

-Attorneys for Plaintiff

drvergenceiKuumba Houte Inc\Zomplaint.P al G ty.doc
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“Drastically Reduci
550 Broad Street i
3rd Floor
Newark, NJ 07102
Tel# (973) 242.7500
Faxd# (§73)242-7414

INVOICE
liem Qescription Qg_gar_im1

Matrix Soho

TOTAL

All P2
Numt

ELEASE ACH ALL PAYMENTS ASAP.

ymen! Should Be Sent To: Firs? Unfon Na

7135249178

er: 031201467 Account Number: 2000011§

KUUMBA HOUSE INC

FAGE @8

Your Te»lemmmunicafiansg Cusis”

Date: 10/132003

Involca#: 17007

$hip to: Kuumba Houss Inc

P.Q. Bax 870

Houston, TX 77268

Bill to; Preferred Capital Ine,

6360 Weast Snowville Road, Sulta 110

Brecksville, Ohio 44141

Location: 3001 Clebure Street

Wnaf Bank 550 Broad Straet Nowark,
Name: bmv-mm. ine.

P2277 Account

i
f
|
1
(1]
\

Houston TX 77004

NJ 07102 Wire Routing
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r _EXHIBIT B

MASTER PROGRAM AGREEMENT

87/27/28a6 16:52

This Agreement made this§ 32 day _“W;__‘. 2003, by and between NorVergence, ing. a
New Jersey corporation ha Bng its principal place of business at 550 Broad Street, Newark, New Jergey
07102 (“you™ or “NorV gnce”) and Preferred Capital, Inz. =n Ohio corporation, having ijts principal
place of business at 6860 Wist Snowville Rond, Suire 10, Brecksville, Ohio (*us” or “Preferred™)

WHEREAS, NorVergence n the ordinary course of its business, has entered into or may hereafier amer
into eerain rentals of persq

scial property (“Rental Agreements™) providing for the payment of money to
NorVergence, arising out of NorVergence's nantal of equipment described in such Rental Afgresments
(“Equipment™) to users the b (“Customer™ or “Custorners™) and may desire, from time to time, to assign
1o Preferred its right, title, agld interest in and to such Rental Agreements and Equipment; and,
WHEREAS, Preferred ma § at its sole discretion, accept the assignment of such Renta] A pgreements as
are acceptable to it, and, if's § accepted, shall pay NorVergence thersfor, '

NOW THEREFORE, in c}

nsideration of the covenants, undertakings, warranties, representations, wnd
agreements hereinafier set fahth and for other good and valunble consideration, upon Preferre:d's approval
of any Rental Agreement #id receipt from NorVergence of all hecessary documents, the ferms apd
conditions of this Master Fosram Agreement (“Agreement™) shall govern and apply to all sugh
assignments and Preferred hdpeby accepts assignment of such Renial Agreements,

1. CREDIT PROCEDA
NorVergence may submit 1
financial and other perr.incm

by Preferred.  Preferred may

s. From time 10 time during the term of this Agresment,
Preferred applications for renting from Customers, together with such
redit information (“Information™) as is avaijable and reasonably requestad
sccept or reject & proposed Customer or Rental Agresment in its sole
discretion. Preferred shall @se its best efforts to RCCEPt. Or reject each such application, and notify
NorVergence of its determinltion, within one business day afier receipt by Preferred of ajl Informaticn
reasonably requested by P gerred.  NorVergence acknowledges that Preferred intends to reiy on any
information supplied by NfrVergence to Preforred 1o determine whether, within Preferred’s sofe
diseretion, Preferred wiil RCcEpt assignment of said Rertal Agreement. NorVergence acknowledges that
Preferred shall not conduct I ustomer interview during the credit approval process, which is contrary to
Preferred’s standard credit pofcy. NorVergence warrants and represents to Preferred that the Information
provided to Preferred shall e the same information es provided o NorVergence from the source
providing the information, e Information shall be true and factual, and that NorVergence has fully
disclosed all Information 1o Wreferred. In the event of 8 violation of this representation and warrsnty,
NorVerpence shall be requi f° 10 repurchase the Rental Agreement in accordance with Paragraph ¢
herein. :

2. ASSIGNMENT OF

RENTAL AGREEMENTS. Upon Preferred’s approval of a
Rental Agresment, NorVergen

e hereby assigns 10 Preferred all its rights, title and interest in and to the
Rental Agreement and Equigment including all monies due and 1o become dus under the Renw)
Agreement, but none of its obMgations under the Rental Agreement (“Assigned Rental Agreement®), The
assignment price for each Assggned Rental Agreement shell be sales price of the Equipment established
individually and evidenced by NorVergence's invoice 1o Preferred (“Assignment Price™),

Assigned Remtal Agzreements hay be writen to inglude 60 days with no payments by the Customer.
NorVergence does not raquire gnv advance rental payments to securs the Rental Agreement. Preferred
shall not obtain anv confirmgion of delivery other than the signed Delivery & Aceeptance notfics
provided by NorVergence. Ty Assignment Price for each Assigned Rental Agreement shall be paid 1o
NorVergence by Preferrad wihin 24 hours after Proferred's receipt of 2 properiv exscuted original

fars toestner with the original Renmal Agresmen: documentarior as sot
i
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forth in Exhibit A ("Clesing']. In the event any Customer defaulss in the payment of the first rental
where an actunl payment off maney is due, and such default is not cured within 30 days, then -
NorVergence shall repurchaseisaid defaulted Assigned Rental Agreement from Preferred for the dotlar
amount originaily advanced tff Preferred plus an administrative fee of 3250 for each Assigned Rental
Agreement that is repurchasedg

Any and ell Assigned Rental §greements executed by MorVergence shall be expressly subject to and in
accordance with the terms anf conditions of this Agreerant, All of the terms and conditions of this
Apgreement are hereby incorpolpted into each Rental Agreement executed by NarVerpence as if the terms
and conditions were expressly et forth in the Rental Agrecrment.

i
3, END OF TERM REFDUAL PURCHASE. At the end of the ariginal term of any
Assigned Reatal Agreement wilich Preferred enter inta pursusnt o this Agreement, if the Customer is not
i default and has otherwise pdfformed all of irs abtigations under the rerms of the Rental Agreement,
Preferved shall prant to NorVefbence the exclusive right to repurchase from Preferred the Equipment
f Agreement, as well as any rights to future rental payments for any
rencwal term afier the werminagon of the origine! Assigned Rentat Agreement term, for the sum of One
gble taxes or. and any accrued late charges (the “Residual Puschase Price”™).

Upon NorVergence’s repurchafe of the Equipment, Preferred shall forward 1o NorVergence a Bill of Sale
for the Equiprnent and shall HOUT RECOURSE OR WARRANTY, assign, sel over and transfer to
NorVergence all of Preferred”sgright, title, and interest in and to the Equipment. NorVergence

BRANTIES a5 1o the Equipment, including NO WARRANTIES OF
MERCHANTABILITY OR FIFNESS FOR A PARTICULAR PURPOSE.

If NorVergence does not repurfihase the Equipment at the end of the original Assigned Rental Agreement
term, Preferred will have the rifght (but not the obligation) (i) to offer to sell the Equipment to the
Customer for any price which fireferred deern appropriate, in its sole discretion: or (ii) ro renew the
Assigned Rental Agreement tefin for an sdditional period according 1o the terms of the Assigned Rental
Agreement; or (iii) 1o require tife Customer to retumn the Equipment to Preferred. (f NorVergence does
not repurchase the Equipment, florVergence shall have no rights or interest in the Equipment or in any of
the procecds of any sale or othet disposal of the Equipment or of any renewal of the Rental Agreement

term,

B AND WARRANTIES. MNotVergence heceby represents  and
signed Rental Agreement that;

4. REPRESENTATIO
warrants with respect to cach A

enlorceable in accordance with its lerms and represents a non-cancelable
er having legal capacity ta conteact;

ccution thereof are in compliance with all applicable Slate and Federal
e same;

d guarantor(s) signature, if applicable, are genuine in all respects;

due in the Assigned Rental Agreement nre due and payable at the time(s)

(a) it is valid, binding, an
obligation of 4 bona fide Custo
» the farm, terms. and
laws and regulations afTecting tf
(¢)  Customer's signature aj
{d) the amouni(s) stated a
provided therein; |
(e) tha! the Assigned Renty
free and cleac of all defenses,

against NorVergence; ’

| Agreement is, at the tiene of the transfer to Preferred. and will remain,
t-0ffs, counterclaims, liens, and encumbrances of every kind and nature
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|
D the description of fhe Equipment in the Assigned Remtal Agreement is accurate and unless
atherwise specified at the tifle of credit submission, the Equipment is new snd unused;

(g no part of any downlie nt has been advanced directly to Customer by NorVerpence;

(h) at the time any Afsigned Rental Agreement was assigned to Preferred, title in and o the
Equipment was vested in N Vergence free and clear of all liens, claims, and encumbrances;

i) cach and every iterf] of Equipment listed on any Rental Agreement had been delivered to and
unconditionally accepted b Customer. Preferred shall not be obligated to make any independent
confirmation of such. delive i and NorVergence shall be solely responsible for its representation that the
Equipment has been acceptell by Customer.

) no dispute or claimipy Customer of which NorVergence has been notified was rending at the
time of assignment;

Preferred’s vights to collect
(1] all Equipment will Y
petsonz!, family, or househo]

¢ procerds of the Assigned Rental Agreement;
used solely for business or commercial purpoeses, and will not be used for
purposes;

Except for the aforesaid, Nok

gvergence agress that it is still mquired 1o comply with and is bound by ail
represeniations and watrantig :

herein,

s, ADDITIONAL EPRESENTATION AND WARRANTIES OF NORVERGENCE.
NorVergence furtherfepresents and warmnis that:

(a) it is validly organizf, existing and in good standing in its State of Incorporation and is duly
qualified to do businflss in each State in which, because of the nature of its business or the Renu
Agreement it owns, dhalification is required;

(b) it has the power and ority to enter into and perform this Agreement;

{c) it will not grant a gecurity interest in any Assigned Rental Agreement or any Equipment
thereunder; it will plomptly fulfill all obligations on its part to be fulfilled and performedd in
accordance with any fereement with Customer with respect 10 the Equipment,

(d) NorVergence will inflemnify and hold Preferrad harmiess from and against any dernand, claim,
action, cost, loss, liafjility, damage, or expense of any kind, including attorney’s fees and costs,
arising from or in cofjnection with the breach of &ny warranty ot representation contained in this
Agreement and arisifg from or in connection with any breach by NorVergence of any provision
of any Rental Agreenfent assigned to Preferred.

6. REPURCHASE OBRIGATIONS. NorVergence hereby agrees to repurchase from
Preferred within ten (10) dayj after Preferred’s demand any Assigned Rental Agresment with respect 1o
which any representation or Warranty of NorVergence contained in this Agreement or Renal Agreement
is untrue, incorrect, or is breafhed by NorVergence. The Repurchase Price shall be the amount equal to;
(i) all amount then due undefthe Rental, pius (i) all unpaid Renwl Payments for the remainder of the
term discounted to present valle at a rate of 8% per annum, (i) plus all owr-of-pocket expenses incurred
by Preferred in connection with coliection or attempted collection of such Renml Agreement, including
but not {imited to atomey’s fiks and costs as g consequence of litigation whether by or against Preferred,
and, if applicable, the expensgb of retaking, storing, and disposing of the equipment. If the Repurchass
Price is not paid within ten (1§) days of demand, in addition w the Repurchase Price, Norvergence shall
also be liable for and pay 1o PReferred all expenses incurred by Preferred in connection with collection, or
attempted collection of the Bepurchase Price (including attorney's fee, litigation expenses, and , if
applicable, expenses related o the repossession and sale of the equipment), plus interzst an the
Repurchase Price at a rate of 1§1/2 percent per manth until paid but not in exatss of the maximum amount
permitted by law, i
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7. UNIFORM COMMERCIAL CODE FILING. NorVergence  hereby authorizes
Preferred w file and recoll appropriste Uniform Commercial Code Financing Statements (“U;Cﬂm
naming cach Customer as X bitor and Preferred as secured party. In the event NotVergence files  UCC
‘against a Custorner, NorVegence hersby grants to Prefered the right, in the name of NorVergenees, 1o
amend such UCC to evidenge the assignment to Prefemed. ’

8. COLLECTIONS. Proferred shal! bill the Cumbmm for payments to be mage under the
Rental Agreement, including

| -any applicable sales, personal property or use tax, and have the sola tight to
make collections on any ‘signed Rental Agreement and 1o exerciss any aad all rights, powers, and
remedies thercunder. Prefegred's failure to attempt 1o collect or to take any action regarding & delinguent
Assigned Rental Agreemerff shall not relieve NorVergence of any obiigation it may have for breach of
representation or warranty g breach of any Rental Agreements. NorVergence hereby eppoints Preferred
and each of its officers as grvergence’s limited attorney-in-fact, without any right of revocation and fiull
power of substinntion to endprse, without recourse, NorVergence's name upon any and all notes, checis
dmfis, or other instrumenty for the payment of money received by Preferred which are payable m-;
NorVergenee with respect of an Assigned Renral Agreement, which payments are owed to Preferred by &
Cugtomer. Both Preferred

Wd NorVergence agree to deliver any sums received by sither of them to the
party entitied to such sums.

JONTRACTORS. NorVergence and Preferred hereby acknowledge
g, cach of which has entered into this Agreement for independent buginess
acfed, acts, or shall be deemed 1o have acted or nets, as an agent for the other
except as expressly providedfor in this Agreement, NorVergence shall have no right or ruthority 1o, and
will not attempt 1o, accept cgliections, repossess or consent to return of the Equipment or modify the
terms of any Assigned-Contihet unless agreed to by Proferted.

10, TERMINATION. |
thirty (30) days prior writerd
respect 1o any transaction ef
such assigned Reneal Agreedy

This Agreement may be terminated by either party at any time upon
Inotice 1o the other. Termination shall not affect the rights of the parties with
tered into before termination and Preferred shall rewmin all rights under any -
ent.

A,
|

i
i
|

1. GENERAL FPROV]

a) Notices. All nonces,

writing and delivered in pe ~|“
to the party for which it is in

Hemands, consents, approvals and similar communications shall be ip
n, by welecepy, by overnight courier or by prepaid certified mail, addressed
nded as foliows:

5
i"

If 10 Preferred: : [f 1o NorVergence:
Preferred Capital, [fc. A NorVergeace, Ine.
6860 West Snowville Road . 550 Broad Strest

Breckville, Ohio 44 Newark, New Jersev 07102
Y Ann: Edward Lucas

§546-7406 Telecapy No. (973) 242-7414

Notices shall be desmed del i;_‘ ered on the day of actual receipt. Any party may change its addrass for the
receipt of natices by written

pstrument ditly given to the other party.

for purposes of:
{i Prezparation df
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i
i
|

|

(i) In the ution of such other dotuments xs may be necessary or proper to fulfill the

intent or effectuate the purposes of this Agrerment or any Assignment, and
(ii)  Inthe in shing, subject to each party's then current internal procedures, of records and

¢) 2UCCESEOrs And Aksigns. This Agreement shall iure to the benefit of and be binding upon
NorVergence and Jreferred and their respertive syceessors and permitted assigns. Any party may
sssign the benefits§nuring to it under this Agreement hut may net assign any duty, obligation or
undertaking withosf the prior written consent of the other, which may be given or withheld ar the
sole discretion of ii ch party.

d) Waiver. No delay df omissions on the part of any party in exercising any tight, remedy, option, or
notice of default, gxcept as any pertinent smtute of limimtions which may epply. on any one
occasion, shall be fonstrued as 3 bar or waiver of aay other default, right, remedy, or option, or
the same default, riffht, remedy, or option on any futwre oecasion, '

il

e) Survival. The respative indemnities, represeatations, warmnties and agreements of NorVergence
contained in this fpreement or any Assignment or made by of on behalf of NorVergence
pursuant to this Agileement or any Assignment shall remais in ful! forpe and effect, regardisss pf
any termination or fencellation of this Agretment.

f) Entire Agreement. ; his Agreement, including any exhibits, séhedules and attachments hereto and
delivered in connedfion herewith, constitutes the entire Agreement among the parties concerning
the subject matter Nereof and incorporatas all representations made and recourse undertaken in
connaction with ndeotiation of the same. The express terms hereof may not be terminated,
amended or modifi i orally, but only by an instrument duly suthorized by the parties hereto,

'3 Headings: Unenfa ability. Headings Bppearing in this Agrecment are for convenience of
referencs and read B2 only and shal not be construed to modify, expand or limit the EXpress
terms of any provifion hereof. The pasties to this Agreement agree that each has significant
bargaining capecityfvith Tespect 10 the terms bereof and that none of the parties shall be deemad
the drafter for purp ‘” es of provisions being ronstryed strictly agninst such party, If any provision
of this Agreement sfail be deemed to be unenforcesble, such provision shall heve no effeet upon

and shall not impairghe enforceability of any other provision of this Agreement,
p t

h) Limited Power oflAnorney. NorVergence hereby grants Preferred an irevocable power of

attorney, with full pdver of substitution, coupled with an interest, to take in the name of Preferred

_all lawful steps -'j. sary or advisable to exeane, endorse {without recourse to NorVergenes),

nsgotiate or otherwi realize on any writing, negotisble instrument, or other right of any kind

held or owned by Nj rVergence or transmitted to or received by Preferred (whether or not from
NorVergence or any | -ustomer) in connection with any Assigned Rental Agreement,

1k

12. Governing Law, Jullsdiction and Venue. . The paries agree that this Agresment shall be
deemned to be fully executed ' nd performed in the Stz of Ohjo and shall be governed by, construed sad
enforced in accordance with fe laws of the State of Ohio and Cuyahoga County, Okic, The partiss agrse
that this Agraement shall be H, ated at though execured and performed in Brecksville, Ohio and eny lepal
actions relating to thig Agrement must be institueed in the cours of Cuyahoga County, Ohio or the
United States District Coun ¥or the Northern District of Ohio, which shall have exclusive Jurisdiction.
The parties hersby waive righto & trial by jury in any lawsuit in any way relating to this Agreement. The
prevailing party shall be awa | its reasonable attorney’s fees and costs in any litigation to enforce this
Agreement. i
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NORVERGENCE, INC.
By: %
< /

Title: et
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EXHIBIT A
CONTRACT DOCUMENTATION

t. The original of fach of the following documents in accordance with Nox'\/mrger.u:@'s
‘Fepresentations andfwarranties set out in the Master Program Agreement;

a) Rental Apfloement, in fotm and substance satisfactory to Prefered as and when §0

d .

tation related to such Renmi Agreement including, but not limited 10,
+ supplements, exhibits, letters, schedules thersto inclhuding schedules
any Rental Agreement as constituting a separate rental tansaction; and
B ceptanses, and
pdditions! collaternl agreements, or supplier warranty agreements; and
¢) any recourg or Equipment buyback arrangements; and

2. Any additional ents as may have buen emtersd into in connection with any Purchasyd
Contract of as maf be provided for in sny Commitment Leter pertaining to one or more
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EXHIBIT B '

NOTICE OF ASSICGINMENT

{Customer Name)} ’
[Customer Address]
Re: Agreement Na. » Gated ii

We appreciate serving you s & valued NarVergence customer and would like to advise you that

et has been wansferred to Preferred Capital, inc. All terms and
with the exception that beginning with your first rental payment f
tract payments to Preferred Capital , inc.as follows: '

ital, Inc.
nowville Road
Oh 44141.3214

conditions remain unchang
duc you are to make your ¢

This letter confirms that th
term of months,
amount of §

ment commenced on and is for a

eremre _ manthly payments remaining each in the
.» Phus applicable taxes,

In addition please update

ur insurance to reflect Preferred Capital, Inc. as loss payee and
additional insured and Forwi

i
d & certificate of insurance to: f

Preferred Choital Ine.
6860 West nowvilie Road

ATTN: Insjrance Dept.
If you have any questions, plkase do not hegitate: to call. )
Sincerely,
NorVergenee, Inc.

(Name)
(Title)

i
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NOTICE OF ASSIGNMENT

NorVergence ing.
550 Broad Streel
3eq Hoor

fvEwalA Ny STI0E

vowce 2E6 848 BE78
32 888 742 6678

KUUMBA HOI SE INC
2503 HOLMAM STREET
HOUSTON, Tx 77604

www NerVergence som

Re: Agreement {o. M2E899.000, dated September 30, 2003

F.eid O¥ices,
New Yorx We appreciate i rving you as a valued NorVergence customer and would like to advise you that the
Las Angales above referenced agreement has been transferred 1o Preferred Capital, Inc. All terms and conditions
Crieago remain unchang: 3 with the exception that beginning with your first raptal payment due you are to
Wasmington 0 C make your contr!ct payments 1o Preferred Capital, Inc. as follows:
Atlanta
Phisdelptia Preferred Capital, Inc.
Hauston 6860 West Snowville Road
Detront Suite 110
Bosion ,BreckSViJ)e, OH 4414 1-3214
Dailas
Miam This letter confir1s that the agreement commenced on 09/29/2003, and is for a term of 60 months.
. Tampa There are 60 mor hly payments remaining each in the amount of § 192.86, plus applicable taxes,
1. Lowus
Pitsourgh
Qaxland In addition pleas¢ update your insurance to reflect Preferred Capital, Inc. as loss payee and
San #rancisco additional insurec| and forward a certificate of insurance to:
Riverside
Clavatand Preferred Capital, Inc,
Oriando 6860 West Snowville Road
Kansas City Suite 110
Chartotie Bracksville, OH 44141
San Jose ATTN: Insurancz Dept,
Ft. Warth .
Columbus If you have any qvestions, please do not hesicate to call.
Cincivnan
Indranapalis Sincerely,
New Qrimans
Sacramserito
Nasbtwilie
Grearsboro * NorVergence, Inc.
Aalmgh l
Miwaukee |
Jacksaeyilla
Austin
San Antorig
Sait Laxe Cily
Memphug

Lowaville
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EXHIBIT D

Tha undersigned certifies that it has received and accepted all the Equipment dascribed
in the Equipment Rantai Agreemant betw:an NorVergence, Inc. (Rentor), and the
undersigned KUUMBA HOUSE INC (Rentar) dated 9/12/03, The Equipment
conforms with our relquirements. Therw xre no okla agreemwnts or canceBation
clazans given outsic:s the Equipmant Renipi Agreement.

Dolivery and Acceptiinca Cortificate

| have reviewed and | understand af of the terms and conditions of the Equipmsnat
Rental Agreement. | AGREE THAT THE REMNTAL PAYMENT UNDER TME

EQUIPMENT RENTA. AGREEMENT WILL BEGIN 60 DAYS FROM THE DATE OF . . .. .

THIS DELIVERY AID ACCEPTANCE CERTIFICATE AND SHALL GCONTINUE
THEREAFTER FOR THE FULL LENGTH OF THEE STATED INITIAL TERM OF THE
EQUIPMENT RENTAL, AGREEMENT AND I ACCORDANCE WITH ITS TERMS AND
CONDITIONS. | was not inducsed to sign this by any assurances of the Rentor ar
anyone elss, | have had a reasonabie opportunity to inspect the goods.

Renterr  KUUMBA HOUSE INC
Date: 9-29.0%
By: Lormd i M Suiarmnds

(Prind Marrm)
e S
{ .

Thla: “DRES e ot

Sedal # @ NV PANA
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NO. 05-10143-K

TEXTON, INC,, § IN THE COUNTY COURT AT LAW
Plaintiff, g
e e g T
PREFERRED CAPITAL, INC., g
Defendant. g OF DALLAS COUNTY, TEXAS

AFFIDAVIT OF KATHRYN A. BELFANCE

STATE OF OHIO §
COUNTY OF SUMMIT g

Before me, the undersigned notary public, personally appeared Kathryn A. Belfance, who
after being duly sworn by me upon her oath deposed and stated as follows:

1. My name is Kathryn A. Belfance. 1 am over 18 years of age and legally
competent to make this affidavit and provide testimony in this matter. I have personal
knowledge of the matters stated herein and each of those facts is true and correct.

2 I am an attorney licensed to practice law in the State of Ohio. On April 14, 2005,
I was appointed by the Court of Common Pleas for Summit County, Ohio, as the receiver of all
assets of Preferred Capital, Inc. A true and correct copy of the Order appointing me as receiver
is attached hereto as Exhibit A. That Order of appointment includes specific direction that I
collect the leases payable to Preferred Capital, Inc. (see 93.3).

3. Preferred Capital continues to own the equipment lease signed by the Plaintiff

here, Texton, Inc. Preferred Capital is the proper party to bring this action to collect the lease

from Texton, Inc.

AFFIDAVIT OF KATHRYN A. BELFANCE — Page |
C-\Documents and Settings\katherine. BELFANCE\Local Settings\Temporary Internet Files\OLK1B\0021q.doc




4. I understand that Texton has raised a claim in the above styled lawsuit that
Preferred Capital is bound by a default judgment dated April 29, 2005, taken by the Texas
Attorney General against only NorVergence. It is my understanding that the Texas Attorney
General did not file that suit in Harris County against NorVergence until approximately
November of 2004, six months after Preferred had purchased the subject equipment finance lease
signed by Texton, Inc.

5. The Texas Attorney General did not file suit against Preferred, nor to the best of
my knowledge ever provided Preferred with notice of the described lawsuit filed against
NorVergence. Preferred Capital and subsequently the receivership of Preferred Capital did not
participate or take any role in the lawsuit which was filed by the Texas Attorney General against
only NorVergence.

6. NorVergence has been in bankruptcy since June of 2004. Preferred did not
control the actions of NorVergence before or after that bankruptcy and specifically did not
control its defense or lack of defense in the Harris County lawsuit brought by the Texas Attorney
General. As I understand it, NorVergence took no actions to represent or defend its interests in
the Harris County lawsuit and therefore certainly was not representing Preferred in connection
with that matter or anything else.

7. 1 do not understand the Texas default judgment to in any way affect the leases

owned by Preferred, which are some of the assets for which I have been appointed as the

Receiver. /
, B
Kathryh A. Belfancy/ ~

AFFIDAVIT OF KATHRYN A. BELFANCE. — Page 2
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Subscribed and sworn to before me this _ / 7_/ 4~ day of July, 2006, to certify which
witness my hand and official seal.

r’)‘

/,-’ - : (/f
o ‘ S Fa o
pd :Z L A R
Notary Public <, ,,//) P

. o ~ Name (print): hps LG oS sn s
My commission expires:

WESLEY DOUGLAS, Notar
State Wide m%z:w
Wy Commiasion Expires Now, 4, 2007

AFFIDAVIT OF KATHRYN A. BELFANCE — Page 3
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TnuARis PApEGY)

‘l THE COURT OF COMMON PLEAS
- S UUNTY, OHIO
o005 pew 1 SVNEY 58"

CASE NO CV 2005-03-16351

) 'JUDGE BOND
Plaintiff, )
)
vs. ) ORDER FOR APPOINTMENT

) OF RECEIVER
)
PREFERRED CAPITAL, INC., )
)

Defendant. )

This matter is before the Court upon the Motion of Plaintiff for the appointment
of a receiver. The Court has met in conference with counsel for the parties as well as
representatives of certain other secured creditors of defendant Preferred Capital, Inc.
(“PCI"). The Court is further informed that, in addition to the Plaintiff, various other
banks and financial institutions have judgments against, and/or are secured creditors of,
PCI (each individually, a “Secured Creditor”; and, collectively, including the Plaintiff,
the “Secured Creditors”). The Plaintiff and PCI have stipulated to the appointment of a
receiver, both parties being satisfied that a receiver is the best and most appropriate way
to effectuate the orderly administration and disposition of its assets in accordance with
applicable law.

It is therefore ORDERED that:

1. Appointment.  Kathryn A. Belfance (the “Receiver”) 1sherdby

appomted thc Rccelver for all assets of PCI, including, but not limited to, all real and

personal property, general mtangnbles and other assets of PCI of whatever kind or nature

(collectively, the “Assets”), and the Receiver shall have all authority and power of a

Receiver under Ohio law and as ordered by this Court.

EXHIBIT A
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2. Bond and Oath. Before entering upon the duties of such irust, the

Receiver shall obtain and file a bond payable to the Clerk of this Court in the sum of One

__Hundred_Dollars ($100.00) with_a_corporate_surety_to be approved by this Court,

conditioned upon the faithful discharge of her duties as Receiver, and the Receiver
thereupon shall take an oath faithfully to perform her duties as Receiver. The cost of
such bond should be reimbursable to the Receiver from any Assets collected by the

Receiver.

3. Powers and Duties. The Receiver shall have exclusive control over all
Assets with the power and authority to preserve, protect and liquidate them for the benefit
of whomever the Court may determine to be entitled to such Assets or their proceeds
(after giving proper notice to all Secured Creditors and other affected persons, whether ;or
not they are parties to this action, and after opportunity for a hearing). Except as
otherwise limited by this Order or rules of Court, the Receiver may do all things that can
be done by PCL. The Receiver is vested with all of the powers, rights and duties of
Receivers appointed under Ohio law, including, without limitation, the following rights,
powers and duties:

3.1 Possession of Books and Records. The Receiver shall take
immediate possession, control, management and charge of any and all of PCI’s books and
records, including, but not limited to, PCI’s master lease files, the “Infolease” data tape
(plus the predecessor system tape) and accounting books and records of whatever nature
and wherever located, including all information regarding the assets, liabilities, equity,
income and expenses of PCI. The Receiver shall take immediate possession, control,
management and charge of all of PCI’s financial statements, ledgers and journals, balance

2
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sheets, trial balances, statements of cash flows, income statements, statements of

retaining earnings, accounting journals and books of original entry, including, but not

' limited_to: (1) .accounts receivable agings and any other documentation which indicate the

amounts owing from customers or lessees on accounts receivable and from whom such
amounts are or were owing and when any amounts were collected and deposited; (2)
fixed asset ledgers, schedules or records documentation and/or appraisals of PCI's
equipment, motor vehicles, accessories, furniture inventory, furnishings, and supplies; (3)
inventory listings or other detail; (4) all lisis, schedules or records pertaining to PCI's
stocks, bonds, shares or interests in any mutual fund, proprietorship, general or limited
partnership, or corporation, all notes or other instruments owing to PCI,‘and information
regarding any other intangible of PCIL; (5) all information and documentation which
relates or pertains to any checking, saving, banking and money management accounts of
any kind or nature of PCI or into which any proceeds of the collection or sale of any asset
of PCI have been deposited; (6) all accounts payable documentation and information and
all correspondence or written documents regarding negotiations with current accounts or
proposed accounts; (7) all information, of whatever type of nature, regarding the payroll
and benefits of the employees of PCI, including wage or salary information, medical
insurance information, child support payments or other employee deductions withheld or
to be withheld, and all information regarding trust fund or withholding taxes, whether
federal, state or local, and any information regarding any and all of the employer
matching obligations or the employer payroll tax obligations; (8) all information and
documentation regarding the federal, state and local tax liabilities of PCI, including any
and all federal, state and local tax returns filed or unfiled, and any documents generated

3
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during the preparation and filing of tax returns; (9) all contracts and leases to which PCI

is a party; (10) all information and documentation of any other financial transaction or

interest_in_and_to_any_ Assets of PCI which may be necessary or pertinent to the

Receiver’s liquidation of PCI's Assets; and (11) any documentation that relates or
pertains to PCI and is or was kept in the ordinary course of its business in connection
with the record-keeping or accounting. The documents and information described in this
subparagraph shall hereinafter be referred to as the “Books and gecords.”

32 Possession of Assets. The Receiver shall have the right to take
and keep possession of all Assets, during the pendency of the above-captioned action,
subject to further Order of the Court. The Receiver is further authorized to collect any
and all rent, issues, profits, income, revenues, accounts, and lease payments now due and
hereafter becoming due »@5_» or 933529_11’?}5"‘(»3{1_“139;!;_5_A‘subjcct however, to any claims, liens

or security interests therein of any Secured Creditors. The Receiver may open PCI’s

mail, negotiate and lbgndorse checks and instruments, and cause the proceeds of such
checks and instruments to be deposited into accounts maintained by the Receiver for the
benefit of the Secured Creditors asserting liens or security interests in such proceeds.
Notwithstanding the foregoing, the Receiver shall have no obligation to collect or
preserve Assets which have been surrendered by PCI to a Secured Creditor prior to the
Receiver’s appointment, provided that the Receiver has reviewed the circumstances of
that surrender and is satisfied that the Secured Creditor to which such Assets (or their
proceeds) were surrendered was entitled to them and that such Assets or proceeds are not
claimed by another Secured Creditor holding a prior and superior lien or security interest

therein. The Receiver’s determinations in regard to any such surrender(s) shall be subject

4
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.. hearing).

to review and approval of the Court (after giving proper notice to all affected Secured

Creditors, whether or not they are parties to this action, and after opportunity for a

33 Collection of Accounts. ”ﬂhe Receiver shall immediately begin
collection of PCI’s accounts refsciyab]g, Jease payments and any other amounts payable to
PCIL If the Receiver deems it appropriaie, the Receiver may commence legal action to
pursue collection of any account receivable or lease payments owed to PCI without prior
Court approval.

3.4 Asset Sales. Notwithstanding Local Rule 9.02, the Receiver may
sell, liquidate or otherwise dispose of the Assets owned by PCI, for the fair value thereof,
only after first obtaining the express consent and authorization of the Secured Creditors
who have or may have liens or security interests therein and further Order of the Court.
The Receiver shall promptly provide to the Secured Creditors and to other persons
entitled to notice under this Order written summaries of all communications by or to the
Receiver regarding potential sales of Assets for more than $1,000. Each summary shall
include a description of the subject Assets, the price offered and the proposed time of
closing. Any Order approving a sale of any Assets shall provide that the proceeds of
such sale shall be impressed with any and all liens or security interests encumbering such
Assets {o the same extent, validity and priority as such liens or security interests attached
to the Assets sold. Without further Order of the Court, all such proceeds shall be
segregated in a federally insured bank account and shall not be used without the express
consent and authorization of the Secured Creditors who have or may have liens or

security interests therein and further Order of the Court. Subject to further Order of the
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Court, the Receiver’s rights, powers and authority, including its rights and custody,
control and sale of Assets, shall not impair, diminish, or otherwise prejudice valid and

enforceable liens, security interests or claims in or to PCI’s Assets (or any of them).

3.5 Application of Revenues and Proceeds of Receivership. The
Receiver shall pay all collections, income, revenues, profits and proceeds derived from
the Assefs to the holders of valid and enforceable secured obligations, liens, and claims,
encumbering such Assets and proceeds thereof, including the Secured Creditors, in order
of the priority and amount of such security interesfs, liens and claims and then, if and to
extent any excess remains, on a pro rata basis to pay the unsecured obligations of PCL
Except as provided in the preceding sentence, the Receiver may not pay any pre-
receivership unsecured debts to any creditor without first obtaining a further Order of this
Court (after giving notice to all Secured Creditors, whether or not they are parties to this
action, and after opportunity for a hearing). Any such payment of pre-receivership
unsecured debts shall be made only. if the Receiver, in its reasonable business judgment,
determines that such payment is necessary to preserve the Assets or their value and the
Court approves. The Receiver may apply to the Court for further orders relating to
claims procedures, distribution of Assets, and related issues.

36  Contracts and Employees. The Receiver may employ such
persons as the Receiver reasonably deems appropriate to assist in the liquidation of the
Assets. The Receiver shall be free at all times to discharge any such person from the
Receiver's employ, with or without cause. The Receiver shall charge for no more than
40 hours per week of any such person’s time, unless notice is provided to all Secured

Creditors in advance.
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37  No Obligation to Complete Tax Returns. Notwithstanding any

other provision hereof, the Receiver shall be under no obligation to complete or file tax

_returns on_behalf of PCL for income or other taxes arising before the date of this Order,

While acting as receiver, the Receiver shall cornply with all applicable laws and
regulations relating to tax reporting requirements. The Receiver shall furnish officers of
PCI with such access to Books and Records within the Receiver’s custody or control as
reasonably may be necessary in order for PCI to complete and file tax returns on its own
behalf.

3.8  Prosecution of Collection Actions. The Receiver is authorized to
continue to prosecute, and fo institute, prosecute, or intervene in, any lawsnit or
proceeding against any other person(s) or entity(ies) to collect preserve and/or maximize
the value of the Assets or the receivership estate or to obtain possession of any of the
Assets unlawfully in the possession of third parties. The Receiver may not abandon,
settle, compromise, dismiss, assign or otherwise dispose of any claims that now or

hereafter are the subject of lawsuits or proceedings in the name of PCI (or the Receiver)

unless: (a) the Receiver first gives written notice of intended action (a “Notice of
Intended Action”) to all Secured Creditors claiming any interest in such affected claims,
Jawsuits or proceedings, which Notice of Intended Action sets forth in reasonable detail
the action(s) the Receiver proposes with respect to such claim(s), lawsuit(s), or
proceeding(s), and none of those Secured Creditors delivers to the Receiver a written
objection to (or a request for a hearing on) the Notice of Intended Action within five (5)
business days after such Notice of Intended Action is received; or (b), if a written

objection or a request for a hearing is delivered to the Receiver within such five (5)
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business days, the Court so orders after an actual hearing (after giving proper notice of
such hearing to all affected Secured Creditors, whether or not they are parties to this

action).

3.9  Defense of Actions. The Receiver is authorized, but not required,
to defend actions against PCI and may incur expenses to defend such actions to the extent
that she believes, in her reasonable discretion, that it will protect and preserve the Assels
or the receivership estate.

3.10 Pre-Receivership Taxes and Utilities. Notwithstanding Section

3.7, the Receiver and the receivership estate shall not be liable for the payment of taxes,
assessments or utility charges pre-dating the date of this Order. Any individual or entity
receiving a copy of this Order is hereby enjoined and restrained from discontinuing
service to the Receiver or the receivership estate based upon the non-payment of such
taxes or utilities pror to the date of this Order and from attempting to collect taxes and
utility charges from the Receiver pre-dating the date of this Order.

3.11 No Appraisal Required. Unless the Receiver determines in its
reasonable business judgment that it is necessary or desirable to do so, and
notwithstanding Local Rule 9.02, the Receiver is excused from seeking or obtaining an
appraisement of the Assets. The Receiver may rely on apbraisals provided by PCI or any

other party, or other means of valuation where the Receiver determines in its reasonable

judgment that the appraisal or other means of valuation contains adequate indicia of

reliability to be used.
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3.12 Care of Property. The Receiver shall maintain real and tangible

personal property owned by PCI in the condition similar to that at the time received,

_ordinary wear and tear excepted, during the pendency of this action.

313 Standard of Care. The Receiver shall at all times exercise
ordinary care in employing its business judém@nt to liquidate and administer the Assets.

3.14 Licenses and Permits. The Receiver may acquire or renew all
governmental licenses, permits or other autherizations, either in the Receiver’s name or
in the name of PCI, pertaining to the Assets or any business associated therewith and to
do all other things necessary or appropriate to liquidate or sell the Assets in accordance
with the provisions and limitations in this Order.

3.15 Cooperation With Receiver.  PCI, its attorneys, and all of the
officers, directors, shareholders, managers, agents and employees of PCI (a) shall
cooperate with the Receiver in connection with its liquidation of the Assets, (b) shall
relinquish and deliver possession of the Assets to the Receiver upon demand, (c) shall
turn over to the Receiver all Books and Records as the Receiver upon demand, and (d)
are enjoined from interfering with the possession, control and liquidation of the Assets by
the Receiver.

4. Turnover of Cash. PCI, its attorneys, and all of the officers, directors,
shareholders, managers, agents and employees of PCI, shall turn over to the Receiver,
within three (3) days from the date of this Order, all sums in existence on the date hereof
that are related or pertain to, or derived from, the Asscts, including, but not limited to:
(a) all cash on hand; (b) all cash equi;zalcn't:sr and negotiable instruments (such as checks,
notes, drafts or other related documents or instruments); and (c) all sums held in accounts

9
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in any financial institutions, including, but not limited to, all sums of any kind relating to

the use, enjoyment, possession, improvement or occupancy of all or any portion of the

~ Assets (collectively, the “Funds™). [The Receiver shall account to the Court and to

the Secured Creditors for all Funds, and for all rent, issues, profits, income,
revenues, accounts and lease payments collected or received by the Receiver during
the pendency of this action.]

5. Receiver Compensation. The Receiver and her agents, including any
counsel and accountants that are appointed by the Court, shall be entitled to reasonablz
compensation for services rendered and reimbursement for expenses incurred which are:
(a) related to the Receiver’s duties, rights and obligations under this Order or any future
Orders of the Court and applicable law; (b) related to the administration, management,
protection or liquidation of the Assets; or (c) related to the defense or prosecution of any
claim, lawsuit or proceeding brought by or against PCI or by or against the Receiver.
The Receiver and her agents, counsel and accountants shall apply to the Court for
approval of compensation. All such applications shall conform to, and shall contain the
information required by, Local Rule 9.02(f), and such applications (and notice of the
hearings thereon) shall be given to all Secured Creditors (whether or not they are parties
to this action) and all other persons as required by Local Rule 9.02(f). The compensation
of the Receiver and her agents, counsel and accountants that is approved by the Court
shall be paid from rents, issues, profits, income, revenues, accounts and lease payments
coliccted or received by the Receiver, and the apportionment of such approved
compensation among the Secured Creditors shall be subject to further agreement among
the Secured Creditors or, if they do not agree, further Order of this Court (after giving
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proper notice to all Secured Creditors, whether or not they are parties to this action, and

after opportunity for a hearing).

6. Hourly Rate, The Receiver shall be compensated at a billing rate of

$260.00 per hour, and the Receiver shall be reimbursed for all reasonable and necessary
out of pocket costs and expenses.

7. Access to Assets. The Receiver shall have full and unrestricted access to
all of the Assets, and PCI and its officers, directors, shareholders, managers, employees
and agents, and any other parties, are directed to take all steps necessary to give the
Receiver access to PCI's premises and to give the Receiver all keys to PCI's premises.

8. Administration. The Receiver is authorized to employ the following
procedures and case administration:

8.1 Bank Accounts. The Receiver may establish bank accounts with
any federally insured financial institution with offices in Cleveland or Akron, Ohio, for
the purpose of receiving and disbursing funds derived from the collection or liquidation
of the Assets, or may continue to use PCI’s existing accounts.

8.2 Professional Services. The Receiver may contract for professional
services, including, but not limited to, such legal and accounting services as are
reasonably required for the Receiver to discharge her duties in relation to PCL
Employment of professionals shall require approval of this Court. The Receiver also
shall cooperate reasonably with any accountant, forensic accountant, or appraiser who is
retained by any Secured Creditor. Such cooperation shall include access to all of PCI's
Books and Records at reasonable times and on such terms and conditions as the Receiver

reasopably may require.
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8.3  Court Approval; Procedure. Any motion by the Receiver for

Court approval of any act of the Receiver requiring Court approval (including any

‘proposed sale of Assets, disposition of claims, lawsuits or proceedings, modification of

this Order, or requests for instructions) shall be served on each party hereto, all of the
Secured Creditors, and all other persons who have filed and served on the Receiver a

request for special notice; pravided, however, that such requests filed by any person shall

not be deemed as a consent by such person to the jurisdiction of this Court. In addition to
service by mail or personal service, service may be made by telefacsimile.

8.4 Notice. The Receiver shall provide notice by mail or personal
service or confirmed by telefacsimile not less than five (5) days in advance of any
hearing or as otherwise may be approved by the Court. The Receiver shall be deemed 1o
have provided adequate notice if she complies with Section 8.3 and 8.4.

8.5 Reportibng‘. As provided in the Local Rules of this Court, the
Receiver shall give notice of her appointment to all known creditors of PCI and, within
sixty days of the date of this Order, the Receiver shall file a report with the Court with
respect to the Assets under the Receiver’s control and her determination as to any and all
claims, liens, and security interests of PCI’s Secursd Creditors. Thercafter, the Receiver
shall submit to the Court each month an accounting as to all of the Receiver’s receipts

and expenditures.

12



>OPY .

8.6  Further Instructions. The Receiver may at any time apply to

. ___this-Court. for.further.or_other_instructions,.or_for a_modification_of this Order, or for

4.9 \ S —
/l

further powers necessary to enable the Receiver properly to perform her duties, or f(\;r

termination of the Receiver’s appointment. - |

e

SO ORDERED. \_ ! I /
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APPROVED: ( s

MATTHEW WBY

Attorney for the Plaintiff, Champaign National Bank

et hé //@fm L on

HOWARD E. MENTZER

Attorney for the Defendant, Preferred Capital, Inc.

Per telephone approval 4/13/05

KATHRYN BELFANCE

J:eN7204\008\0660rderappointingreceiverREVO1.doe
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